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TES3MWU C bL

1) Bb ocnoBagie uscrbaoBaHiit 10 BOGHHO-YI'0JI0BHOMY IIpa-
BY IJOJURHH OHTDH IOJIOKEHH TOYHHSA onpeXbieHis mOHATIMH: Boit-
CKa, BOMHCKOI IMCLUHMILIMHH, BOGHHAro 11paBa H BOHHCKAro Iipe-
CTyILIeHid.

2) Bolicko ecTb earHEHie BOODYKeHHHXDB .Ti0aeft, ompexh-
JiAMOe Bb CBOe OpPraHMsalid WPHIMYECKAMD 3aKOHOMD H yIpa-
BJIsileMOe BB CBoelt NBATEJBLHOCTH BOJel0 BEPXOBHAIO BOMIA.

3) BomHCKad IUCLUINIMHA €CTh BOMHCKOe BOCIIHTaHie, pas-
BHBallee BB BOEHHOCIYKAIeMb CIOCOGHOCTb CO3HATEJNBHO M
BO HMA J0Jra MOAYHHATH CBOIO BOJIO—BOJS BEPXOBHAT0 BOMKIS.

4) COBOKYMHOCTb HOPMbB, OIpelbadoIIUXD yclIoBid, 3axa-
9 H CpeJCcTBa BOMHCKAro BOCIHTaHisA, o6pasyeThb cO60I0 JHCIIH-
IJIMHApHOe IPaBO BOICKa.

5) Boennoe mpaBo, Bb TBCHOMB CMHCIB, €CTh COBOKYIIHOCTH
HOpMB, oOIpeIbasgoIINXD oprasusalio apmid; BB OCLIHPHOMD
CMHCIB—COBOKYITHOCTD HOPMD OPraHM3ALiOHHHXD I JHUCIUILIH-
HapHHXb. :

6) BouHCkoe IIpecTyIIeHie ecTb ABAHie BOEHHOCTY:Ralla-
ro, ABHBLIeeCH Pe3yJdbTaTOMb CO3HATEIbHOH caMoaBaATeapbHOCTH,
M3b YHCIa MOTHBOBD KOTOPOH CO3HATENHHO HCKINYEHa IIH H3b
9HCJIa. MOTHBOBD KOTOPOI Co3HATEJbHO YIYyIeHa BOJS BepXoB-
HAro BOIfA, BHpameHHas Bb ero NnoBelBHIAXD.

7) IIprmunEn BeBMBHeHid BB BHHY coIlBAHHAro0, Kakb Bb
o0mieMb, TaKb M BB BOEHHO-YI'0JIOBHOMD IIpaBB, MOTyTH GHTH
pasabieHH, o ycaoBiAvb UXDb BO3SHHKHOBEHis, Ha JBB rpymiuH:
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a) NIPUYHHD COOCTBEHHO OPHAMYECKHXD (OCHOBaHie UXb—HOPMH
06'beKTVBHAro Ipasa) ¥ 6) IPUIMHD (aKTHIECKUX'b (OCHOBaHie
. HXb—(aKTHIECKOe IIOJIO0KEeHie HJIM cocTosAHie cy(bekra). Ilep-
By TPYIIY COCTABJIAKTH: UCIOJHEHie 3aKOHA H yCTAHOBJIEHHOH
HMD 00S3aHHOCTH, OCYILleCTBJeHie IIpaBa U IIOBHHOBeHie 06s3a-
TeJbHOMY IIPHKa3y; BTOPYH TIDYIIy: — He06XoxuMas o0GOpoHa,
RpaltHAs He06X0AUMOCTb, NPHHYKIeHie, OLINOKa U caydail.

8) Ilpukasb Mo:keTDh OHTH NPUYMHON HeBMBHeHis BH BUHY
TOJBbKO TOIJa, KOIAA 00s3aTeJbHOCTH €ero He 00ycJaoBJIeHa 3a-
KOHHOCTBIO €ro coJiepskaHis.

9) Heo6xoaumass o060poHa, OrpaHMdYeHHas IpelbaaMi 3a-
LUIUTH, He COeINHEHHOH Cb IOCATATeNbCTBOMP HA JHYHOCTH Ha-
Majaoniaro, He BXOAHMTH BB 006JacCTb YToJOBHAr0 IpaBa H He
MOJIesKUTD onpedbiaeHio BH 3akoHb.

10) YcaoBigd BoeHHAaro OHTa H 33744l BOMHCKOI TICIH-
IVIMHH He H3MbBHANTD 3HAYeHid NPUSHAHHHXD BB O061EMD
yToJOBHOMD IIpaBbh OPHANYECKUX'H (Te3. 7) NPHYNHD HeBMBHe-
Hif, a BIiAIOTH TOJBKO HA MXB colepskaHie. IIpUYMHH ke He-
BMBHeHiS (aKkTHIecKaro XapakTepa, Bb OTHOIIEHIM IpecTyILle-
Hift BOMHCKNX'B, WJIH IOJBEPraioTCsA CyleCTBEHHHMD OrpaHHYe-
HifIMB, WJIH COBepIIEHHO YTPAayHBalOTh CBOe 3HAaYeHie.

11) HeBmBHeHie BD BUHY ABAHIl, COBepIIaeMHXD BO HC-
ToJIHEHie yCTAHOBJIEHHOH 3aKOHOMB 00A33HHOCTH, HaXOAUTCA BDH
3aBHCUMOCTH OTBH YCIOBif Cy0OBEKTUBHHXB H O(GBEKTHBHHXD.
YciaoBie cy6bexkTHBHOEe—CIyseOHOe IOJOMKeHie JUIA, KaKb Ha-
YaJbHHKA, 94COBOT0 WJIM YMHA BOMHCKOM KOMAHAH, B'b MOMEHTDH
H0CSATaTeIbCTBA. ¥ CJI0Bis 00bEKTHBHHS: 001I[iT—a) IPaBOMBPHOCTD.
biyn mocAraTelabcTBa, 6) NpeCTYNHOCTh MBHCTBilt Juna, mpo-
THBD KOTOParo HAaIpaBleHO IIOCAraTeJbCTBO; YCIOBig YaCTHHSA:
a) OTHOLIEeHid IIONYHHEHHOCTH MeiAy CYOeKTOMD Iocsrareib-
cTBa M TBMB JMIOMB, IPOTUBL KOTOParo 9TO IOCATATEILCTBO
HampaBieHo; 6) co6aojeHie YCTaHOBIEHHHXD 3aKOHOMB (¢op-
MaJbHOCTeH. v

12) Ilpu cymiecTBOBaHiM OTHOINEHilt NMOJYMHEHHOCTH, ABs-
HifA, 06s3aTeqbHHSA I HadYaJbHUKA, a CIBA0BaTeJbHO, He II0-
JJexainiss BMBHeHilv eMy BB BHHY, MOI'yTHh BHpPasHTbCA: a) Bb
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HeIoCpeACTBeHHOM'D, HACUIbCTBeHHOMD IPUHYMRAEHIH IIOXIH-
HeHHAaro Kb IOBHHOBeHi0 M 6) BB npuMbBHEHIM Kb MOXYHHEH-
HOMY KapaTeJbHHXD Mbpb, onpenbleHHHXD 10 codep:kaHio BB
3axonb. ' -

18) HacuibcrBeHHOE IPUHY2kK/IeHie HENOBHHYIOIIAT0CA MOA-
YHHEHHAro, ¢b NpUYNHEHieMb eMy ThjecHaro Bpexa, He IoJJje-
KUTH BMBHeHi BP BHHY HaYaJbHUKY TOJIBKO BB TBXD CIy-
4yasx’b, KOrJa HeMOBWHOBEHie BHPA3HIOCh BB (opMb aKTUBHATO
npoTUBOAbHCTBIA Bonb HaJaJbHIKA.

14) O6s3aHHOCTD IIpUHY:KAEHIsT ¥ TUpuvwbHeHis KapaTesb-
HHXD MBPD BO3JOXKEHA Bb BOHCKD Ha HAYAILHUKOBD BB TeX-
HHYECKOMD CMHCIB, T. e. Ha BOEHHOCIY:KAIIMXbB, KOTOpDHE Ch
co6aoleHieMB YCTaHOBJIEHHHXD BB 3aKOHB (opMaibHOCTelt Ha-
3HAYEeHH IJA o0y4YeHid BOMHCKOH YacTH MJIM KOMAaHIOBaHid elw.

15) O6A3aHHOCTD NPHHEY K AEHIA Kb IOBUHOBEHII0 BO3JIaraercs,
II0 MCKIKNYeHilo, Ha CTApIIMXb BB OTHOUICHIM MIAAINUXD BB
_ThX'b clly4asax’b, KOria NepBHe Npio6pbTaoTh 0 3aKOHY IIPaBo
TIPUKA3HBATh. ®

16) IIpuHIMIIG, yCTAHOBJEHHHI BB Te3uch 13-Mb, IpH-
HATH BD BOEHHHXD 3aKOHOZATeJbcTBaxb Pocciy, I'epmamin, AsB-
crpin, Opanuiu, Beasrin, Hramim u [Iseitnapinm. IIpramumnm,
yCTaHOBIeHHHEe BB Te3ucaxb 14 M 15, NPHHATH BB BOEHHOMD
sakoHonaTeabeTBB Poccim 1 ABcrpin.

17) HeBmbHenie Bb BHHY 0043aTelbHHXD IBaAHIHN, BHpa-
JKAOIIMXCA BB NOCATATe]IbCTBAXD HA JUIb, He IOJYMHEHHHXD
JUIy TocsATanuieMy, 06yCI0BIEeHO BO BCBX'h BOEHHHX'D 3aKOHOa-
TeJbCTBAX'b: 4) IPOTUBO3AKOHHHMII [TOCTYIIKAMU IIePBHXD U () BH-
MOJIHeHieMb YKA3aHHHXD Bb 3aKoHD (opMajbHOCTE!—BTODHMB.

18) [Ibsmie BOEHHOCHY:KAIaro, KOTOPHN, OCYLIECTBIAA
cBoe Cy('beKTHBHOE IPaBo, NPHYMHSETb Bpedb ApYroMy JIHIL,
He MOANeXUTDH BMBHeHil0 IepBOMYy BB BHHY: &) €CIH OCylle-
CTBIeHie IpaBa He MPOTHBOPBUUTD 06A3aHHOCTH IHHOIIOIHMTAHIS,
6) ecii¥ BTO OCyllecTBIEHie NpaBa He BHpaxaeTh €000 OTPH-
LaHiA TpUHOUNA eIVHEeHid M B3aMMHOH IIOANEPKKH YHHOBD
BOMCKA U B) €C;IM IPHYMHEHHH! Bpelb ecTb JMIIb Helnd(biHOe
cabacrBie nBHCTBI 0043aTENIbHHX'D.
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19) IIpukasb BDH BOGHHOMB OHTY eCTb yKasaHie BepXoB-
HHMD BOMIeMb WIM HayaJbHUKOMD IOJTYMHeHHOMY—LBIIH, Bpe-
MEHH M CpeJCTBD ero ABATeJbHOCTH.

20) IIpuHIUND 6e3ycJI0BHOH 0043aTeJbHOCTH IIPUKa3a He
MOKeTHh OHTh NPHHATH BB BOUCKDB.

21) IIpuka3b HaYaJbHUKA 00g3aTeleHD AJIA NOJIMHEHHATO
TOJIKO TOrJa, KOrJa 9TOTH NPHKA3b (POPMAJbHO U MaTepiajlbHO
3aKOHEeH'b. Y CJIOBid (OPMAIbHOM 3aKOHHOCTH INPHKa3a: a) cylle-
CTBOBaHie B> MOMEHTD IOJy4eHid IPUKa3a OTHOLIeHill moJInHeH-
HOCTH Me:Jy JHIOMD OTJAOIIMMD M MOJYYaloHIMMB INPHKA3Dh;
6) He3allpellleEHOCTh 3AK0HOM'D IIpUKa3aHHAro 1bsAHiA B MOMEHTDH
€ro comeplleHis; B) coOiojeHie ¢opMadbHOCTE!X NpH OTAAHIK
NIPUKAa3a, eCIM TAKOBHS YCTAHOBJIEHH 3aKOHOMB. YCJIOBid Ma-
TepiaJbHHA: T) NMPaBOMBPHOCTL YKa3aHHO! IOXYMHEHHOMY Irbam
ero nbitcrsitt, x) mpaBoMbBpHOCTD yKasaHHHXD HAYAILHIKOMB
CPeACTBD IJIs AOCTHMKeHis aroft mbim.

22) [Ipnkasbs He yTpauuBaeTb 00sg3aTeqbHAr0 3HAYeHid,
eClM OHB INPOTHBO3AKOHEHD JHIRL CY(GHEKTHBHO, T. e. IpelxIH-
CHBaeTh IBsHie, 3alpelleHHOe TOJBKO HAYAJIbHHUKY HJIM TOJBKO
TIOAYHHEHHOMY. :

23) IIpukasb HayaJbHUKA He CIYMKHUTDH IPHYMHON HeBMB-
HeHid BB BUHY IOJYUHEHHOMY IBAHIt, coBeplieHHHXD BO HC-
TIOJHEHie IIpHKa3a, ecld 3TH ABsAHiA 3anpellleHH 3aKOHOMD IIOAD
CTpaxoMb HaAKa3aHid KaKD HAYAJIbHUKY, TaKb H IOAYNHEHHOMY.

24) IlpectynHoe mbsanie, coBeplieHHOE BCABACTBie NpHKasa
HavyaJbHUKA, BMBHsAETCS NMOJYMHEHHOMY BDH BHHY Ha OCHOBAHIM
O6IIMXD YCTaHOBIEHHHXDb BD 3aKoHD NpaBurb 0 BMbBHeHiM M o
coydacTid BB ITpecTyIlIeHiu.

25) IIpu Koauusin npukasaHit ABYXD HAYAIbHUKOBD — IIPH-
Ka3aHie BHCINAr0 HAYaJbHUKA CIYKUTH NPUIMHON HeBMbBbHeHia
IIOAYHHEHHOMY BB BIHY HeNCIOJHeHid IIpHKasa HHU3ILAro Ha-
YaJbHUKA.

26) IIpMHUMNH, ycTaHOBIeHHHE BB Te3UCaxb 21 U 24, mpH
HATH BB NBUCTBYOILEMD AaBCTPIHCKOMB BOEHHO - YI'OJIOBHOMD
33KOHOJATeIbcTBB. BoeHHHE KOJEKCH [pYIHMX'h TOCYAapCTBD
TNpU3HANTD IIPHKa3h NPUYMHOX HeBMBHeHid BB BHHY coxbsan-
Haro. Ho ycraHoBIeHHHA BB BOEHHHXD B3aKOHOJATEJIbCTBAX'D
‘PYCCKOMB M TepMAaHCKOMDB HCKJII0YeHid 113D O6IIaro npaBuia
JIMIIATD 3T0 MocabiHee IpaKTHYeCKaro 3HadeHid.
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27) IIpaBo Heo6x0aNMMOI 060POHH ce6 M TPeTbHX'B JUID
TIpY IIPOTUBO3aKOHHOM'D HaNlaleHiH HaYaJbHMKA, CTapIIaro, pas-
HAaro Wiy NOAYMHEHHAro JOJKHO OHTH IIpel0CTaBIeH0 Bb BOH-
cxkb KaskIOMy BOHHY.

28) OGopoHa NOAYNHEHHHMD HAdYAJbHHKA, KOTODHI IIOX-
Bepres IPOTUBO3aKOHHOMY HaIla/eHilo, cocTaBisgeTdb 00513aHHOCTD
[OAYMHEHHATO. .

29) Orpamuyenifd IpaBa HEOOXOZMMONt O0GODOHH BB BOEH-
HOMB COHTY IOJMKHH OGHTb YCTAHOBJEHH TOJbKO AJIA CJIy4aeBDH
HallaJleHid HavaJbHUKA HA II0YMHEHHAro.

30) OTHOlIEHiA NOAYHHEHHOCTH MeKAY JHIOMB OGOpOHA-
10II¥MeA M HaNaJaoliMs TPpeOyoTh orpaHudeHisd TOJIbKO CPelCTBh
0GOpOHH, II0 NPUHLUIY--IPUYMHEHId HaMMeHbIIAro Bpeja Ha-
najaoiieMy NpH OTpaskeHid ero HalaJeHid.

81) OrpaHnyeHie cpeICcTBb 060pPOHH—3AlIUTON, BB MBph
HeOo0X0AUMOI 71 JMIHAT0 CaMOCOXPaHeHisd, PABHOCUJIBHO OTpHIA-
Hil0 TpaBa 0GOPOHH.

82) O6opoHa NpOTUBD HamajeHid BOEHHOCTYsRAIaro, HaXo0-
IAMArocS BB COCTOSHIM KpaftHell HeoOXOJMMOCTH, HE MOETD
OHTb JOIIyCKaeMd BDH BOEHHOMD OHTY.

33) 3aKOHD BOEHHO-YTOJOBHHI! He IOJKEeHD COIep:KaTh
HUKaKNXb M3BATIHl M3D 3aK0HA 0O0Ie-yroJl0BHAro IO BONpPOCY O
npaBBd 0GOPOHH JUYHON YeCcTH.

34) Pycckilt BoeHHO-yTOJOBHHII 3aKOHD OTpPHUIAeTH COBEp-
LI€HHO TpPaBO IOAYMHEHHAro OGOPOHATHCS IPH IPOTHBO3AKOH-
HOM'D> HamnaJeHid HavaJbHUKA. BOeHHHS 3aKoHOJATeNbCTBA IpPY-
rUXb TOCYJapcTBb INPU3HAITD 9TO IPaBO BB IOJIHOMD €ro 00b-
eMB, He ycraHaBINBas M3BATIH H3b 3aK0HA 00lIe-yroa0BHATO.

35) Hapymenie o6gsaHHOCTe! BOEHHOI CIY#OH, yYUHEH-
HOe JIJIA CIIaceHid COGCTBeHHO! “KM3HM HJIHM 9KM3HU IPYTOro OTH
OIIACHOCTH, KOTOpas IPOM30LILIa BCIbBACTBie YrposH, NpHHY-
JKIeHIA MIM Jpyrof NMPHUYWHH, NOIJMEXRUTH BMBHEHi0 BB BHHY.

86) IIpnHLMIB, YCTAaHOBIEHHHIt BB Te3nch 35, NPUHATH
BB BOEHHOMDB 3akoHozareabctBb Poccin, Hraxain, T'epmamin u
Ascrpin. )
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87) Ecin BB CO3HAHIN BOEHHOCIY’KAIaro, COBEPUIMBLIATO,
IIPH MCTOJHEHIN CIyMeOHHX'D o0A3aHHOCTel, nbsaHie 06HeKTUB-
HO IIpecTynHOe, OTCYTCTBOBAJIH INpeACTaBleHiA 06b 00beKTh
TOCATATEJbCTBA, MIN 0 IOPHINYECKOMD 3HAYeHiN BTOro 00bEKTa,
HIM 0 BpeAHOCTH CpeJCTBD, U3OPAaHHHXD AJIA NOCTHKeHisa Ipa-
BoMbpHO!T mhiau, To coxbsaHHOe He NMOJJIERUTH BMBHEHIO BB
BHHY.

38) Ecau orcyTcrBie mnpeicTaBieHil, 0 KOTOPHXD YIIOMSA-
HYTO BDb IpeJHAyIeMD Te3uch, 3aBHCBIO OTH HeIOCTATOYHATO
BHUMAaHiA BOEHHOCJIYJKAIAro Kb SABJIeHiAMP BEBIIHATO Mipa HIH
Kb COOCTBEHHHMD ABUCTBIAMD, TO BOGHHO-CIYKALIIN IOAJMEKRUTD
cIeniaJbHON OTBBTCTBEHHOCTH 3a 3TO HeBHHMaHie.



VUCTOYHUKHU U IOCOEIA.

1) Yemass paTHHXD, IyLIEYHHXD II APYruxb I1Bab, Kaca-
lomuxes 10 BoeHHoR Hayku, Ilapeit u Beanmknxb Kudseit Ba-
cunig IoasoBuya Illyftckaro m Muxanma GeoxopoBnya Bees Poc-

cim CamozepsxueBb, BB 1607 u 1621 roabxsw; CIIB. wusx.
1777—1781 1.

2) Bouncxiit ycraB'b, COCTaBIeHHHI M NOCBAIIeHHHI [leTpy
Beankomy I'enepanoms Beftne Bb 1698 r. (usn. 1841 r.).

3) Yaoocenie uam mpaBo BOMHCKArO I0BeJleHiA IeHepaJdaMb,
CpeqHNMP U MEHbIIMMB YMHAMD M PANOBHMD COMTATAMB (1701—
1702 r.) (upuioxkenie kb wuscrbnosamiio M. II. Posenreima
»,0UepKED MCTOpiH BOEHHO-CYIeGHHXD yupe:xaeHitt BB Poccim“).

4) Apmuxyss Kparkiit, 1706 r. (IpHiaokeHie Kb TOMY e
uscabaoBaniio M. II. PoseHreiima).

5) Yemass BounCkit 0 poxskHOCTH I'eHepanb-DedabaMap-
IIaJ0BD M BCero reHepajnreTa W NPOYMXD YHHOBD; Apmukyas
BonHCKilf ¢b KpaTKUMB TOJIKOBaHieMB M Cb IpoIeccaMu; Jxaep-
yuytu, TPiyroToBIeHie Kb Maplly, 3BaHIA M NOJMKHOCTH IOJKO-
BHXD YHHOBD; Hamneuartacs noBexbrieMb Ero Mwmmeparopckaro
Benugecrsa 1716 1. Mapra 30 nma; CIIB. usa. 1826 r.

6) Cs00s PoccilickiXb y3akoHeHIl 10 9acTH BOEHHO-CYIHOH
(usn. mo BHcowaitmemy mnoBeabHilo orp emxyperBa IuaBHaro
IIra6a Ero HMmmepatopckaro Beamdecra) 1828 r.

7) Yemass BoeHHO - yToJOBHHM, 1839 r. (u31. 1864 T.),
C.B. II. 189 r. u. V.

8) Bouncxitt yemags o HakasaHiaxs, XXII ku. C. B. IL
1869 r. u3xa. 1, 2 u 3.

9) Boenno-mopekoi ycraBdb o HakazaHiaxb, XVI ku. C. M. II.
u3a1. 1886 r.

10) IIpoexms BOMHCKAr0 ycCTaBa 0 HaKasaHiaAxb (1 u 2 mpo-
ekTb cenmaropa Kanrepa) (6u6rioreka ['ocyiapersemnaro Co-
BbTa).
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11) MRypraass 'eHepanb-Ayauropiara IO IIPOEKTY HOBAro
BOMHCKAro ycraBa o HakasaHisixb; I orabaenis, I croma kb N1,
1858—1861 r. (apxuB®b I'n. Boen. Cyxn. ¥Ynp.).

12) Ipoermw BOMHCKAro ycTaBa 0 HAKA3aHiAXb pascMoTpBH-
HHH BB I'eHepanb-Ayauropiarb BoenHaro MuHucrepcrsa (6u-
.6aiorexka I'ocynapcrBenHaro Cosbra).

13) Myprasne Brcouatime yupempaennolt Kommeeinm pasa
pascMoTpbHIA NMpoeKTa BOMHCKAro ycraBa O HaKa3aHiAX® b 3a-
IMUCKON 00> OCHOBaHiAXP IpuMbHeHiA cMepTHo# kKasHH. [IBiao
Aynuropiarckaro Jlenapramenra I orm. I er.,, 15 Okxr. 1864 —
18 deBp. 1865 1. (apxuB® ['a1. Boen. Cyx. Yup.) (T0-ske—nedaTHasA
6polIopa).

14) Odvacnenia Ha RypHaIb Kommecin Brcoualilme ydpe-
KJEHHOU [JA pa3cMOTpBHIA IpoeKTa BOMHCKAro yCTaBa O Haka-
3aHiAXP U Ha HOBYW perdakuio obuleit gacru, CIIB. 1865 r.

15) Clopruxs 3aK0HOAATEJBbHHXD pPaGOTH II0 COCTABJIEHIIO
BOMHCKAro ycraBa 0 HakasaHisaxs, CIIB. 1869 r.

16) 3axmwouwenie I'1aBHaro Boennaro IIpoxypopa mo mepe-
CMOTPY BOMHCKaro ycraBa o HakasaHiaxb, CIIB. 1874 r.

17) Paséops 3ambyamniit Ha mocTaHoBJIeHid Ia. II BomHCKa-
ro YCT. 0 Hara3. u3l. 1875 r. II MOTUBH Kb COOTBBTCTBEHHOIT
YacTH NPOeKTa BOMHCKAro ycraBa O HaKasaHiAX® (6poluiopa).

18) Ilpoexms BOMHCKAro ycraBa O HaKasaHiAXb, 6polliopa
(1890—1892 r.).

19) Momuss: Kb IPOEKTY BOMHCKAr'0 yCTaBa 0 HAKA3aHIAXH
(1890—1892 1.); dpouiopa Bb 4 TOMaxX®. '

20) Coodpascenis Copbuiania npu I'maBHoM®s Boenno-Cya-
HOMD YTIpaBJeHin [0 IlepecMOTpPY BOUMHCKAro ycTaBa O HaKasa-
giaxp (kH. XXII C. B. II. 1869 r. m3;. 2) u npeamososkeHis
OTHOCHTEJBbHO HOBOU pejakniu oHaro. CocraBieHo IT0JIKOBHM-
koMb (HHHB ['eHepansn-Maiopoms) lllenasukoBekum®; 1894 1.

21) Ilpoexm» BOMHCKAro ycraBa O HaKa3aHiAXD, 06I[as
Yacrh; 6poutopa (1893—1894 r.).

22) Ilpasusa 0 HAKA3AHIAXD HCIPABHTEJNBHHXD I 0 CTelle-
HM BJACTU BB ONpexbileHiM OHHX'DB; IPHIIOKeHie Kb CT. 230, V u.
C. B. II. 1839 r. (u3x. 1864 r.).

23) Ilosookcenie 00> OXpaHeHIM BOMHCKOM AHCHUIIHHHE K
B3HCKaHiAXD AHCHUILIMHAPHHXB, 6-ro Ioas 1863 r. (II. C. 3
. XXXVII N 39830).
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24) Ilonoxcenie 0 B3HCKAHIAXD AMCHUINIMHAPHHXD, 1865 r
Amp. 7, Ilpuk. no Boen. Bba. \e 131 (mpumaosk. kb cr. 230, KA. I,
y, V, C. B. II. 1859 r. mo V mpomxo::x.). .

25) Yemas» MUCHMINIHHADHHI, KH. XXIII, C. B.II 1869
usg. 1, 2 1 3.

26) Boenno-mopcrost NUCHUMILIMHAPHHIT ycTasbh kH. XVII,
C. M. II. uax. 1895 r.

27) Yemass BoeHHO-MoJIIeiCKill 10 cyxomyTHOMY BBIoM-
CTBY (IpoeKTh)—apxiBb I'1aBHaro BoenHo-CynHaro YmpasileHid;
nbI10 03ariIaB1eHo TaKb: ,,/lenapraMenra Ayauropiarckaro I orx.
I cr. xp N 1. ITo mpexnucanilo Boemmaro Miumucrpa, ¢b 00b-.
saBienieMb Bucouafiuiaro mnopeTbHIT 0 cocTaBlIeHiM BOeHHO-IIO-
JHIEHCKaro H BOEHHO - yIOJ0BHAar0 ycraBoBb, 2-ro despaisd
1837—26 Mapra 1860 r.

28) Ilpoexms moOd0keHiA 00D OXpaHeHIM BOMHCKOHI AMcLU-
IUINHKE 1 B3HCKAaHiAXD JUCHUILVINHAPHHX'DB; Opolllpa, TOAb H3-
JaHisg He YKa3aHb. '

29) Hoaoxcente o MOpAIKD M cTemeHM BJAacTH BB HAJO-
sKeHill B3HCKaHill 110 IpaBHJIaMb BOeHHONl NUCHUILIMHH; I oTa.
Ier. kb N 1, 1861—1862 (npoerTd ceHaTopa Kamnrepa); Bb
TOMD e Ibab — 00bACHUTEeIbHAsA 3allicKa Kb IPOEKTy (apx.
'z B. C. Ynp.).

30) Ilodrunnbie RypHaIH Brcouwatime yupeskaensaro Ko-
MuTeTa 4 pascMOTpbBHiA saMbyaHilt Ha MPOEKTDH IOJOMKeHis o
B3HCKaHifXDb 110 IpaBUIaMb BOEHHOH JUCHMIUIMHH; I oTa. I cr.
Ne 1, 1862—1863 r. (apxuBb I'1. Boen. Cya. Ymp.); To-ske—Ite-
yarHass Opouropa.

31) 3ammuanis I'aaBHHXD BouHCKUXD HavaiabHHKOBD Ha
T0JIOKeHie 0 IMCHUINIMHADHHXD B3HCKAHIAXDB; OpolIipa, oAb
U3IaHiA He YKa3aHb.

32) Ilpoexms ycraBa AMCLMILIMHADHArO, PasOCIaHHHI! BB
1886 r. HavaabHMKaMh BOGHHHXB OKPYT'OBD HJA pascMOTpLHid.

33) 3aronodamensnoe IBI0 110 MepecMOTPY IHUCHMILIMHAD-
Haro ycrasa uaia. 1869 r. I ora. 8 cr. N 58, 1882—1888 r.

34) Ceo0s Boemnnx®d Ilocranosiewnift 1859 u 1869 r.

35) Yemass BHyTpeHHelt CIy#OH BH I'BXOTHHX'D BOIMCKAX'D
1877 r. (u3x. 1900 r.).

36) Yemass rapHH30HHON Cay:kOH, H31. 1900 T.

37) Iloanoe Codpanie 3axoHOBD Poccitickofi Hmmepin.

38) Ceodv 3aroHOBD Poccitickoit Hmmepin.



—X —

39) Yuoowenie, 10 KOTOPOMY CYyAB M DPAacipaBa BO BCAKAXD
abaaxp BB Poccittckoms I'ocymapersd mpomssoxures, Tocynaps
apa u Beauxoro Kudas Anexchbsa Muxatmosuua, BB JBTO 0TH
corBopenia Mipa 7156; CIIB. 1820 r.

40) Cs00s 3aKOHOBD YTOJOBHHXB, T. XV, 1832, (1«1311 1836
roza).

41) Yaoxcewie 0 HaKa3aHIAX'D. yrOJIOBHHXD M MCIPABHTENb-
HHX'D H37. 1845, 1857, 1866 u 1885 r.

42) Ywonoenoe yuoxkenie. IIpoekrds penaxmionsoit Kommc-
cin (mpuaoskenie kb Ne 9 JKypn. Mun. IOcrunin 1895 r.).

43) Ilpoexms yroloBHAro yJOMeHis, MCIIPaBIeHHHN II0 3a-
KIodeHiaMBb Ocobaro CopBiiaHis (road He yKasaH®).

44) Bepnepv, A. @., YdeOHMKD YTOJOBHArO IIpaBa, JacTb
o6mas H oco0eHHad, mepes. Maruerpa yroa. np. H. Hewmonosa,
CIIb. 1865 r.

45) Byasghepms, A. K. mpodeccopsd, Jlekuin mo obuiett ga-
CTH YTOJOBHAr0 IpaBa; Kypch, INTAHHHI BB BoenHo-IOpuauge-
ckoit Axanemin BB 1894—95 r. CIIB. 1895 r.

46) I'padoscrin, A. Hauama pycckaro rocyaapcTBeHHAro
mpaBa, u3zn. 3, 1887 r.

47) Honsonvwess, B. O mpasb Heo6xoamMoit o6opoHH. IOpu-
aa. Bber. 1874 r. Hos6pp n Jlexa6pb.

48) KRucmaxosckiti, A. @. OileMeHTapHHI yYeOHHKD 06IIa-
T0 YroJoBHAro Ipasa, dacTb obuwiad, Kiesn, 1875 r.

49) KRopxywnoss, H. M. Pycckoe rocyiapcTBeHHOe IIpaBo,
qacTh oco6eHHasA, Bunyckdb 1 u 2; CIIB., 1901 r.

50) Hynaesacrin, H. 0. O mpenbmaxs IOBHHOBeHis He3a-
KOHHHMD pacropseHiaMdp 1 IBHCTBIAMD HONMHOCTHHXD JHID.
Opunwy. Bber. 1886 r. Cenra6pn, crp. 41—62.

51) Jloxsuyxii, A. NOKTOpD MpaBb, Kypeh pycckaro yro-
moBHaro npasa, CIIB. 1871 r.

52) Hexawdoss, H. A., MarucTpb npapb, O0mas 4acTtb yro-
JoBHAro mnpaBa (koHcmekrw), CIIB. 1875 r.

53) Ilonemaess, H. Heo6xomuMasa o6opona; sKypH. Muu. I0cr.
1863 r. OKTAGDD.

54) Pesows, A. ¢oup, Tucnunianuapaoe ndeo Aypu. Tp.
n Yroa. npaBa 1889 r. kH. 7 11 8.

55) Posuns, H., O xpatiaett Heo6xoxumocryn; CIIB. 1899 r.
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56) Cepemeseris, H. I. mpodeccopdb, Pycckoe yroaoBroe
TpaBo, 1ocobie kb JekniaMb; CIIB. 1890 r.

57) Tacanyess, H. C., npodeccopb, Kypch pycckaro yro-
JIOBHAro mpasa, 4acts ofmas, CIIB. 1874 r.

58) Tacanyess, H. C. Jlekuix 10 pyCCKOMY YTrOJOBHOMY
nmpaBy, 4actb obmas, CIIB. 1888—1892 r.

59) IMmeuns, JI, Ydenie o BOGHHOMB OHTB Kakb dacTh
HAayKH 0 rocyaapcrsb, mepesoas A. Opreas, 1875 r. :

60) I'epounzs, I'. mpodeccopd, OdepKr NCHXOJOTiH, OCHO-
BaHHOX ma omuTh; nmepeBoad cb whM. moad ped. Sl KoayGos-
cKaro, BTopoe pycckoe uaf., CIIB. 1896 r.

61) Cnewnceps, I'., OcHOBaHiA IICHXOJOTIH. Iqua'raHo (33
IlepBaro pycckaro usfa. cabiamsaro BB 1876 r. M. M. Bunubu-
HuMB, CIIB. 1897 T.

62) Llueens, [-p»s, Pdusiojornyeckas ICHXOJOTid; Iepes.

c¢b BHBM. M. Munociasckaro moas pex. mnpod. B. &. Umka,
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Awe BpBOftHL BBCeMy Braroe nobege-
Hie MMBTb, TO HAgACKHTD KAMAOMY, K BCeMY
BORCKY Ha TnaBy CMOTPA NOCTYRAThb: Kako
TRABA XOU[eTD, TAKO HAZAKNTD TBAY K YaNb
NOABM3ATNCA, faBH BE3LCTPORCTBA HE NPOK3O~
WRO, X APYTb BH FPYry NOMBWATeAbCTBO HeE
YUMHRAD HAX M BOBCR OTTOTO HeNOTHEAD EBH.

Bonuckiit ycrans Tenepana Beiige, 1698 r.
n3g. 1841 r. crp. 7.

I.

C® nmepBuxhs MoMeHTOB: OHTia ugeropbuectTBa eMmy
UpAXOAUTCA BECTH HeNnpepHBRAY Gopr0y 3a cBoe cyme-
crBoBanie. HejxocraTounocrs eAMHNYHEX'B, Pa3pU3HEHHHX'B
yemniii sactammia mioxeli cnzotuteea xaa  coBmberHoi
Oops0H, a sarbmb, BH cHIy mpuanuna pasixbienia Tpya,
BHABINTE M3B cBoeil c¢pexW rpymny Jnmb, IperHA3HAUEH-
HHXD JIA 3aNATH NHTEPECOB’ AAHHATO OOHIECTBA OTDH HA-
CHIBCTBEHHHX'h UOCATaTeNsCTBb ero cochieili. DBoprbGa 3sa
cymecTBOBaHie BH3BaJla Kb KW3HE Boiicko. Boficko, kaks
yopaBifeMoe eJnMHEHi€é BOOPYMKEHHHXD Jiofefi, cCuMTaeTs
¢Bol0 mcropin THeaueabriamn.

CoBmbcrras xbarersHocTh JHI0Aell BB cpexb Ju cembn,
OGMUAKN, TOCYJAPCTBA BCErXa BH3HBAJA HEOGX0AUMOCTH
pasrpaHuueHid MATEPECOBh CONPHKACAMUXCA JWLH U OI-
pexbienia MXB B3aUMHHX'B OTHOLIEH{ii,—3T0 rOBOPATD HAMB
ncropia npasa. IloaroMy, ecTecTBEeHHHM'® NYTeMB, OJXHO-
BpPEMEHHO b BO3HMKHOBEHieMh BoOficka ABHINCH W NPABO-
BHA HOPMH, PETYJIMPOBABMIifA JKA3HH €r0, ABUIOCH BOGHHOE
npaBo, xoTa GH BB caMoli npummrmBHOH (opmb o6Huaens,
nepejaBaBmIAXCid OTH OTHA Kb CHHY. 3ajxaunm ueroBbuecka-
T0 0o0me:XNTiA pacmUpAINCh, HAPOKJIABMIIECA MHTEPECH Ja-
BaJM HOBHE NMOBOAH GOphOH, Kb yuacriio BB Heil mpuBie-

Kaxoce Bce Goapmee M Goipliee umcao INI'h M, BH COBpe-
1



)

MEeHHYI0 HaML 3M0XY HMCTOPHUYECKOi KH3HE HAPOAOBH, ap-
MiM JOCTHIIN MHWITiIOHHOW YMCIEHHOCTH, A BAIUTA TOCYZAp-
CTBA ¢'b OPYXKieMB BB PYKaxh craia OO0A3aHHOCTHIO KakK-
aaro rpamaannBa. Peropmueckiii pners npama obmaro, c-
OXHOH CTOPOHH, YBelHWYeHie UMCIEHHOCTH BOJiCKa U YCIOK-
HeHie BOEHHOfi TeXHHKM—oc'b Apyroif, nHemsGB&HO NOIKHEL
OBIM OTpasmThCA HA cOjep/kaHim u QpopME mpasa BoeHHATO.
Ono npumrazo nmMCHMeHHYI0 GOPMY, CHCTEMATH3MPOBAIOCH K
3aH710 KpynHoe MBCTO BB MpABOBOil KM3HM I'0CYJXAapCTBA.
fIBmimer 3akoHH,—oOKa3aINCh JHNA, HEKEIABNIiA MOJUNHATE
CBOM HMHTEpECH M BOJN, MHTepecaMb M Boab rocyzapersa.
HesmGaemocts yenoBift rpampanckaro 6mTa OXpaHAIACH
00ImIMB YTOJOBHHMD 3aKOHOM'B,—BOHCKOBOii OHTH moTpedo-
Barbk XIA cBoefi yeroffumBoctm ocoGoit kaparenrnHO@ xBsa-
TeILHOCTH, I0CTABIEHHONI BB COOTHOIIEHie €b Npejnmea-
HiaMn BoeHHaro mnpaBa. Mo:kHo OHao GH a priori yTBepx-
JaTh, UTO BOEHHOE IPABO BOOGHE, M BOEHHO-YTOIOBHOE BB
YACTHOCTH, BO3HMKIN OXHOBDEMEHHO Cb BOHCKOM®B; MCTOpH-
UecKid ke YKasaHifd NOATBEPHKIANTH DTy MHICIb.')

Orcioza MoxHO OHIO OH BaKJIOUATH, YTO OCHOBHHIA
HOHATIA W NPHENMIE 3TOff OTPACIM 3aKOHOJATEIHCTBA OIl-
peabienH ¢b A0CTATOYHOH TOYHOCTHI0O W OE3CIOPHOCTHIO.
Memxay TbMB, He TOIBKO cojep;kaHie BOEHHO-yTOJIOBHATO
npaBa, NMOHATie BOMHCKATO NpeCTYIIeHiA, HO Jaxke ompenk-
Jerie Boficka M JHCUMIUIMHEL OCTAITCA 10 HACTOSAIMIATO Bpe-
MEHH NOYTH He YCTAHOBIGHHHMM ¢ BHSHBAOTH KpaiiHe
NpPOTUBOPLUNBHEIA MCTOTKOBAHIA.

ITpr sToMB yeroBin m3erbioBanie YACTHHXB BONPO-
COB> BOEHHO-YT'OJOBHATO IpaBa, HAUpuMbpb, NIPHUNATE HEB-
mbrenia BB BHHY XbsHiil, BH3HBaeTh HEOOXOANMOCTh yCTA-
HOBHTH IIPEABAPHTENHHO CYIHOCTh YKABAHHHXH OCHOBHEIX'B-
HOHATIH, Takh Kakbh 0esb ?TOH NOATOTOBUTENHROI PABGOTH
BeAKie BHBOIH OYAYTH IATKH M [POU3BOIBHEL

ITpecrynmoe nbsauie, kakn BOClUpeNIEHHOE, BO BpPeMT
€ro YunHeHif, 3aKOHOMT ION'H CTPAXOMD HaKasaHisg, nMbeTs
CBOMMT O0'BEKTOMB, €b OJHO CTOPOHH — HOpPMY I10J0-
ANTEIRHATO NpaBa, Cb APYIoil CTOPOHH — IpPaBo cyOhex-

. 1) IlanreapMeiiepb—HeT. BoeH. yro.. upaba, c1p. 5 u cab1., Weisl—Das
Heeres Strafrecht: ctp. 19, 27, 29—47.
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THBHOE, OXpAHAeMHE 3THMM HOpMaMH 0Jara m HHTEpeCH
ofmecTBa WAM YACTHHXB JInnb. llo BHpamenilo npodecco-
pa Tarammesa'), ,JoruuecKIM’b HPENNONOKEHIEMD KamIAro
YILOIOBHATO 3aKOHA fABIAeTCA OHTIe HODMH“. 3akoEb yro-
aoBEHIT nMberd cBoeii 3azaueil oxpadenie eymecTByomaro
BB rocyjgapetsb m oOmectb npaBonopsika, ONMpPAIOIAro-
cd HAa NpeJNHCAaHie INOJOAKMUTEIFHAT0 B3aKOHOJATEIHCTBA, U
HAXOAUTCA BB HPAMOHl 3aBHCUMOCTH OTH €ro NpeiuncaHis
N 3alpeToBb. J3aKoHH, onpexabiaiomie ¢Qopmy rocyzap-
CTBEHHAr0 YIpABIeHis, IOIOKeHie NpeXCcTABHTENS BEPXOB-
HOHf BiacTH, mpaBa W 00A3AHHOCTH WD, 3AHNMAOUIUXD IO-
CYAAapCTBEHHHA JOIKHOCTH, JOYHHA M WMYIIEeCTBEHHHIA
IpaBa Irpakians,—BCE 9TH TPYONH HOJOKHTEIBHATO 34KO-
HOJAATEIHCTBA M YCTAHABIMBAEMHHE WNMH IPABONOPAXOKD
HAX01ATH ce(b samuTy OTH MOCATAaTEILCTBH BB TOMb MIRK
apyroms oTabab 3akoma yroxosHaro.

Boficko, sanumanomee BH H3BBCTHHE HAMB HeTOpHUe-
¢kig smoxm kpymrHoe MbBeTo epexm APYTHXB ToCYAApCTBEH-
HHX'B yupexkJeniii, u onperbisemoe BB cBoeit npaBoBoil
AHU3HE COBOKYNHOCTHIO HOPMB IIOJOKUTEIHHATO BOEHHATO
npasa, Tpedyerb, OUEBMAHO, TAKKe Hajlemameil 3ammTH
Bb (opmt yroiosmoii pempeccin. IJra mocrbpuas yerana-
BINBaeTcd He OOIWMTB YTOJOBHEIME 3aKOHOJATEIHCTBOMb, &
0COOHMI BOEHHO-YTOJOBHHMHE KoJXekcamm. boxbke Toro—mn
* ouperbinTeIbHHA HOPDMH BOEHHATO IPaBa SAHUMANTH BbH
BHAYMTENLHON cTeneHn 060cO0IeHHOE, 110 OTHONIEHI KB
odmeMy 3akOHOZATeILHOMY MaTepianry, moxosxkenie. Bo-
pPoCcH 0 HeoOXoxuMocTH 3T0f 000cO6IEHHOCTH M ed NpNuH-
HAX'b 6YJIeT'B 10 m3pbeTHON cremenu paspbmienh BB Jaib-
nhiimeMs m3ioxkenin.

CoBmbernas xbarersHOCTH IOJeil, HanpaBleHHAS Kb
oxroit ofmeft nbiam, HeoOxoammMo TpebGyers onpexbiewis
B3aUMHHXB OTHOHeHifi AbicTByOmuXx® JNIs W Xapakrepa
AbarerpHocTn Kaxuaro use Hnxb. Ejxunerso nbam me ye-
TAaHABIABACTE eme camo 1o ce6b exmmersa pbiicTBia
JAne, crpemampxea Kb 9Toil nbam. Be 3aBucuMocTH 0TH
CTENEeHN YMCTBEHHAr0 W HPABCTBEHHATO pA3BHTIA, HAYU-
HHX'p NO3HAHIA, IMUAKXD BBIIAA0BS W JAPYTEXD NPUUMHD,
KaKIHHA M35 COTPYAHMKOBD MOKeTh H30paTh Takoil cmo-

1y Jlekuin, 1. 1, c1p. 108.

1%
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co0s abiicTBia, Takoe NpWIOKERie CBOUXT CHIDL, KOTOpOe
WIU 3aTPYAHNTD XBATEIbHOCTH JApyroro, mim jpaxe cxb-
JaerTs ee coBepmieHHO Oesnoxesnofi mium HeBo3MomkHOIH. Ilpn
orpannueHHOMB gucrb xabarereli Bo3MOKHO yeTpaHHTH Ta-
KO€ CTOJKHOBeHie CHIb IyTeMh B3auMparo coriamedis. Ho
npu 3EaudTerbBOMB umerb pbiicTBylommx®s anne @ opm
TpyArh CKOIBKO-HUOYXh CIOKHOMB, COrlalleRie He Beerga
MOKeTh OHTBH XOCTHAKMMO, a IpepeKaHie HecOrIaCHHXD OT-
pasutca HeGiarompiaTHo HA caMoit ybareinnoctu. fHumsmen-
HHi ONHTB, YCTAHOBHMBINIA 3Ty 5IeMEHTAPHYI HCTHHY,
BHpaborars crbryomie xBa npuanuma copMberHaro Tpyza:
1) kamauid ust pbarereit, nmba Bp Buay o0mywo whis,
OpuIaraeTs CBOM YCHJIiA Kb paspbmieniio ToJibKo uacTHOI
3agaun, 2) ofmee PYKOBOAMTEILCTBO M HANpaBIeHie yacT-
HHXG CHIB NpHCBamBaeTcs Iy, croameMy BHE chepn
AXH HPHIOKEHid.

Cosvberauii Tpyab, BH3HBasg Heu30BKHO MOCTOAHHOE
COIIPUKOCHOBeHie TPYJAmHAXCA MeRAY co000 H ¢b PYKO-
BOJAUTEIEMB, CO3XaeTh HeoOXoxuMocTs ompexbienia 3TUXb
IBYXCTODOHHHX'S OTHOMmEHif, m OpUTOM® He TOIBKO BH
MOMEHTH COTPYAHMYECTBA, HO W BHL HXDB, BB YCIOBiAXB
oOReHHOll KH3HH, TaKbh KAKb Jaxke BpeMeHHoe na3MbHeHnie
B3AUMHOll CBA3H WIEHOBD JAHHATO €IWHEHIA MOKeTh C03-
JIaTh NpenATCTBiA Kb JOCTHKeHil o0mef mbim.

Cryx6a obmecTBy, TOCYAapCTBY, BB TI'DaKIAHCKOMb
OIM BOGHHOMB OHTY €cTh TOXKe TPYAb,—TPyXb, Kb KOTO-
POMY NpH3HBAOTCA THEAUM p0AeH, CIOXKHHE O CBOEMB
3ajauaMb, cpeicTBaMb M ycaoBiaMps ucnoimeria. Ilfreco-
ofpasHasd OpraHmsalis 3TOr0 TPY/AA, KAKB H BCAKATO IpYy-
roro, Tpedyeérs TOUHOR periaMeHTAliH uYMEIa TPYAAMMUXCH,
HXB TEeXHAYEeCKNXD Mo3HaHIi u coorbrerBylomaro eGpa-
soBanisf, Mbera m BpeMeHE nXb ABATEIPHOCTH, B3aHMHHXB
orHomeniff, BO3RarpakjeHia, cHaGmeHia opyAiAMM TpyAa
7 1. X Beb stm Bompocm Moryrs OHTH paspbmenm
cooTBbTCTBYOIMMN 06A3aTEISHHIMA INPABUIAMA, €CIH MH
6yaeMb roBOPATH O KAKOMB - IH00 TeXHHUECKOM'> M IIPO-
A3BOJATENbHOMB MNpeNNpiATin, MIM NPABOBHMH HOPMaMH,
IOpEIMYECKAMD 3aKGHOMDb, pa3b 3ajaua JAHHATO eJNHHe-
Hig — rocyjgapcTBeHHad, a TpYAb — cayxeOHnit. Camo
coGoif pasymbercsa, uro npeaMeroM’d 3THX'HP NPABUIE H
NPaBOBHXH HOPMB OYAyTH He LpeINHCaHid TeXHHUECKid,.



Bb GYyKBaIBHOM'> CMHCIB CIOBa, a JHML YyeloBifg, oupexb-
aaouis 0o0cTaHOBKY H ofmiie cnocofH TpyXa BO mMA IO-
crapiennoi nbam.

Nexoas w3b dTofi MHeam, MOKHO OHIO OH - cka3aTh,
YTO BOEHOO€ IPABO €CTh COBOKYIHOCTH IPABOBHXB, HCXO-
IAOIMXs OT'F TOCYJAPCTBEHHO! BiacTm HOPMB, ompexabasio-
IUXD YCTPOACTBO, YIpaBIeHie, BOOpY:KeHie, HPOXOBOIb-
crBie, oOyuenie m cayocfy Boficks. Ho, meo0xoaumo mnpm-
3HATH, UTO TaKOe onpe,zrlmeme 3aKI0UAI0 GH Bb ceﬁ'h Hb-
KOTOPYIO MpHHENANIAIBHYI0 OmMHUOKY.

Ikas GuTia Boficka—Boopykennaa Goprba (He TOBO-
plo—saiuTa, NOTOMY 4TO BOMBH NpeiupmHAMAKTCA HEphA-
KO ¢b nwhbiaMm 3aBoeBaTEIbHHIMH M Jake BBh HHTepecaxhb
Ipyroro rocyaapersa)'). Cuaymx6a Boiicka, BP HCTHHHOMB
cmuicnl 3TOrO cI0BA, ecTh cayxba BB Gol. Mmpmoe Bpems
aprsercs He Gorbe Kak®s MOACOTOBUTEIBHHMB HEPiOIOMB,
a cuxy;06a MAIpHAro BpeMeHH— IHIIb CPEACTBOMD JId JO-
crumenia ocnoBHoii wbim ?). Boopymxemmaa Gopnba Tpe-
6yers OTH ed YUYACTHHKOBD He TOIBKO (PM3NUECKUXB YCH-
xiff, TEXHAUECKUX'> MO3HAHIf BB CBA3H CBb INPAKTHUECKOM
HOATOTOBKO{l, HE TOIFKO MAaTepialhbHHXB KEPTBB, HO Tpe-
6yeTs MepTBH HecpaBHeHO Jparoubsnbilmxb H HeBO3HA-
rpagaMbixp—Ku3Hn dojell. Kamauit Bomms no#ens OHTH
TOTOBH BO BCAKili MOMEHTH wiaTH BH 0oifi m TamMb 1n06b1uth
HIX yMepeTh. JTO OCHOBHOe YCIOBie BOeHHOI cIykOH cra-
BHTH €e B II0JO;keHie COBEPHIEHHO RCKINUATEILHOE MO
CpaBHeHiI0 €O BehME APYIMME BUJAMH CIYKeHIA Tocyaap-
cTBY, ¢o BehbMu Bmpamm uenopbueckaro Tpyna. Beeenis-
HHil 3aKOHD MOMKETDH UpeANHcaTb TPAKIAHAHY HNPHHECTH
AN3HF CBOI0 BB JKEPTBY OOLIECTBY M rocyAaperBy, HO 3a-
KORB 3TOTH, Ch OAHOHi CTOPOHH, HE MOKETH YKA3aThb—-
®axs W BO UMA Kakofi wacmwod sagaum JoxkHA OHITH HpH-
HEeceHa ITa KepTBa, & Cb JPYyroii CTOPOHH, MOMKETrBh OC-
rarbed 0e3b HCNOJNHEHiA, ecliu JAaHHOE JHNOO HOCTaBUTEH

) CpasH. ,BoftEa“ coq. Kaayasesnna BB mepeBoah K. Boitze, Boen.
CGopH. 1899 . N1, crp. 5. J. lreaas~>51 crp.

%) Cs. Boes. IIocr 1859 r. 4. III, ku. 1, c1. 591—, IIpeinncanEnd Kb
¢006J0,/1eHil0 BO BpeMs 110X0/1a, BB .Jarepb m Ha OMBAKaxb IIPaBHJIA COCTaB-
J410Th TOJeBYylo cayxly; a ynorpedJenie cHXD IPaBHIDL BO BpeMs BOAHH KO
Bpejpy HempiAreIs ecTb Ubab cefl caymObI“.
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YIHTepecH cBoefi JIMYHOCTH BHIIe INpejANAcaBii BracTH X
UHTEPeCOBs TOCYAapeTBa. 3aKOHD MOMKETh onpexbints
YCTpOiicTBO BOHCKa, HO HE MOKETH BH3BaTh ero Kb Ibi-
CTBil0 N DPYKOBOXMTH 3THMB IOCTBIHAMB; 3AKOHDL He MO-
JKeTh NpAHYIATH dojell npeHeGperaTh -CBOMMU HHTEPECAMH
m cBoefi XKM3HRI0 BO MMA XE3HM orTedecTBa. Ilo rayGoko
Bbproit Mucim J. IIreiina, «BoemHHii OHTH DOIYMHEHD
3aKOHY, a Boiicko — moBbierin»'). ,3akoEs coxpaHaeTh
CBOI0 CHIY AJA apMiH... HO 3aKOHOJATEIbHAS BIACTH HHKO-
I'a He MOKeTh M31aBaTh 3aKOHOBB JIA ymoTpedienid apwmim,
4 TOXPKO XIA 00CTOATEIbCTBD € CO3MAAaHid, NOpAika |
ynpasreria“ ?). JpyrnMm cIOBaMH, 3aKOHB MOMKETH yCTa-
HOBATh MNOPAXOKD MHOATOTOBATENbHOH BoiCKOBOR cayxOH
Bb TeXHHUECKOMH OTHOIIEHiM, HO He MOkeTh ompexbinmrs
XbicrBurersnoff, GoeBofi cxymOH Boiicka, ero abareirrHO-
etn Ha rtearpb Bofime. Taxums 06pa30m> BB 00IacTh BO-
€HHATO [PaBa, Bb CHIY JOIAUECKOH HEOGXOAMMOCTH, HE MO-
TYTh BXOJHTE! 1) npeanucania tbx®e xpbiicreid, p1a co-
.Bepmenm KOTOPHXB CYUIECTBYeTH Boficko, m 2) mpeammea-
Hie :KepTBuBATH KM3HBI 114 Grara rocymaperBa. Boesas
cayoxcba, Kakb AbATEIbHOCTH BOficka, HAlpaBIGHHAA HeIO-
CpeICTBeHHO Kb Oojorbmilo Hempisrens, Haxoxmres BHB
chepu mpexumcaniii Boemnaro mpasa. IlpexsaBigemoe 3a-
KOHOMB Kb BOMHY TpeGoBaHie—KepTBOBATh CBOEK AKM3HBI,
ecTb He Ooxbe kak® mokelramie, aHAIOTHYHOE TPeGOBAHIO
OTH TpamAAHD HPABCTBEHHHXB, UYECTHHX'H IOCTYNKOBB.
3aKOHDb HEe MOMKeTh IPHHYAATH Kb CAMOMOKEPTBOBAHIIO,
TaKh KAKB OHO ABIAETCA pe3YIHTATOMB> HPABCTBEHHHX'B
no0yaneniif. A moromy, fanHoe BHuIe ompexbienie BoeHHA-
To mnpaBa BHpasaTcd BB cabayomed dopmynb: soennoe
NPaAo, 65 MIHCHOMS CHHICAT, €CMb COBOKYNHOCD HOPMS,
ycmanasausarouwuxs opranusauzio apmiu. Iloxuepkmpaems
CIVBO—Opranu3auzto, KAk NPOTMBOIOIOMEHIE yCmpoucmey;
BOGHHOE IIPABO He MOKeTh OrpaHmunTheA onpeirbrenieMb
cocraBa U HA3HAUEHiA (ycmpoiicmeo) BOfiCKOBHX'L uyacTeif, a
JAomxHO, Hem30kbkHO, ycTanoBHTH (YHENIM 3THXTE vacreif
W CIATAOIINXD 3IEMEHTOBL, HXDB COOTHOWeHie u cdepy
AbATenrHOCTH, HO JIMMb BB AJMAHACTPATHBHOMB OTHOINE-

1y JI. IlteAnb—Y4. 0 BoeH. ObiTh, crTp. 20.
%) Tamb ¥e cTp. 247.
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HiA, Bb OTHOIIEHIM mopaika ympaBleHia'). Boemmoe npaso
MOMKEeTh M JOIKHO W3bH GespopMeHHOH MaccH iwoxefi cos-
JATh AKHA3HECHOCOOHHE OopraEmaM’b; HO JATh ITOMY OpPTaHM-
BMY iKW3Hb, BIOKHTH BB HEro XyIYy MepTBHﬁ 3aKOHD HE
 MOKeT.

Rakasa me cmia ABUTaeTh MUIIiOHHHS apum BB 6010
O 9TO OXYXOTBOPAETH 3TOTH MOryuiii oprammsMs? Cumia-—
 BIACTH U BOJIA BepXOBHATO BOMJAA, AyMAa—JAMCIOMIIHHA.

«KomannoBamie Ha Boiimb... He MomerTn upuUEAKITE-
/KaTh HA 3aKOHOJAATENbHOH, HW MCHOJIHATENHHOH BIACTH, HH
HAPOJHOMY NPEJCTABATEILCTBY, HM BOGHHOMY MUHHCTE]-
CTBY, a TOIRKO BepxoBHOMY riaBb rocyzaperBa» roBo-
parb J. Hreiins?). Bepxosauit Boxxs apMin Moxers GHTH
‘TOJIHRKO OAWAD, HE UNOAUMHEHHH{ HAKOMY, HO MOAUMHAIOMIfR
ce0b Behbx's MOABIACTHHXB, OTBBTCTBEHHHI TOILKO mepersb
-¢Boeil copbCeTRIO, HO He Nepels CBOMMH NOXAAHHHMH HMIH
'3aK0HOMB. Exnnoimunoe BepxoBHOe KOMaHIOBaHie apMiefi —
akcioma, GesycioBHas A11 Bebxb BpeMenms ® Behxb Ha-
POAOBS ).

Boennoe mpaBo u BoX# BepXOBHATO BOMIA—JIBA HAUAIA
OnTia Boiicka; BHBIIAAA e ero PopMa—e uHeHie BOOPYKEH-
HHXB mnoxefi. Takambs 00pa3oMsb, Boficko ecTh edunenie o-
OpYHCENHITS A100ed, ONPEOBARLMOE 65 CB0el OPIANUIAUIY
HOPUOUUECKUMS 3AKOHOMS U YNPABAAEMOE 65 C60eH OnAMENb
HOCAU 60NE10 6EPLOBHAID BOHCOR.

51 ocramaBiuBalocs Ha 3TOMB ompexbienim mo cn'knyo
wmuMs  coobpameniemb. OHo 3akmouaers BB cedb Bek
NPA3BHAKN, KOTOPHMHU BOJiCKO OTIHuaeTcd Bb HameMb IO-
HUMAaHIA 0T MHHXD (opMb o6menix. Exunenia awojeii mo-
TYTH OHTb Kpaiine pasHOOOpPasHH, KAKB 110 CBOUMB (OpMaMB
¥ Oprammsainin, TAKh A N0 CBOUMB IHIAMb, HO NUPH3HAKD
BOODY:Kenia Xojeil 3HAUUTEIbHO CYRHBaeTH NoHATIE exm-
HeHid, pbsko Bugbiaa ero mss paga xpyraxs. llpm or-
CyTCTBiM oprammsaunim, onpexabigeMoif 3akoHOM'B, HCXO0XA-

') Cpash. JI. Llrefmb. Y4. o BoeH. 6urd crp. 218, Dangelmaier, Phl-
losophie de1 M. R., 1. O6a aBTOpa HBCKOJIBKO CYXHBAIOTH INOHATIe BOEHHATO
TpaBa, OrPaHMMHNBAH €ro 3aladd omnpeibieHieMb OTHOLIEHI MemIy BOEHHO-
<ayxaigaMa (1) lltefins rOBOPATD Jake: ,Mex1y NOBeIBBAWIIAMA H 004-
BaHHLIMH NTOBHHOBeHieMD“).

2) Yu. o Boen. 6uiTh crp. 247.

3) Cpasu. Kysbmunn-Kapasaesn. Boeu. yroa. np. crp. 12—14. Dangel-
maier, Die milit. Verbrech. und Verg. 34.
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. MUMB OTh TOCYJAPCTBEHHOH BIACTH, eJWHEHie BOOPY:KeH-
HHXD JojJell He ABIAeTCA eme BOHCKOMP BH MCTHHHOMD
cMuicrl cioBa, Takb Kakb TH jKe NPU3HAKH €AMAEHIA H BO--
OpY/KeHHOCTH NpACcymH Beakofi pasoiimmuseit mafikb. Ho
7 3akoHOMEBpHOCTH JaHHAro eimsenia He ybiaers eme mo-
HATiA NOIBKMB, TAKD KAKH BCEMB YKa3aHHHMB YCIOBIAMB
YAOBIETBOPAIOTS UMHH W OTPAAN NOIMLiA— yUpexkieHie, HE
nvbomee, no odmemy mpaBuly, HMUero o0maro c¢b BOH-
cKkoMb. TO0JpKO NPHMENMNG YNpAaBIEHiA €IUHOI0 BOJIEK Bep-
XOBHATO BO:XJAA jJaerh UbIbHOCTE W onpexbieHHOCTs MO-
HATIIO Bojicka ).

Bexbnie Boxxa xsuraers apmio B Gofi—snepeanm no-
6b1a nmin cmeprs. Ilouemy e corpars mIeTs HA BO3MOMK-
HYI0O CMepTh? UTO 3aCTABIAETH €r0 He TOIBKO IpeHedpeun
CTPAXOMB CMepTH, HO Jasxke 3a0HTh 0 Heil? 3akoms Il
yroaoBaHil, kapaomiii 3a no6bre m TpycocTs, CTHADL JIH
nepeis ToBapmmamu? 3aKOHD He MOKETH Yrpomarh 00ab-
‘muMb 9BMB  eMepThI0, BO3MOKHOH Jnmb BB OyAymeMs,
a 3xbep BL Golo—pbpHAas M HeMelleHHas cMEPTh HA KakK-
JOMB MAary; CTHXb OCTAHOBATTH OXHOr0 Obrieua mpm TBep-
JIOCTH OCTAILHHX'B; HO ecam 1o6bryrn Beh, T0 M CTHIANTH-
ca Oyjers He mepeids kKEMB;, kpoMb TOTO CTpaxh MOKETDH
OuTh cmiabnbe crha. He GesmomajzHas CTPOrocTh 3aKoHA,
He M030DPb, OXRMAANMiii TPycoBB, a TOILKO JHCHHILIHHA
JaeTs apMim cmly W CIaBy.

Bt uems ke BHpakaeTrcda IHCIMIIAHA, KaKb ompexb-
AAeTCA ITO Beankoe HAUAIO, KOTOpoe cmibHbe cMeptn?

llonarie puemunamena Be Xerxo moxaaercs oupexbire-
Hip. 3aKoHOZAaTelBCTBA HMOYTH BCBXB TOCYJapeTBB, MHOTie
m3cabpoBaTern BOeHHAro M 0GIAr0 NpaBa CTPeMATCHA JATH
BO3MOKHO IIOIHOE I SCHOE BHpAaKeHie 3TOMY NOHATIIO, HO
Helb3d CKa3aTh, YTOOHW mXb onpexbienia OHIN JOTHUECKE
Oescnoprsl W NpuHUAOiaisbHO BBpHH. YEKa:ky RBKoTODHA
H3B 3TUX'H ompexbieniii.

I) «Bomuckas JACHMILINHA COCTONTH RBH CTPOTOMD H
TOYHOMB COOJIONEeHIN NpaBAIb, IPEINACAHHHXD BOCHHBIMHA

1y Cpasm. (1. Illteiias erp. 8, Kyspmnun-KapaBaepnh—Boen. yroxa. op.
gacth 00m. crp. 3—11. Dangelmaier—Die Militair Verbrechen und Vergehen
—34 s.
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sakoHaMm» — cr. I, XXIII ku. C. B.II. 1869 r. u3x. 3 %);
II) « Jucnuminua ecTh COBOKYOHOCTH AMBYMUXH (innewohnen-
den) BH BomHCKofi uactm cyGopamnanin, Bbpuoct: cayx6H
n nopaxka»—§ 16, cr. 98 Dienst Reglement fiir das K. und
K. Heer. 1900 r.; IIT) , Aucummruna, kaks raaebiimas cuia
apMin, TpeGyerh OTH NOXUMHEHHHXDb IOJHATO U IOCTOSAH:
HAro NOBHHOBEHiA HAUAIBHEKY H OYKBAJBHATO HCIOJHEHiA
ero mpmkasaniii 6ess . Koxebawiit m pomora® — déeret du
Président de la République frangaise du 20 Octobre 1892.%);
1V') ,,Bomnckas xucnuurmea ecTh COBOKYINHOCTH YCIOBIii,
onpexbIAI0MNXs B3ANMAKA OTHOIIEHIA MEXKAY HAYAIbHAKA-
MA ¥ nmoxunHeHHEMA‘ — npodeccopr Hyssmunn-Hapasaesbs—
Boen. yr. mp., wacts o6m. crp. 40; V) ,,CaymxeGnas au-
CIMIINHA €CTh TOYHOEe CcOOM0AeHie NPABHIb HOXUMHEHHOCTH
MERAY HHE3NIMMM H BHCIINMHA JOJKHOCTHHIMO JAOaMn‘‘—
Hau. pye. rocyx. np. A. I'paxosexiit, T. II, erp. 99, 1887 r.;
VI) A. pors Pesorns npn3naers Ancunningoii: ,,aABTOPATETs HA
BHCIINX's ¥ NOCTyINaHie HA HU3MUX'B CTYNEHAX'h CIykKes-
Hoifi iepapxin“— Jucnuninaapuoe npaso, . I'.nm ¥r. IIp.“
1889 r. xm. VIIIL, erp. 25 %); VII) ,,mox® muenmminnoii, BB
mMApOKOMs cMHEIs caoBa, pasymbiore Beakia MBpH, Ha-
npaBieHHEHA Kb oxpand nopaaka cosmkbernoii abareinHo-
crn mim xusHE'‘ — Pye. rocya. mpaso H. M. Kopxynosa
T. II, 4 0co6. erp. 584; VIII) , Aucnnmimea ecrs He Goxbe
Kakb ToyHOe mcmorHenie 3aroHa‘‘—E. Hueber, Du role de
I'armée dauns 1'état. crp. 198; IX) K. Hecker—Lehrbuch,
cTp. 185 — onpe,n:ﬁmertb IUCUNILINHY KaKD , HAJJeKAaliee
(mpaBuIbHOE) OTHOMmeEHie coIAaTa Kb 00A3aHHOCTAMEB CBO-
ero 3BaHiA W Kb CBONMD HAUAIBHAKAMb, & TaKke HaLle-
samee nopereHie BHB CIymOH M He3aBUCAMO OTH CBOEro
3BaHig‘’.

ITpuBenennnia ompexbiaediss 10 npuHOEIAMB, NOIOKEH-
HHMb BH UX'B OCHOBaHie, MOTyTb OHrb paspbiensl Ha TpH

') Cxoanoe mo Mblcaum onpetbiaesie Obi10 J1aH0 CematopoMb Kamre-
PoMBb BB ero npoekrb: ,llookenie o nopaikb m cTelmeHH BJIacTH BbL Ha-
JOXKeHIH B3bICKABIM 1O NpaBHIAMDB BOEHHON HCUHILTHHBI® (1bao ImaBuaro
Boenno-Cyanaro Ynpab.eris 1861—1862 r. [ or1. 1 er. kb Ne 1. § 1),

?) ‘TomIecTBeHHOe II0 COIepPKAHI0 onpebienie Bb BeaprifickoMs 1m-
CHHILIAHAPHOMTD yc1aBh, c1p. 1. Principes généraux de la subordination, n Bo
CDpaHuyacKOM'b yer. 13 Mag 1818 r. erp. 1.

3) ofmecmennoe onpebiedie 1a1b PerbimMapuIaTb Moltke BD cBOeit
pbum BB Dpeilxcrarb, 7-ro ions 1872 r. cM m3BIedenie 3B CTeHOIpaguie—
craro orueta—Hecker, Lehrbuch, 185, n Dangelmaier, Philosophie— 91,
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TPYynuH: Kb nepBoff ormocarea TH, KoTOpHA ymoA00IT0TL
JECOMILINHY — 3aKOHHOCTH, 3akoHOMBpmocTM  abflcrsii
(mn. I m VIII); ko BTOpoii—Th, KOTOpPH A 0TOxKAECTBIAIOTE XUC-
nmiuEey ¢b 6esycroBEnMDb noBnHOBenieMb (nm. III, V', VI);
Kb TpeTheii— OrpaHMUMBAIONIiA NOHATiE IWCHMILIAHH IIpa-
BHJIAMY, HOPMADYVIOMEME OTHOIIEHiA HAYANGHNKOBD WM MOJ-
unHesHHXS (0. IV). Brb »Tuxp rpymnms JXOLKHH GHTB,
nocraBieds onpexbienisa, ykasansua Bp 1. II, VII n IX,
‘TAKh KAKD 1EPBHA ABa 10 csoeii HeomperbieHHOCTE MOTYTH
OHTH OTHECeHH Kb 1000 M3H YKa3aRHHXB Ipyndb, HO-
-crbaEee e NPHMHEKAETh KO BTopoil m Tperheii rpynmk.
IIprenmus 3akommocrum xhiicTBifi BoeHHOCHYKAMMX'D,
GesyciaoBHO npmeymiii noHATII0 BOMHCKOH AMCHMNIMBH, HU
Bb RoeMb cIyuah ne MokeTh OHTH BHABAEYTH KAKb €JHH-
‘cTBeHHHE m He MokeTd GHTH NPH3HAHD HACTOJNHKO THIAY-
'HHMB, YTOOH ,,HCOOJIHEHie IPABAIB, NPEANACAHHHXD BOEH-
HHMH 3aKOHAMH® mcuepoHBano OH co6Goii obasamHoCTH,
NpaBa W YCIOBiA RU3HA JHIb, BXOJAMUXDb BB COCTABD
Boiick's. Ecam m3® onpexbirenisa, xasaemaro 1 cr. xbiicrry-
- omaro Yerasa JucnunimeapeEaro, MCKIOUATH CIOBO ,,BO€H-
HHMK®, TO MH nolyumMs® ofmee x1a BebXb TIpamiIaHb
‘TpeGoBanie 3akorrOCTH NXb AbiicTaiii. JbicTBUTeaRHO, HE CO-
¢TaBIAeTh 1M obmeil 00:13aHAOCTN JAN'B, KUBYMAXD BB I0-
cyrapersh, menolHeHie IPABWIB NPEANNCAHHHXD 3AKOHAMH?
Besaroe ykionesie 0Th 3T0il 0643aHHOCTH BHSBHBAeTh Ka-
paTeIbuyl0 pempeccilo ¢O CTOPOHH OpPTraHOBB BJACTH, &
cob1oeHie 3THXH 1PaBAIb CO3JaeTh OOHUHHIA, MUDHHI
HOPANOKS OOMIECTBEHHO :KM3HA. YcTaHABIMBAaeTca JH
‘9TOTH UOPAXOKD OOMErpaKIAHCKAMA WIM chenialbHEMHA
‘3aKoHaMd, HanmpuMbph, BoeHHHMH,— (e3pa3ImuHO XIA CY-
mEecTBA Npash, 00A3aHHOCTE(l M I0PUANUYECKHX's OTHOMIEHIil.
Ilpuuarie npexnucaniii 3akoHA BB 4YHCIO MOTHBOBD xnba-
TeJIHLHOCTH PAaBHO HeO0X0AMMO Jid BCBX® rpasiadb, Hesa-
BACUMO OTH lpodeccin MXb U NPAHANIEKHOCTA Kb TOMY
Il IPYToMy OOIIECTBEHHOMY €003y HIH TOCYAapCTBEHHO-
My yupexieniio. exoxa uss ompexbaenifi I er. XXIII ka.
C. B. II. cxbayers mnpusHaTh, 4T0 JHCIUILIMHAPOBAH-
HOCTh, KaK'h KauecTBO JIWIA, PABHO3HAUYIIE Cb HENPECTYI-
HOCTHIO: UTO BCE pasimuie OHTA IpakIAHCKATO H BOGHHATO
CBOJHTCA Kb COOJIOIEHII0 HA DALY ¢b O0mMUMH 3aKOHAMHA —
BAKOHOBG cCHelialrHbXb. Ho camoe moBepxHOCTHOE 3HA-
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KOMCTBO ¢'b YCJIOBIAMH BOMHCKON H3HH AbiaeTs oueBHj-
HEMD HEMOIHOTY TaKoro ompexbienis, ero omuGouHOCTH M
mecoorsbrersie xbiicrBuTersnocrn ). HeyxoBierBopuTens-
HOCTh PEelAKNiM YIOMAHYTOH CTATHM 3akoHa o0paThmia Ha
ceOs BHEMaHie, pn nepecMorps s 1882 —1888 rr. Verasa
JucnmmaapHaro, JIEDb BOCHHO-cyXeOnaro BbiomeTrBa =
BOGHHHX'> HAUAXbHHKOBDB, HO, KaK'h BHXHO 3B MOTHBOBH Kb
npoekry Yerasa JumenmnimaapHaro, cooGpakenisn 9THX'D THLD
OnIM OTBEPrHYTH W onpexbiaenie, 3akmoyaiomeeca B cr. I,
OHI0 UPU3HAHO ,,ch NPAKTHUECKOH Touku 3pbuia Bmoan yxo-
BIETBOPUTEILHHMD ‘, TAK'D KAKD ,,BH Heii cogepkaTes 1 o6mee
NOHATie BOUHCKO# AMCUAIINHEH ¥ YKa3aHH HamGorbe BampHA
TpeboBania ea ?). Bs 1 cer. xbilcTBuTenrHO yKasaHm Tpe-
‘6oBaniA JAMCHMILIMHH, HO, KaKbh CKa3aHO BB MOTHBAXD,
J4me ,Hamboxbe BakHHA', T. e. JPYIMMHM CIOBaMH 3TO
onpexbrenie ne moino. Ho kpomt srToro mernocrarka meol-
X0AUMO NpPU3HATH APYro#, sakmouammiiica BH TOMB, UTO
3aKOHD He JaeTh ompeXbienia camMoMy HOBATIIO ,,AMCIHI-
JEAA‘, a OorpaHMYMBaeTcA NepeuncledHieMb HBKOTOPHXD
eq TpebGoBaHifi. Yka3zamie e CIATAOIIAXD JIEMEHTOBD Ka-
Koro ando NOHATIA He COCTaBIAeTH ellle onpexbieHis 3Toro
aocrbaaaro. 1ogo0rasg HEMOIHOTA 3aKOHA MOKETH He UMBTH
Bpeasbxh mocrbacTsid BB npakTmueckoMb ero mpumbHEHin,
‘TAKD KAKH CAMA JKA3Hb, IpH H3BBCTHHXH YyCIOBiAXB, BOC-
MOJIHAETH 3aK0HD. JHAHIE BOGHHHX'H 3aKOHOBE BooObie n 3a-
KOHOBh HMMEHYEMHXD «IHCHUIIAHADHKEMA» BB UYACTHOCTH
HOCKOIBKO He JBiaers JIuno «UCUMIIMHHDPOBAHHEIMB»
M TOXHHMB JId BHIIOIHEHia BOMHCKUXD obA3anHOCTEf,
Kakb OH 3HAHiA 3TH Hum Owam coBepmerHH. Ilo kEArh
HeIb3A BHYUNTHCA OHTH XopomuMb corgaroMs. Cox-
JaTa YYATDL N BOCHHTHBAETH OKPYAKAIMAA €ro cpeia, -- Ha-
YaIBHOKM, ToOBapHmu M T yeraHoBuBmiecs BBramm
UDHANANE W TPAaXUNiA, W3Bh KOTOPHXDH CIATA€TCA KU3HD
Boiicka, BOeHHHI OHTH. JTH (AKTODH H BOCHOIHANTH He-
XOCTATKM H HEUOJIHOTY 3aKoHAa, Ablad WXB HEOMYTATENh- -
HHMH BB Goavuwuncmen cayuwaess. fIBaenia o0wjennoil mus-
HA UPOCTH H He TpeOYyHTh THATEILHATO aHAIM3a H oubm-
xu. Ho muorza :ku3np BHABUTAaeTHs BONPOCH, KOTODHE, IPH

') Cpasu. Dangelmaier, Philosophie, 60.
%) Npoekrp Yer. ducumm. pasocaadHbilt BB 1885 r. Haqa;lbunhawb
BOeH. OKp. Aid pascmorpbuis, cT. 1, » MOTHE]p,



OTCYTCTBiM TOYHHXB onpexbieniii minm HesCHOCTN WX, BH-
BHBAIOTH HECKOHUAEMBIE CNOPH, Bpejdmie xbiay, u Bcerakm
ocTailorca HepasphimemHHMHU, uocenas compbHiA m coszjaBam
npon3poxb. JocraToumo ykasaTe HA Hellpekpamanomiiscsa
npepekania 1mo Bompocy 00B 0043aTEIHHOCTH HE3aKOHHATO
OpAKAa3aHid HAYAIBHUKA MIA MO BONPOCY O BHIOJIHEHIN
npoTrBOpbUMBHXE NpHKA3aHiii, MEXOAAIHUXs OTH PA3HHXB
HauarsHukoBb. He nomzesxsnts comubuio, m BB rarsubii-
meMb UsN0KeHIM OyAeTh J10KasaHO, 4YTO Bed TPYAHOCTH
phimenia 3TuXb M NOJOGHHIXB BOIPOCOBH BAaBHCATH OTH
Kpaiineil TYMaHHOCTH OCHOBHOTO NOHATIfA-—BOMHCKOR AMCLM-
IAAH. JTO CJIOBO HOBTOPAETCHA UACTO, KAKh BB BOHCKOBOf
JKUBHM, TaKb H BH TeODPETHUECKAXH M 3aKOHOJATEIHHHXD
pa6oraxs, HO eMy npmjaerca 0 UpesBHUAiiHOCTH pasHO-
oOpasHOe 3HayeHie, 9TO, caM0 co0oii MOHATHO, He MOMKeETH
cnoco0CTBOBaTh ACHOCTH M 0Oe3cmopHOCTH BHEBOXOBH. Mo-
#erTh OHTH ompexbleHie 9TOro MOHATIA M3NUIIHE BB 3aKOHO-
JXarelpHOMB cGoprnkb; Ho Hayunoe macrbromamie Bompo-
COB’> BOEHHO-IHCIMILIMHAPHATO W YTOIOBHATO IIPABA, 4 KAKD
OHIO TOIBKO UTO YVKa3aHo, m paspbmernie HBKOTOPHXEH
BRKHHXB NPAKTUUECKHX'D BOIPOCOBH — COBEPIIEHHO HEMEI-
cauMo Ge3b Toumaro onpexakbiemis 3TOT0, NOBUAMMOMY, He-
YIOBMMAro IOHATIA.

OromaecrBienie JIMCUMILIMHEL W [OBHHOBeHisA, xbiae-
MOe B3aKOHOJATeILCTBAMA I IMcaTeIAMH BTOpoif rpynms,
Karb Oyjaro mpnlimxaers kb pbmenilo aroit Tpyamoi 3a-
Jaud, HO BB AbilcTBUTEIRHOCTH OHO He JaeTh OTBBTa HAa
Muorie sampocH BOficKOBOi M BOEHHO-PaBOBOH KU3HW,
OCTaBIAETHs BB CTOpoHL TpeGoBamis ummomoumTaHia n Bofi-
CKOBOI'0 TOPAXKA W CBb JOrmueckoif Touxm 3pbria aBigerca
Xame omuboumoii. OGesneunBaers am yenbxs Goepofi aba-
TEIBHOCTH BOficka—mpetosanie NOBHHOBEHIA M Jame caMo
noeunosenie, kKakb Ppakrs? Juasa Toro uroGm TO Mam Xpyroe
Apienie BAbmHATO Mipa, TO Mam Apyroe coGmTie He HOCHIO
Xapakrepa cryuafiHOCTH, a MOra0 GHTH BH3BAHO BO BCAKifl
JAaHAHH MOMEHTHs 10 :Kelamilo uesosbka, mocrbxmifi xox-
#eE'b HafiTm NIpPHUHAY 3TOro ABICHIA N, He TOJIBKO 3HATH
KoMOMHANiI0 NPOUSBOXANIMXB CHIB, HO W yMETH cosgaTh
3TY. KOMOMHAL 0, XIA AocTHmxeHia ompexbiennoii wbiaw, xia
NOXYUEHIA JKe1aeMaro Re3yIbTarTa. [Tosnnoenie mAuaan-
HUKY, KaKkb (AKTh, CKOIBKO OBl pasD OHO HH NOBTOPAIOCH,



Gyaers Hem36b:RHO IMIML CIYUAfiHHIME ABIeHieMD 10 THXD
1OpD, 10KA MH He onpe,zl'hmwb CuIb, KOTOpHA, AbicTBya
no 3apambe ycraHosienHoll cueremb, BHBHBAOTH, KAKD
npnumHa, Hem30bkHOe m Beerza TomIecTBeHHOe mocabx-
crpie. I'ab ke IexRHUTH NMPUYAHA IOBHIOBEHisA 1I0J[IUHEH-
Haro HauaJbHUKY? IlmTHpOBaHEHE 3aKOHOXATEIHCTBA M MH-
caTeld He YKa3sHBAOTH 3TOH NPAYMHH; BB HXB omnpexbie-
mid NORWHOBeHi® ecTh cibicrBie 0e3Dh OPHUAHH, TONHIA
¢axrs. IlosmHoBeHie ke AaHHAro IMma W BB JaHHHi Mo-
MeHTH ecTh He Gorbe kaxs cryuafiHOCTH, pash OHO HE BH-
TEKaeTh M3Bb KAKHXD JIu60 onpexbieHHHXD B NOCMOAHHBIZE
NPHYAHD, TAKH KAKB, MPA OTCYTCTBiN 3TUXH NPHUHHD, PN
OTCYTCTBIM noCcmMoANKO AbicTBylOmell CHIH, BCAKOC HOBOE
npunaaauie Moocems OHTH He HemolHeHo. Yembxp ke Goe-
B()H rbareisHOCTH BOjficKa B camoe OmHTie aToro noerbi-
HATO BO3MOKHE TOJBKO TOTZA, KOLJA IPUKa3aHie (OcTaBJlﬂIO
BB JAHHOMB cxyual BB cTopond dIEMEHTH 3aKOHHOCTH) e
MOdKCEms Gvims He UCNOAHEHO, TAKAKe KAKb HE MOKeTH
ocTarhecs HENOABIKHHME Bhcomoe thiro, amabMs HE NOX--
zep:xupaemoe. Jlpyramm cioBamu, — Bolicko 6yzers Thub,
9bMB OHO JONKHO OHTH, T. e. HOKOPHHMEB OpYAieMb BB
PYKAXb BOMAA, TOABKO TOrAa, KOrjia IOBMHOBeHie Oyners
He TOIBKO (aKTOMB, HO U nocrbicTBieMs KOMOMHALIM CHID,
co3xanHoii THMPB e BepXOBHHMD BOkIeMb. IloBmEonenie
He €CTh JACUMINMAA A He MOKETH OHTH e, TAKDL KJKb
cibacreie He MOxkeTHs OHTH cBoeil upuumunoii. Ilossoxsio
ce0b yTBep:KAaTH, M ROKAKY 9TO BHOCIBACTBiN, uTO IMenu-
NIEHA €CTh MMEHHO Ta KoMOUHANifg CHIb, KOTOPAasA BH3H-
BaeTHh BO BesAkii MOMeHTs m npu Bebx®b YCJIOBIHX’B cpern
Apyruxs mocabicrsiii, —moBmHOBeHie.

Hexr3a coriacuThed Takike ¢b ouperbiedieMs BOuH-
ckoff JuenAnImAH, KoTopoe Aaers npodeccops Kyssmuns- Ka-
paBaeBb Bb CBOEMD COUMHEHIH «BoerHoO-yroioBmoe mpaBo».
ITpodeccops Ryspmuns-Kapasaess, mpusnaBas BoeHHOI xnc-
UMIIAHOR ,COBOKYIHOCTH YcCaOBii, onperbiaomuxs B3amu-
HHA OTHOUIEeHiA MERAY NOJUNHEHHHMNM ¥ HAYAJIbHMKAMH“
He orpunaerd (opMaILHOCTA 3TOro ompexbienis, HO ocra-
HABIMBAEeTCA HAa HEMH BB BAAY TOr0, uT0, no ero MakbHio,
moHATie BOWHCKO{l IMCUAMIMHL BB PAMKH OIDAHUUHATENHHA-
" ro ompexbienia ne ykragmBaorca. Juas cOammenia xanna-
ro onpexbienia ¢b AbicrBuTersROCTHIO Mpodeccops Kyss-
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muis-KapaBaers sambusgers 3arbMs BB IeMb CIOBO .ye-
IoRie“, CIOBOMB ,3aKORB“. ITYy IONPaBKY mpodeccops
Rysemuns-Kapasaess npuaHaeTs, 01AaKo, norpBimHOCTHIO
¢bh TeopeTnueckoii Toukm 3phHiA, «MOTOMY uTO He 3aKOHB
IaeTh COJep:kalie NOHATII0 BOMHCKOH JAMCIAINMHH, a HAa-
000pOTH— INMECHUILINEA, KAKD OXHO M3DL YCIOBifi BoeHHAaro
OuTa, XaeThb cojepiaHie BOGHHOMY 3AaKOHY».

Nuba Bp BALy 3ajauy BOEHHO-YTOJOBHATO IIpaBa —
XaTh TEOpeTHYeckylo, HAYUHYI0 ONBHKY NpHANMNOBS BOEH-
HO-YTOJIOBHATO 3aKoHOZaTerbcTBa xbiicTBylomaro m yerano-
paTs Hauana de lege ferenda, onpexbrenie BomaCKOf amC-
IOVMILUINEH, AagHOe mpodeccopomMs HysbmmmeiMs - Rapasae-
BHMB, KpOMD UpR3HAHBATO IMB CAMUMD HeJOCTAaTKA, uMbeTs
eme M TOTH, YTO OHO HE JaeTh KI0Ua, He YKA3HBAeTH
NyTH Kb pasphmenilo MEHOrMXB BONPOCOBH BOEHHATO OHTA
M BOEHHATO IIpaBa.

OTHOImeHiA BOEHHOCIYAANAXD> HE MCUEPIHBAKTCH HA-
JaroMB NopuMHenHO¢TH. BoeHHH{l GHTH BHABHraeTh TaKKe
BOIIPOCH O B3ANMHHXD OTHONEHIAXH HAUATHLHHKOBD MeoCOy
cobow, BEB ycuoBiif moauMHEHHOCTH, H NOXYNHEHHHXD OpYs
x5 Opyry. 3arbMb 0GA3AHHOCTH COJZATA MOTYTH NPAXOAATH
MHOTAA BB CTOIKHOBEHie ¢b 0043aHHOCTAMHA U NpaBaMm|
o0merpaxaanckuMn (00A3aHHOCTH ceMefHHA, MpaBo HA cna-
ceHie, CBOero Girara myTeMb PA3PYIIEHif UYKOT0). BAKOHH
e, ompeibidomie oTHomIeHia MemAy HAUATHHUKAMHA M IOX-
UNHeHHHMHM, He JalyTh Bb 3THXD CIydYasxb HHKakoro pk-
menis. Hakonens, ocmoBHOe TpeGoBamie BoewHoii, Goeoif
c1y:xk0H— NPRHECeHie CBoeil KU3BYM BH KEPTBY WHTEPECAME,
HepbJKO COBEpPIIEHHO OTBIEUGHHHMDB, €CIH BEpPXOBHHIL
BOXJAb Tpefyers 9TOH KepTBH, — BPAXH JM MOKETH OHTH
HOCTABIEHO BB JOTMUECKYI0 CBA3h ¢Hh HOPMaMH, pPasTpaHH-
UNBAIIAMA NPaBa M 00A3aHHOCTH HAYATHHUKOBB U IIOX-
UHHEHHHX'B.

Jante, BueceMs cabiampyo mnpodeccopoms Kyspmu-
HEIM'b-HapaBaeBEIM's OIPABKY BB NpeNI0KeHHYIO UMB (op-
MYJIy H pascMOTpuMbB 3Ty uocibpuion. Bounekas amenm-
IIAHA €CTHh COBOKYMHOCTH 3aKOHOBB ouperbidonmxs B3a-
AMHHA OTHOINEHiA M€Ky HAUYATHFHAKAMH WM I110XYNHEHHHIMH.’
Ho, Bbap, coBoxymsoeTh 3aKOHOBB ecTh He Oorbe Kaks
00'BeKTHBHOE BOenHOe NpaBo, MHAUE ckasaTh, AbifcTByomee
3aKOHOJATEIHCTBO, N0 Hameii TepMuHOIOTIN—CBOXD BOEH-




HHX'b NOCTAHOBJEHil BL €BA3M CBb HEBOIMEANMMNMHI BH lero-
yeraBamm u nHETpYKNiaMu. HeBo3MoxHO ke moCTaRUTH.
3HAK'> PABEHCTBA MEMANY BOMHCKOR AMcHAMINHON U BOGHHHMbD
3AKOHOJATEIHCTBOME, XO0TH OH OHO ompexnbiszo OTHOWeNisA
BAYaTbHUKOBDL U NoaunHeHHHXD. IIpopeccops Kyspmunb-Ka-
paBaeRb NPU3HAETH HCXOXHHM'b HAYAIOMD IMCHANIAHE 9TH-
geckifi nmpmENAIE—uyBeTBO joira. KakmMb ke o6Gpasomsb.
HPABCTBEHHO€ HAUal0' MOXKeTh OHTH YmOJ00i1geMoe HAYAXY
(opMaIBHOMY, YYBCTBO BHYTPH Uelorbka Jlexamee H Bb
cymecTsh cBoeM's Hem3MbHHOE,—COBOKYIHOCTH 0€3THYHHIXD,.
n3MBHUNBHXD NpeINHcaHiii NMOYTH MCKIOUATEIHHO YTHIN-
rapraro xapakrepa? UyserBo jaoara Hepbiko He coBHa-
XaeTh Cb UYBCTBOMH 3aKOHHOCTH, & BO MHOTMXBH CIYUaAXb.
3TO coBNAJeHie ABIAETCA Jase JOTMUECKH HEBO3MOKHEIMD,
TAKb KAKD IlepBOe Oonmpaercs HAa HOPMH HPaBCTBEHUH,
a BTOpOe —HA HOPMH Iopuadueckid. Ecium MH npusHaeMBb.
ACXOJAHHMD HAUAIOMD JUCIUMILINHH 10puoureckis NPHEUANT-
— YYBETBO B3aKOHHOCTH, TOTJAa paBeHCTBO BB ¢opmyarb
npodeccopa Hyssmmna-KapaBaeBa Gyzers Bo3CTAaHOBIEHO,.
HO camad QOpMyJIa cTaleTh OmMMOOYHOl, IO €O0OpaKeHIAMD
HBI0KeNHEMDb BHIIE BH OTHOmeHinm onpexbrenifi mnepsoii-
TpYUH.

IIpopeccops Kysomumn-Kapapaess yTaep:kiaers, 4TO
JUCIAMINAA, KAKD ORHO M3 YCIOBill BoeHHAro OHTA, JaeTh
cojrepxanie BoeHHOMY 3akoHy. CBb 93TAMDB INOIOKEHIEMB.
MOKHO OHIO OH X0 u3BBCTHOHl CTEHEHM COrIACHTHCA, €CIH
pasyMbTs NOABE BOGHHHMD 3aKOHOMB TOXHKO 3aKOHH BOEHHO-
yroxosauifi. Ho Bub storo yeaopia npmsexennoe c¢oolpa-
JKeHie HaxoauTes Jasxe BB NpoTmBopbuim ¢p JAAHEEIMD.
onpexbieniems BouHCKOH amcunmaneH. Ecam sra mocaba-
HAs €CTh COBOKYNHOCTH B3aKOHOBB, ompexbidomuxs OT-
HOMEHIA MEeK1y NOJUMHEHHHMU M HAYAJIHKHAKAMH, TO HECOM-
AbHAO, UTO 0HA MOkeTs GHTH NPH3HAHA JIHWH OOUWAMD
BHBOXOMB M35 TEXD oupexbireniil, kKoTopua jpaeTb 3aKOHD.
Jpyrumn  ciropamm, 3akoH’s oupenbigerb B3aEMHHA OTHO-
IeHiA HAYANHLANKOBD M NOAUMHCHHHXH M HA JTHXH ONpe-
abureniaXb IOKOMTCA JUCUUILIMHA, CAMHA JKe OTHOMIEHid
OAYYal0Th BbL BHAY 9TOT0 HA3BaHiA JHCHNIINHAPHHXD.
3akonp onpexbigers, KTo—HAYAIBHUKD W KTO—II0JUHHEH-
HHi; 10 nosARieRia »Toro ompexabienia Bch paBHE, HHKTO
HUKOMY He lopunHenth. Ho pash TOIBKO 3aKOH'h YKA3alh.
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HAYQIGHAKA M NOJYAHEHHATO, MeKINY HHMU HeMeIIeHNo
BOBHHAKAIOTH 0CO0OHA OTHOMEHiA, NMEHYeMH:A JUCHUILIuHADP-
Huma. Iloasienie macamHaro BoeHHaro upasa nosyEbe Bo3-
HHKHOBeHiA Boficka HHCKOIBKO He ONpPOBepraeTh BHCKA-
3aHHOA MHCIM, TAKP KAKb BB HAUAXbHHE MOMCHTH 00-
mecTBeHHO x&mM3HM Beh oTHOmeHiA mojefi HopMupoBaIHCH
OOGHUYHHMT 1IPABOMB, He 3aHECEHHHMD Bb 3aKOHOAATEILHHE
c6opunkm ). lnes sxe BoMHCKOH AMCHMILIMHH, XOTA OH
camad HeompexbilenHas, MOUTH He CO3HABAEMasd, MOTIA BO3-
HUKHYTH NI NOCTS TOro, KAK'D ABHICA MEPELIl HAUAALHUKS,
T. €. IMI0 HUKOMY He IIOJUMHEHHOe, a TAKAMD JUNOMbB
MO&eTh OHTBH TOJBKO 3aKOHOJATENb, XepKaTelb BepPXOBHOM
practu. O u ompexbimis orHomenie kKb ceGb cBouxs
NOJABIACTHHXD 2).

Bv naxpabiimemt nainoxeninm cBoeit Mucinm npodeccops
Kysrmnrn-HapaBaers He HacramBaerTh Ha CBOEMT IIEPBOMB
TNOJI0KeHIN °) M NpH3HAeTD, B BEAAXD NPAKTHUECKOH MOIB3H,
3aKOHP —NCXOJHHMT HAualoMb BomHCKOH xumenuminee. Ho
moxaraeMsb, 4T0 HocabARAA KOHCTPYKILifA, HE3aBHCUMO OTH
e mpakTHMYeckaro sHauenisa, Gorbe BbpHa.

HeyxoBieTBopnTeIsHOCTE ¢b  TeopeTHUECKOil Toukm
3phHid W HemoiHOTAa BB INPAKTHYECKOMD OTHOUIEHiM npm-
BeleHHHXDb olperbieniii BomHCKO# JINCHMINMHE MOKETD
OuTh 00BAcHeHa TEMB, uTO 3akoHOAaTexu n m3cabroBarern
BOGHHATO NPABA OCTAHABINBAIM CBOE BHAMAaHie Ha KaKOMb
1u6o OXBOMB H3D JIEMEHTOBb AMCUMIIMHAPHEIXD OTHOMIE-
uifl, ynyckha ms® BEZA MIM He NpHAABAaA BHAUEHIA ApY-
rEMB, XO0Td R XBHCTBHTEIBHO BTOPOCTENEHHHMb, HO BCE Ke
6e3yCIOBHO HEOOXOJMMHMD JId KBIOCTHOCTH MNOHATIA.
Ilpm3nakn 3aKOHHOCTH, NOBMHOBEHid, OTHOMEHIHl HAYANBHN-
KOBD M NOXUNHEHHHXD, HECOMHEHHO, BXOJAATH COCTABHEIMII
3JeMEeHTaMil BB CYIIECTBO BOMHCKOH JAMCHMNINHH, HO OHH,
Kakb 310 OHJIO yKa3aHo BB OOIMXD uepraxb, He Hcuep-
IHBAalOTh BONPOCA, He JAOTDH NoxHaro nomATid. OxHo-
CTOPOHHAA jKe Wiesd, HO0JI0KEHHAad B OCHOBaHie Kakoro am6o

) CpaH. A. Opreab — nprMbyamie ¥b ,Y4eHilo o BoemHOMD GHTB®
JI. Ulreftna. cTp. 459. Ne 47.
?) JducugmiigHa onmpaercd He Ha IPOH3BOND HIH CHIY, a TOJBKO Ha
BaROH'b Toapko 3aKOHD aeThb CHIYy HavalbHAKY H gbiaerh HOBHEOBeHie
JOCTONHBIMB. BEB 3aKkoHa HBTH ANCUAINIEEBL, TaKb Kakb THIy He A0CTaeTh
pymn“.--E. Huebert, Du role de I'armée p. 199.
3) BoeH.-yroa. mpaBo, cTp. 41.
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mscabaoBanid, Hen3GbkHO NMpUBeReTH KB OJHOCTOPOHHUMD,
a He pbrko m Kb HeBEPHHMB, BHBOJAMD.

JMcnunIMHEADHESA OTHONIEHIS 10 CYMEeeTBY M COXep-
AKAaHiI0 CBOEMY He 3aKIOUAlTh Bb ce6b kakmxp iuGo or-
BICUEHHHX'h, YMO3DATEIHHHXD HAUATH, ABABIIAXCA Pe3yib-
TATOMB JOTAYECKAXD MNOCTpOeHiii. BomHCKas JucummamHa
ecth He Gorbe kawp oOmiil BHBOABL HRB PEAABHHXB YCIO-
Bifi m TpeGoBanifi BofickoBoif mm3Em BooGme u Goesoii
Bb uacrtHoctda. Torpko m3yuenie GuTa Boficka m THEX® mh-
zeff, BO UMA KOTOPHX'B OHO CYIIECTBYeTH, MOMKeTH JaTh
HaMb MaTepialb AId YCTAHOBIEHiA NOHATIA BOWHCKOH 1m-
cummimAR. 3agaua xacroamefi paGoTH M esd OCHOBHAA TeMa
BHHYKJAIOTH OTPAHAUNTHCA BHACHEHiIeM® NOHATIA XuCUM-
INEHE TOJIBKO B0UNCKOW, HE Kacasdch NWCUUMIAHD APYIHAXD
¢opMs 00IeHia—ceMbH, LIKOJH, NEPKBA M. T. X.

- loerurmiif wapbeTHAro Bospacra rpaxiaFMEG, Bb CHIY
yceranoBIeHHOH 3akoHOMDB o0a3anHocTH, obmefi x1a Behxb
HIH Jis OTPAHWUEHHATO KPyra HOXZAHHHXD,—IPU3HBAETCA
BB paAAH Boficka. OHP NPUHYKIEHD OCTABATH CBOH XOMS,
ceMpl0, HephAKO OPEKPATUTH CBOM MOCTOAHHHSA 3AHATIA H
IOpBaTh, X0TA OH BpEMEeHHO, YCTAHOBUBINiACA OTHOINEHif.
CraBp COIIATOMB, OHB, CHIOH OGCTOATEIBCTBD W HpPEeXb-
ABIAEMHXDs eMy Tpe0oBaHifi, BHHYAIEHB OTKA3aThCA OTB
MHOTHXL CBOHXD NPUBHUEKDL N YX00CTBD KHU3HA; cBOGOAA
xbiicrsiit ero crhbcrena m xmsHP BABHHYTA BB TOYHO OIpe-
IbIeHHHA paMKH, paBHO 06A3aTelbHHA X194 BehEXB, Hesa-
BHCHMO OTh MXB KelaHill, BKycOoRL, pa3BuTia m obpasosa-
gia. Cp nmepBHXD XAefi cayxOH cOIZaTH BCTYNAETH BB
CYpOBYI0 MIKOXy Boenmaro xbia, rxb Bce Axa Hero HOBO,
MHOTOE HEmOHATHO; TXb opraEmaMy mpAXOAUTCA IIPHCIO-
co0aAThCHA, NHOTAA NYyTeMb (U3NUECKMXD CTpajaHiil, Kb HO-
BHMB ($OopMaMb TPYAA, a HPABCTBEHHOMY CYMIECTBY, BB
Goxpurefi  Mau MeRpIIE# CTENEHH, NPOHMKATHCA UYKEMI
JKeraHiaMu, NOKopAThea uysmkofl Borb. Coxxars xoxKeHB
HE3aBHCHMO OTH CBOEro JXYIIEBHArO COCTOfAHiA HAUPATATH
cBoe BHEManie, OHTH GOAPHMB IYXOMB, CAEDPKAHHHMB BB
MposABIeHIM CBOMXB UYBCTBB; TepnbinBo mepeHocHTH Jumie -
Hig. mAOrga Ges3MmOJe3HHA, — CTPAJAHIA, UACTO IKECTOKif;
NPAHCCHTH CBO{ TPYAB, CHOCOGHOCTH, CBOKO JMUHOCTH BB
KePTBY YYHAJIHMD €My HATepecaMb M, HAKOHeI'b, JOJKeHB
ymETe BO BeAKili MOMEHTH, ¢b XOJONHHMT PR3CYETOMB, Cb

2
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HOXB30K0 JIA ADPYPWXB, OTKaszaThcd OTH 3eMHOH KN3HM.
Tamessii nyrs, Bunymiessoers uim Zo06poBOIFHOCTH MC-
IIOXHEeHiA 9THXD CIOKHHXBH M TPYAHHXH o0A3aHHOCTEH He
BHOCHTD pABIHUid BB caMoe CymecTBO MXbL. Ecim He ca-
MOOTpeueHie, TO CaMONOKepPTBOBAHieE — BOTH OCHOBHOE,
npexbABiIsgeMoe Kb coxjary TpeGosamie ).

JbiicTia uenosbra paspbigioTed Ha co3HATEIBRHHA H
Gesco3HATEIbHH A, MPOM3BOILHEA N HemponsBoabHEA. Haks
nepBHdA, Takb W BTOpHA mMb0TH cBoeil mpmunmsoi T pas-
IpaskeHid HEPBHHXD IEHTPOBH, KOTOPHA BH CBOeMb KOHEU-
HOMB pe3yipTarh BH3HBalOTH ABMkeHie. J[Buxenie, Hemo-
CpeICTBEHHO BHIBBAHHOE pasipa:keHieMb, BEE yuacria ka-
KNXB Iu00 3ajep:KUBAOMNXD OpejcTaBleHili, BBH YACTHO-
cTH mpejcrapieniii o whim, noxyuaers xapakreph pediek-
TOPHATO JIBIKeHiA, coBepmaeMaro 0e3m yuacTid CO3HaHIA.
Kaxks mpoTMBOMOIOKHOCTE dTOMY pPOAY JABHKeHifi Ha6xo-
JaeTcA TPyHia APYLUXH, IPA COBEPHIEHIM KOTOPHXH HHBOE
CYIIECTBO CO3HAETH caMoe JABW:keHie m mmbers npexera-
BleHie 0 wbim ero. BuyTrpeAdee UyBCTBO (Kak®h pesyAbTaTh
NpeAlIecTBOBABMIAXD KASHEHHHXD ONHTOBB), BO30YKACHROE
npejcraBienieMs o whim, CIyAKATH MOTUBOMB, ABIKYIIeil
cmnoii BoxeBoro xbiicTBidg, ABIAIOmMArocd TAKAMB 00pasoMb
NPOAYKTOMB Co3HaTeIbHOHl camoxbarenrsHocTn. Jra mocrbi-
HiA, NOJYUBAACH 00IleMy 3aKOHY NPHUMHHOCTH, oupexks-
agercs BsamMoxbiicrBieMs oprammsMa m OKpy:Kawmed ero
cpexs. PasnooGpasmmia BhnedatnbHid, BoCHpUHEAMAaeMHA JH-
LOMB, BH3HBAaOTL Y HEro pAjxh ICHXHYECKUXD COCTOMA-
Hifl;, BCTynaommuxs Mexly c060l0 Kakb-0H BB 6opnly, 3a-
KAHUHBAOIIYIOCA NPH HOPMANBHOCTH BCBX'B HPOUMXE YCIO-
Bili (mpum oreyTeTBim nemxmueckmxs Gorbsneir BB Qopmb,
Hanpumbps, folie hésitante) mo6baoii Gorbe mETEHCHBHHXB
min GOJBIWMXB 10 umexy. IJra mnodbaa, BHpamaach B
JBH:KeHIN, 3HaMeHyeTh cedda BB jybifcTBin yeropbra. 3aBu-
cuMocTs 3THXH XBHcTBiil 0TH NoxyueHEHX® BrevaTabHii
CO3]a€Th BO3MOKHOCTH: I'yTeMBb KOMOHMHANIM HOCIbIANX,
nyrems u3MbRenia oxpyxaomeid uweropbka oGcTaHOBEH
Kakbs OB pykoBoauTh xbiicTBiAME ero, He BIisdA Hemocpen-
CTBEHHO HA ero JBHTaTeJbHHE NEeHTPH, T. €., He co3jaBad

) Les actions, la liberté, la vie du soldat ne lui appartiennent plus,
rosoparh ¢b yBiaedeniemb E. Hueber (Du role de I'armée dans 1 état* p. 204).
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73b HEro aBTOMATa, cnocofHArO Ha JABIKeHIA HuU3meR xa-
#e Karteropiu ubMe pedaekropEnd, a Inume pacmupas
WA CYKABaA KPYrb Bo3ABHCTBYHOmUXE Ha ero uyscrsa
CUIB M YKAa3nBag eMy HOBHA nbim. BomoxknoeTh Takoro
Bo3nbiicrBia we moxxe:xaTs comubmio. IloBTopHOe Biis-
gie Ha ueroBbka Toit mim Apyroff CmIH, KaK'b HNCTOYHHEA,
Bnevarrbuii, okasHBas OZHOPOXHOE pasjipamenie Ha mepH-
(depnueckia OKOHUAHIA HEPBOBH M HA IEHTpAILHHE JIBH-
raTelpHHe IEHTPH, HACTOIHKO HPHCHOCOGIAETH OPraHA3MD
Kb XbiicTBilo, ABIAIOIMEMYyCA PE3yIHTATOMB AAHHOH KOMOU-
HAUiE NCHXHYECKHXD COCTOAHii, uro omo, aro abiHctaie,
npoaBiAerca Bo BEBmHems Miph npm kpafine HHUTOXKHOMD
yuacrin cosmania. HamGoxbe azemenrapane npuMbpH TaKo-
ro poja ABWKeHI MH BUIUMB BB X0Xh0H B3POCIHXH NIO-
Iei, B> MexaHm3ME WIDH ONHTHATO MY3HKaHTa. JTO CO-
crosnie uexroBbka m3BbeTHO nNOAL BHasBaHieMb IPHBHUY-
Haro, a nxbiicTBiA, coBepmIaeMHsA BB TAKOMB COCTOAHIH,
PA3CMATPHBAKTCA KAKH pPE3YITATD HABHKA, IPHBHUKM.
N B® stuxs pbifeTBiax®s HEBO3MOMXHO OTpMHATH YuacTie
CO3HAHifA, XOTH OHO 0e3yCIOBHO 3aHEMAETHs BTOPOCTEIEH-

Hoe Mbcero, onpexbiaa aume ofmee HanmpaBleHie M Xapak-
Teph ABHMKEHis, a He CIATAIIEXs ero 23JIEeMeHTOBb. BB
APYTEXH CIyYasxb, KOrZa HEJ0CTATOYHOCTH MPERIIecTBO-
BAaBIIAX'H ONHTOBH He C03]aja elle HABHKA Kb N3BBCTHHMB
XbficTBiaM® (b HpaBeTBeHHO TOUKM 3pBHIA--NOCTYNKAME),
Gbapmas UYyTKOCTH Kb BOCHpiATiio XaHHAro BiedatabHid
n Gbrpmas oTCHoJA Jerkocts (Menbpman Gopsla ncmxmue-
CKHX'b cocToARifl) coBepmenia mapbermaro xbiicTBin, Mo

AeTh OHTh JROCTATHYTA NyTeMDb HANPABIEHiA CO3HAHIA HA
AaHHEHE 00bEKTh, NyTeMb caMOABATEIbHO BHBBAHHATO VLN
MCKYCCTBEHHO CO3JAHHATO BHAMAHIA Kb OKHIAEMHMD,
OyAymmuMT ABIEHIAM.

PesioMupysa Bee TOIBKO UTO H3JX0KEHHOE, MOKHO CKa-
3aTh, uTO ABATEIHHOCTH UeNOBBKA eCTh Pe3yIhTATH B3ANMO-
abiic1Bia opraEmsMa m oOKpy:kaomeil cpexn; Bb AbATENs-
HOCTHh NPOU3BOIGHYI0O NPMBXOJHT'H YuacTie CO3HAHIA, KOTO-
poe, mpmcoeiuHAACH KB KOMOMHALIAM® NCUXNYECKAXD CO-
cToAHiif, ABABmUXCA pE3YILTATOMb HENOCPeJCTBEHAHX'D
BuievaTrbuifi, BosxbiicTByeTh HA cuIy MOTHBOBB, ociabisas
3HaueHie THXb. KOTOPHE CTABATDH NPEIATCTBIA Kb JOCTH-
K-HIIO jKeiaeMaro, M JaeTh BB OKOHUATEIBHOM'H Pe3ylb-

2%
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rard pburenie, ymucers. Beck 3TOTH npomeecs B3amMHATO
BrisHiA BueuaTabHill n co3HAHIA MH HAa3HBAaeMb BOJIEBHIMB, &
CI0COGHOCTS KB COBHATEIBHON caMoxbaTelsHOCTH —BOIEH®).
CoBoKymHOCTE e TOH HMCKyCCTBEHHO CO3JIAHHOH OKpY:Ka-
jomeit uearoBbka oGcranoBkm, Toif koMOmHanminm BosxbiicTBY-
. OIMAXH HA HEr0 CHIB, KOTOPad MOMKeTH YCTPAHUTH JXO-
CTYN's OXHMXG Bneuarrbmiii m cosjare Bneuarrbmid, a cab-
XOBaTeIbHO, U MOTHBH HOBHeE, i NPH3HAI0 BOCIUTAHIEMH B'H
ITAPOKOME cMHCIb ciaoa ?).

/HusHeHHHI ONHTH JOKAa3HBAaETH HAMB HA KAaKIOMB
mary, 9To 9exoBbKs, Bupocmiii BB ompexnbiernoii cpexs,
ycBamBaeTs W3BBCTHHA HAKIOHHOCTH M HPDABCTBEHHHE IPHH-
nuos, npioOpbraers cnoco6HOCTHM BB 3aBHCEMOCTH OTH
TEXD eCTeCTBeRHHXh WIM HCKYCCTBeHHHX'h KM3HEHHHXB
yeuxoBiif, cpeiu KOTOPHX® HpOXOIWIA.ero ;KW3Hb, Bocnm-
ragie abreii BHpakaerca BB BosxbiicTBim Ha mMXb mMO3HA-
BaTeILHYI0 CHOCOGHOCTH THBXB WIn Jpyrax® BreuaTrbHif,
KOTOpHA, NOBTOPAACH MHOIOKPATHO, oupexbisiors, XoTd OH
Io unspbernoil cremeHm, cosHATENBbHYI0 caMoxbATETbHOCTH
Xxbrefi, mxt Bomo. Bw mepmmunoii ¢popmb Ha oGpasoBauie
MOTHBOBD (Kakb npejcraBienii o nbim) oaroii camoxbsa-
TeILHOCTH MOTyTh BIiATh phmenia xpyruxs monefi, T. e.
yymasa Boad. Bosxbficrsie sr0fi mocabamefi, upn mhroro-
PHXB YCIOBIAXB, pPACHPOCTpaHAeTCA Jaleko 3a mpexbist
Abrekoit m BooGme mepBmuHOfi XyXOBHOH KH3HM W BHpA-
saerca Bb HojunHeHin cBomx’® pbmenifi, cBoeil Boxm, aBTO-
purery ApYruxb, T. €. Bb NPHHATIM BB UHCIO MOTHBOBB
xbarerpHocTn pbmenii THX® JMIB, KOTOPHA DO CBOAMD
KauecTsaMb ¢b 0¢000il cmioii BIiAI0TH HA MO3HABATCIBHYIO
CIIOCOOHOCTS.

Opeoxs ciaBH, OKpykaomiii JaHHOe JIHIO, €ro BHJAA-
IOIlifACA YMCTBEHHH:A, a WHOIAAa (usnueckia cmocobHoCTH,
BHCOKOE M [0UeTHOe MOoIOkcHie BB oOmiecTBB, coszanHoe
€T0 3ACIYTaAMH M MHIMABHAYAJIbHHIMH KAUeCTBAMH BB CBA3I

1) CpaBH. — npocpeccopb A. K. Bynbdeprs, Jekuin mo obm. 4. yrod.
npasa ctp. 111—114.

2) [Mocodiamn _npH paspaloTKB H3I0XEeHHHIXD BHIBOAOBD CIYXHAIH:
1) ,04epkn NCEXOMOTiH OcEOBamAHON Ha ombiTh“ I Ted;1mETa, BL 9ACTHOCTH TJI.
VII, crp. 333—371 ,nemxodoria Boam“; 2) ,OcHoBamiA ncmxogoria* I'. Cmen-
cepa, Bb uacrHoctm ra. IX, crtp. 303—309 ,2Boaq“, 3) ,dusiosormyeckan
nenxoaorig“—JI-pa T. liurena, Bp wacTHoctH 14 Jekuis, crp. 182~ 186.
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c¢h 3acayraMd Hu cIaBofi ero npexkoBs, GiarocioBeHie
1epKBH, ochHAWIEEe riaBy BepXOBHArO. BOAKJIA, — BOTH TH
¢dakTope, kKoTopHe JxbicTBYIOTH HAa CO3HAHIE M BOJI JIO-
Jefi M BH3HBATD BH HAXH UYBCTBA W NpeiCTABIEHifA 06:-
3aTeIBHOCTH AaBTOPUTETHHXH BexbHiil. B® sasmcmmoctn
OTh YCIOBIfi HH3HH, CKIaja yMa, cTenenu o6pasoBaHig u
APYTEX> OPHYHHB 3TO UYBCTBO 00#3aTeIBHOCTH MOKETD
OHTH pasBuTo BB Goapmeli mim MensmIeil cremeHu, a MHOTXA
MOKETh Jae OTCYTCTBOBATH, ecId COOTBBTCTBYylOmiA 3TO-
My UuyBeTBY BleuaTrbHia He Joeruraim cosHamia. 3xben
OTKpHBaeTca HOBag 00I1acTh XId BOCHHTATeIhHONH AbATENH-
HOCTH, XA CO3JaHiA HEOOXOOWMHXG BHeYaTISHiE i paseuria
pasyMHoii, ocBbmeHHoii cosnamieMb, mokopHOCTH BOXb
IpPYIUXb. :

JMarbe, M 3HaeMb, u9TO ueloBBKDB, RUBA BB 0O0IIe-
ctBb ceGb moAOOHHXH, HE MOKETH DPYKOBOACTBOBATHCA BB
cBOMXH JXBHCTBIAXD MCKIOUATEILHO JIMYHEIMH REIAHIAMH,
onpexbaars cBow xbATeIPHUCTP MHIMBHAYAIBHOH Boxeii.
Ero nbin m warepecs Hem30h:kHO CTATKABAIOTCA Ch HHTe-
pecaMm JApYruxb M BO3HHKAeTH HEOOXOZUMOCTb HE TOJIBKO
paesparuuenis WHTEPECOBD, HO U Oipanuuenii CBOUXB Ke-
zaniii. HopMH npaBa BHIOJHATE IEPBYI0 3ajauy, IpPHH-
IANH HPaBCTBEHHOCTH —BTOpYI0. UenoBbks He poxjyaercd
Ch I[pEICTABIEHIAMH IPABA, OHM YCBAMBAIOTCA MM H3b
ONIHTA KH3HYW; HPABCTBeHHHE NPHHIMIIE TAKKE . BHpadaTH-
BRIOTCA CONPHKUCHOBEHieMB ¢b IOJAbMH, BOCIMTAHIEMD Bb
MAPOKOMB CMHCIB, T. €. HC TOIbKO HMKYCCTBEHHHMB, HO
H eCTeCTBEeHHHMD

Bocnurareisnaa xbsreibBocTs 00mecTBa Mim OTABAL-
HHXB JHI'G He C031aeTh HpABCTBeHHHI Miph ueroBbka,
a JIMmb BrigeTs Ha Th BpomkAeHHHs cnocobHOCTH, HA MOouBH
KOTODHXD YCBamBalTCA npeicraBieHia o Ao6pk m 31k,
0 JZOIKHOMD M HEJOIKHOMD. 3ajaua o0miecTBa 3aKIOUAETCs
Bb YKasaHin HpaBCTBeHHHXD wbieii, jocTu:keHie KOTOPHXB
npusHAeTcAd KelaTeIbHHMB, B ThXb myreif, KoTopHe Be-
IYyTh Kb OTHMD IBIAMB, a Takke BB CO3JaHIM YCHOBIiii,
61aronpiaTcTBYOIIMXs BO3HHKHOBEHII0 UYYBCTBA XOIAKHATO.
YyscTBo poira moxb BiisgHieMB pasyMa ofpaTuTcd Bb IpeX-
cTaBI€Hie O HPABCTBEHHHXH 00A3aHHOCTAXB. BB 3TOME
cMHCIE HPABCTBEHROCTH, KAKh COBOKYIHOCTH IIpeiCTaBie-
Hiff 0 XOIKHOMB, €CTh HPOAYRTH BOCIHTAHIA,
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Bosspamascs or1es 3THXB 0o0mEXB cooOpameHiii Kb
Bompocy o cayx0b coazara BB Bofickb, MH MoxkeMB CKa-
3aTh, UTO 3Ta CIyxk0a TpeOyers OTH HEr0 CaAMOIOAKEpPTBO-
BaHia BB ¢opmb pasymBaro, cosHATEIbHATO NOJUMHEHisd
cpoeif Boxnm Boxb apyrmxs. Boiicko umbers cBom cnemiaxn-
Aeg sagaum m b Tpamparmes BB XoMamHeMB OHTY
coBepmeHHO UYkKAH 3THXD nbieil. Opno wsmbrenie BaBmI-
HAXG YCIOBii Am3HM M 000I0YKM HE MOKETH BH3BATH BB
HeMb CTpeMIeHia kb HOBHMB Ibaams. HeoGxoaumo ocoboe
Bo3abiicTBie Ha ero cosmamie, XIA TOro uTOOH OHB, HE
TOIBKO YCBOMIB TH 3ajgaum, Kb paspbmeHilo KOTOpHXB
€r0 UPH3HBAETH BIACTH, HO W CIWICA Cb HAMH, NPHN3HATH
NXh KaKb OH CBOMMW, AWUHHIMH. TOJBKO IPH BTOMB YCIOBiK
ero abarersHocTh M3 obxacTm peduaekTopHoii, Gorbe Toro
—AaBTOMATHUHO/, TepeiifeTs Bb CO3HATENbHYI0, T. €. OyJXeTh
pykoBoxuMa pasymuoii Boxeii'). Ho npexcrasienie o mbam
€CTh JUIIB OAHO N3B YcIoBili Takoil cosnarerpHoli camoxba-
TeapHOCTH. Jlpyroe HeoGxoamMoe yciaoBie, Ais BHIOIHEHis
abiicTsia, 1bap KoToparo yxaswBaeTcd WHHMD JINIOMB, 3a-
KIIOUaeTcs Bb eXmHCTBBE MoTHMBauim, BB UPWHATIA mKeia-
Hifi, B» oOmeMs cMECIE—BOIM, APYrOr0 Bb UMCIO MOTH-
BOBB cBoeii amunoit pbarerrHocrn. MuoroTmHcAuHas apMig
He Moria OH BHIOIHHTH caMoii diIeMeHTapHOIf 3ajzaum. ec-
am-0H cocTaBIANlie ee YMHH, IpH MOIHOMD eAMHCTBE
nban mx1 xbiiersiil, pyxoBogmanes, kamauii, cBoeil amuHof,
nHxuBAAYaxbpHOH Boxelt. JbiicTBia mxe HensObxuo OnIN-OH
PA3pO3HEHH, MHOTifA yemiIid nponajaim- 05 0e3b IOIB3H I
mepbako caymmm-6u mombxofi xpyrs apyry. Boficko ects
eJluHeHie BB TOMbB cMHCIB, uTo Boxm BCBXB ero uIeHOBH
o0beamHAOTCA BB BOIL  BepxoBHaro BOKJAA, Bb Heli Haxo-
JATH DIEMeHTH cBoefl cosmareipHofi camoxbaTersrocTn ®).

1) JJIncuuniansa, cOKpymamoumas JHYHYI0 BOJIO, HE eCcTb JHCUMILINHA,
n00 mocabiEdsa He YTO HHOE, KaKL J0GPOBOJbHOE H CO3HATEJbHOE OTpeyeHie
OTDH JHYHOM BOJH. A /1 TOrO, 4TOOBI OTKAa3aTbed OTH BOJH, HAJ0, Ipeik1e
Bcero, 4ro0bl OHA cyIdecTBOBaJa* (m3b ,Comaarckoi namarkn“ M. JIparomm-
poBa, AJ8 o¢muepoBb, crp. 6—MmubEie Spurepnora loamsa Ca’abBaTOpD,
BbICKa3aHHOe BL ,BbHCKOH Gecbab“).

%) 3acayxmnBaloTh BHHMaHIA cabaylomia noxoxenia ABerpifickaro
Dienst-Reglement, § 5, m. 21 n 22: Die Bestimmung des Heeres, welche viele
Tausende zu einem gemeinsamen und erhabenen Zwecke verbindet, erfor-
dert Gemeingeist und Einigkeit sowohl in den einzelnen organischen Korpern,
als in der Gesammtheit der bewaffneten Macht.

Der Gemeingeist wurzelt in dem Gefiihle der Zusammengehorigkeit und
in der Erkenntniss der Nothwendigkeit, das personliche Interesse dem Wohle
des Ganzen zu unterordnen®,
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Burie Bojficka MBICIEMO TOIBKO npuU CO3HAMEALHOMS
NOOUUHENIU KAHCOVLME BOUHOMS C80€l B0AU~—B0AT> BEPLOBHA-
20 60%cO0A. ITO nojunHeHie He mMBeTs Huuero o6maro co
crbnEMB, Hepascy:RAAONNMD HOBAHOBeHieMB. Boxbe Toro
—oO0HO pasymberr He NOBHHOBeHie TOIBKO, BB ThecHOMB
cuuerb, a Beh Buxm nbsareasnoerm, Bchk ¢opmu mposasie-
Hif awunod camoomamessnocmu. ExmactBo mbiv. eimHCTBO
MOTUBOBS M €IWHCTBO CPEICTBDH — O0OpaTATH THCEAUM JIO-
Iefi BH eIMHATO T'MTAHTA.

Ho rakoe noxunuenie Boam, caMo 1o cedh, kawp GakTs,
He paspbmaers eme Bompoca BB MOIHOME ero o0bemb.
He tpebyers 0COGHXD J0KA3aTEILCTBH TO II0IOKEHie,
BHCKa3aHHOE YKe¢ BHIIE, UYTO ABIeHia BHBHIHATO Mipa,
KaKb pesyIpTaTh ueroBbueckodl pbareirbHOCTH, TOIBKO TO-
I'Ia YTPAuMBAlOTH XapaKkTepdh CIYYAlHHXDL H HOIXYJA0Th
cBoficTBO 3aKOHOMBDHHXB (,3aKOHB“— He BB cMucrb npa-
BOfi HOPMH, a kakb BHpamenie AbficTBETelbHO cymecTBY-
omaro oxxooGpasia sapieniii) '), xoraa uspbersa koMOMHa-
nif CHIb HX's NPOA3BOAALIAXH W ueloBBKDb pacHoiaraeTs
BO3MOKHOCTBI0 CO3JAATh JAHHYIO He00XO0JuMYI0 KoMOHHAIIO.
To nopunnesie Boim, 0 KOTOPOM's GHJIO TOJIBKO UTO CKa-
3aH0, HOBTOPAACH MHOTOKPATHO, He 00e31eunTh OHTiA BOHCKT
20 TEXB mop®, MOKa 0HO, 5TO HOXUMHEHie, OyAeTs ABICHieM'D
CIYyYaliHEIMD, T. €. HOKa He OYyAeTb co31aHa Heo0X0AMMAA KOM -
OmHAIid IICAXMUECRUXD CHI'b, CHOCOOHHXH BH3BaTh M3BheT-
‘Hoe nbiicrBie Bcerga u HeusGhxmo. Cosgamia uenosbka
HECOBEDINEHHH: fABIeHifA, KOTOPHA OHb HaMbpeHD BH3BATh,
MOT'YTH MHOTAA He mocrbjaoBaTh, HE NOTOMY, UYTO CO3JaH-
Hag MMB KoMOupamis cmrbs omn0OuHA, a JMMb [OTOMY,
9T0 BB JAHHOMB OTABIGHOMD cayuas npHB3OMIO HOBOE
yesosie emy Hemspbernoe mim Heycerpanumoe. Ho noxobnoe
HCKIIOUeHie He ocrafiserp, OJHAKO, CUIAK oOuUaro upa-
BHMIAa. Bb ueMb ke JOMKHA BAKIOUATHCH KOMOMHAINS CHXD,
00e3MeunBaOIIAA HACTYUJIEHie ABIEHid, Bb JAHHOMB CIY-
yab— noxunuenisa Boan?

Jxa pbmenis srToro Bompoca BosbMeMb lUPEMEDD
n3b Mipa ¢nauueckaro. Ueropbky c¢BoificTBeHHO CIMWIUATH
BBYKH: €CIH, OIHAKO, MEXKIY MCTOUHHKOMB B3BYKa U Op-
TaHUMB CIyXa OKAMKeTCd HelpoHMIaeMasa lperpaja, ToO

) KopkyHnosbn, ,Jlekuin mo obigelt Teopim npasa“ 1898 r. crp. 59.
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Bieyatrbuie BocnpumAATO He OYyAeTh; ecId ke paspy-
HleHh OpraHd C¢IyXa, TO H NpH OTCYTCTBIM mperpa-
X HOXYYATCA TOTH Ke OTPMIATEIbHHI pesyipTars. B
nepBoMb cryuab MH cKamkeMb, UTO UeIOBBKH He CIHIMANbD,
X0t BoOOWE MOI'b, OGHIB CNOCOGEHH CIHIMATH, BO BTOPOM®D
crygab—ara cnocodnocTh orcyrerBoBala. Halmoxaa Mmo-
AKECTBO JIOJei, MH, He BHagasd BB JOIMUECKYI0 OIIAJKY,
MOMKEeMD CKa3aTh—IIJA CUOCOOHH CJAHIIATh. JTA MEICID
Oyzers MMBTE TOTH CMHCIB, UTO IO O0IEMY IPABHIY KO-
Jefanie BO3lyXa BH3HBaeTh BB opranb ciyxa wussberHoe
pasipakeHie, Aaomiee Bb CBOeMh KOHEUHOMDB pesyiasTarh
pneuarabuie sByka. JpyruMm ciroBamu —JIS BOCOPHHATIA
pneuarabuiif, kake 114 ABIeHia He cryuaiiHaro, a mocToAH-
HAr0 M Beerja MpeinoiaraeMaro, HeoO0XoXmMa crocoGHocmd
Kb 3TOMy Bocmpiarib. Bb cpepb aBieniit dusioxormue-
CKHX'P H HCHXOJIOTAUECKMX'H MHOria cmocobHocTH mMBIOTH
OPONCXO:KJeHie ecTeCTBEHHOR, He RAXO0dIleecs B 3aBACAMO-
crn orp xbifcrsil wexopbka. Jpyria ke, He Oyayum Bpo-
AIEHAHMH, TpeOyloTh JId CBOEro BOZHWKHOBEHIA yudacTia
geroBbka. A Taks Kake MH He mMBeMb HHKAKHXD JOKa-
3aTeIbCTBh TOMY, UTO 1IOAAMB CBOHCTBEHHO MOXYHHATH
CBOI0 BOXI BOXb Apyraxs, TO BB THXDb ciyyuadaxhb, Korxa
3TO mojumHeHie Abiraercs HEoOXOXUMHMD NI JOCTHKEHid
m3beraRxb 1hieil, mckycerBeHHoe cosjanie cooTBbTCTBY-
‘omefi enocobGrocta abraercs Ttakke Hem30bmHRMDL. Jaa
TOr0. 4TOOK HOAUMHEHie BOIM BOMHA — BOIE BepXoBHAro
BOXKAA MOrio GH CHTH fABIEHieMD BCerja NPeANoJaraeMeMDb
H, BB nperbiaxs BO3MOKHOCTH, —IOCTOAHHKMD, HE00X0XAMO
CO3JaTh cnocobrocms Kb TAKOMY nopunHedio. Mmu-xe »Bm-
Abau Bemre, uro cpexcrBoMb BosybiicTBia Ha Qmsmueckoe
W HDPABCTBEHHOE CYIIECTBO ueIoBBKA CIYKHTH BOCHHUTaHie,
IyTeMb KOTOpAro OPraHEsMb IPHCHOCO{IdeTC] Kb OKpY-
- KAOIAME YCIOBIAMD H, HOABEPrasdch IOBTOPHOMY BIiAHIIO
onpexrbiresnsixs sapambe BubmHEEXD cnrb, npioGphraers
Coco6HOCTs KB W3BBCTHHMD JBHKEHIAMDb BHYTDEHHHMDb—
neuxnueckuMs uiM subnanMb—@nsnuecknms. Oxmofl m3b
3a0u«us 3TOT0 BOCHHTAHIA JAONKHO OHTH paseumie 4yecmea
doaa;- OJHUMD 3B CPEOCNEs -~ ABMOPUMEMHOCTd, BH3HBAIO-
mas 4YyBCTBO YBAaKeHifd, auua 60Cnumsi6aroujai0; OXHHMD
U3'b PE3YABMAMOBs-— C030aHIE HPABCMEEHNHVITS HABKIKIES, NP~
8bLUeKs.
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YyBeTBO J0ara M BHTEKAOIlee OTCIJA CO3HAHie HpaB-
CTBEHHHXB 00s3aHHOCTEl ecTh TO OAYXOTBOpAKIIEe HA-
yalo0 BOCHNHTAHIA, KOoTOpoe pPB3KO OTINUAETH €ro OTh
«MYIITPOBKH >, XPECCHPOBKH.

Jaa Grria Boiicka Heo0XoxnMa CII0COOHOCTH KAKAATO
BOGHHOCIY:KAMaro CO3HATENHHO NOXUMHHATH CBOK BOXI0 —-
Boxb BepXOBHAT'O BOMKIA;, CPEICTBOMD Jid CO3AAaHiA HIA
pasBuTi# 3Toif CIMOCOOHOCTH CIYKHATH BOMHCKOE BOCIHTAHIe.
Bouncroe eocnumanie, passusarouee 65 BOEHNOCAYHCAUEMT:
CROCOOHACINL COBHAMEABHO U 60 UMA HPABCMEENHOU 06A3AM-
HOCMU MOOUUHAMD CB0I0 VLI — 80N BEPLTOBHAL) B0HCOR, CTH
OCHOBHOE YycioBie OHTiA Boiicka, ecms 6ounckan Jucyu-
nauna ). : : ,

Takoe onpexbienie AMCHUMINIMHH HAXOXUTH ceGh omopy
Bb TDAMMATHUECKOMD 3HAUeHim aroro crosa. Discere sma-
unrs yunth, discipulus, disciple—yuennks. Ilo onpexbie-.
Hil0 ¢paHmysckofi axajemin, «discipline» paBHO3HAUyIIE
instruction, éducation, régle de conduite, commune & tous.
ceux qui font partie d’un corps; «discipliner» coorBbT-
crByers— former, habituer, assujettir 4 des régles convenues?).
3arbMb, Bb 3aKoHOAATeIbCTBAX'h aBerpifickoms u msefinap-
CKOM'> MH HaXOJAWMb €CIH He TOKJIECTBEHHHS, TO CXOJHHHA
mo wmucam onpenbienia. Takp ascrpifickiii Dienst-Regle-
ment, NpoBOAA pasinuie MexAy NOHATIAME cyGopAamHamin
M JMCUMILIMHEH, onperbiseTs NepByl0 Kakb decTHoe (Jo-
croiioe, edle), nanpaBierHoe Kb 00weMy Giary, mogumee-
Hie coOcTBenHoff Boxm—-sakony u upuxasagniio (§ II, m. 62):
OCHOBAHieMB-Ke JNCUMILIMHE NPU3HAETH BOCHATAHiE COJ-:
Jara, NpUBOJAINIEe €ro Kb 0e3ycIOBHOMY NOBHHOBEHIO, Kb
X00pocoBbCTHOMY CO3HAHII0 X0Ira I Kb TOUHOMY MHCIIOJNHE--

) 3acayxmBaeTh Cepbe3Har0 BHMMaHif Mblcab (oTBbuakinasd mo cBO-
eMy CylecTBY M3.JI0MKEeHHBIMD coofpaieHisiMb), BblpakeHHas BDb HameMb Cs.
Boen. ITocr. 1859 r. B oTabab, He MbBoIeMb, HOBAIMMOMY, HHYero o01Iaro
cb BOuMHCKON amcummianmof. Ilpmroxkenie IX kb cr. 428, u. III, km. I, o3a-
raasilensoe ,llpaBuiia cOXpaHeHiss 3,10pOBbs COJJATh, HIH OIBITH BOEHHO-
MeHIIMHCKON 1oanuin“, colepxurd cr. 100, koTopas roBOpPHTDL: ,TailHa jJ0Be-
JleHid coJ1aTh A0 BO3MOKHOM CTENleHH COBEpUICHCTBA BT BOEHHOMD Ibiab...
3aKapyYaercd Bb HCKyccTBL ynpaBiaTh HXD Bodewo. YToOb NpPaBHIBHO ympa-
BJATL BOJeK C€O11aTh, He00X0J1HMO 3HATh TH HPYXKHHBI, KOUMH OHA IIPHBO-
JMTCS BB AblicTBie, HYM)HO 3HaTh HXD CIIOCOGHOCTH AYyileBHbIA H ThiecHbIs,
XapaKTepD, HY:XHO HMBTh IIOJHYI0 AXD KDL ceO0b A0BLpeHHOCTL.

?) Dictionnaire de I'Académie Frangaise, sixieme édition, 1835, t. pre-
mier, p. 558.
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g0 cxyx6n (§ 16, m. 99) ). IlIsefinapckiii Réglement de
service Bp § 10 roBopETB, UTO «AMCHWIIHHA JAaeTH COI-
JaTy cHIy NOXAaBATh HaNpAXKeHieMb BOIM BCh IMUHHA sKe-
IaHisg, YJXOBIETBOpEHie KOTOPHXs He COBMbBCTHO ¢B HHTE-
pecaMm Boficka».

I35 uyncia BOEHHAHXH aBTOPOBB, PAa3CMATPHBABIIHX'B
IaHEHE Boupoch, ¢panmysckiii nucaterr I. Ambert BB
¢BoeMb TpPyAb, osariasieHHOMB «Soldats, roBopmrs: ,,HETS,
BbposATHO, BO (QpaBNy3CKOMD H3HKB BHpaskeRid, HCTHHHHIL
CMHCID KOTOparo muckaxens Ooxbe, ubMb c¢MHCIB cioBa
«discipline». Ilo o6weMy MabHilO, jJECHMMIMHA €CTH CO-
OpaHie MOHACTHPCKAXH M BOMHCKUXH (PABHIB, ONHPAIO-
mAXCsA HA CTporia Hakasadid. Bw amcumnmanab Buaats cpen-
CTBO BIACTBOBATH, a He coBepleHcTBOBaThH* (crp. 627). Bo-
COATATEIbHOE 3HAUEHie BOMHCKOH AMCIMIINHE BHJIBHrAeTCs
aBTOPOMDB, KaKB OCHOBHOE. ,,Pour instituer la discipline,
il faut des disciples, & ces disciples il faut des maitres, a
ces maitres une doctrine’ (crp. 635). IlpuBoaa wmubmie
0XHOro (pAaHIY3CKAr0o Mapmiaia, KOTOPHil TroBOpUTB, UYTO
IBa, TPM IHOKOXBHIA XODOIMXD COIJATH eJBa JOCTATOU-
HH, YTO0H CO3JAaTh OXHOLO0 OTIMYHArO OpHIepa, ABTOPH
HOACHAETH, UTO BB OCHOBAHIM 3TOH MHCIW JEENTH ¢0006pa-
xenie He 0 HacrbjacrBenmoeTH, a o Bocumramim (cTp. 644).
bmmmafimefi whipo AHCHMUWIAHK ABTOPD HpPU3HAETH CAMO-
no;xepraoBanie: ,la discipline peut bien rappeler & ses dis-
ciples que son premier mot est sacrifice; sacrifice des vo-
lontés, sacrifice des intéréts, sacrifice des existences‘...
(eTp. 645).

T'erepaxs JparommpoBs onpexbigers BOWMHCKYIO JXHC-
NAIHHY KAKD ,,COBOKYHHOCTh BCHXH HPABCTBEHHHXB, YM-
CTBEHHHA'h M (M3HUYECKAX'> HABHKOBD, HY/KHHXB XIA TOrO,
uro0H odunmepn u coxiarsl Behxd creneHeif orpbuaim
CBOEMY HasHAUeHin“.

»Ho BB ThecHOMB cMHcrb, MoIyumBIIEMB LIPABO Ipak-
JAaHCTBA BB CO3HAHIM GoIpIMEHCTBA“, TrOBOPHTH jJarbe re-
Hepaxb JparoMuposs, ,l0AATIe INCOAIAAE OTHOCHTCA Npe-
MMYIIECTBEHHO Kb HPABCTBEHHHMb HABHKAMB—KD TOMY,

) Hbrotopoe paspmrie STHXD noJoxenii—y Weisl ,Das Heeres—Straf-
recht“, crp. 75—76, npambuanie.



uT0 B'b nocrbjHee BpeMs NPHMHATO HA3HBATH BOCHHTAHIEMB
odpunepa m coxxara“ ).

IIpodpeccops Kysemuns - HapaBaeBt BHCKAa3sHBaeTd
MHCIB, X0 HBKoOTOpO#l crememm Takxke oTBbuaomyo xamB-
HOMY BHIIe onpexbienilo jmenMmInAEH, HO He xbiaeTs
OKOHUATEIHHATO W3 Hed BHBOJA. IIpmsHaB®, uTO «BOfiCKO
JOI:KHO 001a1aTh CIOCOOHOCTHIO BocHpiaTiAa M ocyme-
crreHia onpexbieniii exmmoii Bomm», mpodeccopr Ky3s-
mMuRb - KapaBaesn rosopmTs BB crbayomeifi riapb: «me-
TOUHMKD €JWHOH BOIM BB BOiickh — BepXoBHHI ero
BOkXb. JabH mnjied exanmHOi BoIM MOrIa OCYUIECTBHATHCH,
BOHCKO JXOMKHO 00JaXaTh CIHOCOOHOCIBIO gocnmpiamin ed
npoasreniii — Bexrbniit BepxoBraro Boxkaa. Ho oxmoit cmo-
cofHOCTN BOCTpiATiA WeJ0€TATOUHO: HEOOXOJUMA emie CIo-
co0HOCTH NPOHMKHOBEHiA, He00X01nM0, UTOGH Bce Boiicko...
MOIX0 IPOFMKHYThCA BelrbHiAMH BepxoBHAro BOXIA> 7).
JAbficTBuTenbHo, He NOXIEKHTH COMHBHIIO, UYTO OXHOTO
BOCIIPiATIA HEXOCTATOUHO AJA Beskoil xbareirHOCTN BoOGLIE.
Bocupnuaroe sneuaribuie XoIkHO BHpasuThCA BB H3BheT-
HOIi axkTUBHOCTHM, BB xBHKeHim. CmnocoGHOCTs BocupiATia
Bexbuiii BepxzoBHAr0 BOEAA, He ouperbigers eme Ha-
npasienis ABATEIPHOCTH BOMHA; HO CIOCOOHOCTH MOXUH-
HeHin (AKTMBHOe IpoABIeHie BocmpiaTia) cBoeii Boxm -—
BO1b moBeamrend, XaeTh pPe3yJIbTATH oupen'lmenuue A mno-
JOKATEILHHE °).

II.

Boxa BepxoBmaro BokIA HaX0AMTH ce®b BHpamenie:
Bb OPHANYECKOMT 3aKoHB, 00HAPOLOBAHHOMB YCTAHOBJEH-
HHMb NOPAAKOMB, H BB NoBeXbHIN, ecin BIACTL 3aKOHOJAA-
TEIbHAA W KOMAHAHAA COCPEAOTOUEHH BB OJHOMH JuIh,
AIX e TOIbKO BB NOBerbHiAXB, OIPDAHHYEGHHHXB BB
CBOEMB MPABOBOMPH 3HAUEHiU THMP ke 3aKOHOMB, €cCIN Ta-
Koro o0mexunenia Biacta obre. Hems6b:xkHOCTH 3TOr0 1M0-

) ,14 abrp“ cOopHuMKD craTefl. ,/lmcumiiimna, cyGopIAMHANiA, YHAONO-
ymranie*, crp. 309.

3) BoeHHO-YIO0JIOBHOE I1IpaBO, 9acTb obwas, c1p. 12 n 31.

3) , ..BOJd.. TpeGyerTp 06GpabOTKH, He TOJIbLKO s TOTO, 4TOOLI CJIO-
MHTH HACCHBHYI H HPOTHBOABACTByHOIIYIH0 BO.I0, HO YTOOB BO30YIHThH IIOJO-
KHTeJbEYI0O M aKTHBHyW“,—,Coxjarckas namarka* M. [paromMmpoBa, IJas
OQHIEPOBT, CTP. 6, MbIcap dpurepuora CaanLBaTopP®.
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cabguAro yexois oueBmaHa, mo kpaiineli MBpbh mpm co-
BPEMEHHOM'> HaMbB CTPoS rOCYyAapCTBEHHOR JKH3HH, TAKD
Kakb NpUHOUNG sub arma leges tacent HeMEHCINME BB npa-
BoMbpHOMD rocygapcrsh, BBH KOTOpOMD BOfickO ecrs Jdmb
OJHO 3B €ro yupemjeHifi crymeOHAro, a He ABTOHOMHATO
xapakrepa.

3akondp obpam@aers CBOM NMpeNHACAHIA HIM KO BehMD
rpamiaHaMs 0e3b WCKIOUYeHiA, Bb TOMB wumcrs ¥ Kb
BOGHHOCIYRAIMMB, MIN JK€é Kb TOUHO onpexbieHHoMy
KPyTy Jul'b, BHABIAeMHXD n3b o0mel MaceH TIpamlans,
Bb OoxpmmHCTBS cayuaeBs, 10 NpH3HAKY npodecein,
koropoii onn ceba mocsarmau. Ho B® ToMb mim Apyrovs
cryuab BOJA BaKOHOJATENd JOCTHTATH HENOCPEICTBEHHO
co3Hagia Bebxe MOLIAHARXD.

Karks yxe OGbmo ckasaHo BHITE, 3AKOHD MOKETH
omperbInNTH MM OpraEWsaniio Bofcka, HO He oesyio ero
ciyx0y Ha Tearpt Boemnmx® xbficrsiif. dTm nocabiamia He
MOTyTh OHTH ompeabienn sapanbe BB cBOeMB HampaBae -
Him @ coxepxaniu. Bbe 6ol Boficko ympaBiserca He 3aKo-
HOMB, a noBerbHieMs.

Taknme 00pazoMb Kb BOEHHOCIY:KAmEMY 00pamieHH
npexuncania obmerpaxjaHCKaro 3aKOHA, SAKOHA CIIeMialb-
Haro, BOGHHAr0 M, HAKOHel'b, NoBerbHiA I'JIaBH rocyaap-
cTBa maM BepxoBHaro BoxJXA. He TpeGyerp ocoGaro aoka-
3aTeIbCTBA TO MOJOKeHie, UTO 3aKOHOJATEILCTBO KAaKb
o0uee, Takp M cHeHialbHOe HE MOKeTHh HpeaBuibTs u
paspbumres BebX® cayuaess, KoropHe Berpbrarca BB
AH3HA HAPOJAA H  COCTABIAIOIIUXL €ro TPyl JHLB.
Ono xaers Jmmb 06mIiA, PYKOBOAALNA LpeUHMCAHiA, HOpY-
yag oTABIBHEMD JunaMb, BHAbimBmuMca u3B obmed
MACCH CBOMMU CIIOCOOHOCTAMH, BHAHIEMb, B3ACIYTaMd M
HPABCTBEHHHM'B JOCTONHCTBOM'B,— PA3BHUTie Y¢TAHOBIGHHHXD
Haualre> ¥ paspbiieHie 4YacTHHXB CIyYaeBb, COTJACHO
o0uieMy CMHCIY X4aHHHXBD Npelmncadii m ykasaHHHMD irh-
IaMb. Buasmraercd, Bo mMaA 3aKOHA, Tpymna JANG IOBe-
1EBaOMUXB M OTH MMEHHM 3AKOHOJaTeld NPOBOJAAIMXBL €ro
BOII CpeJu TIPaKIaHDB, 0043HBAEMHXD TEMB e 3aKOHOMB
NpAHAMATh BerbHiA HTHXH YIOIHOMOUEHHHXTL BIACTHIO
JAUB BH UACIO MOTHBOBL cBoeil ybareisHoetn. Bb rpax-
JaHCKOMD OHTYy Takoe OTHOLIEHie JUI'B 110BeIBBAOIAXD H
00/3aHHHX'b NOBAHOBEHIEM'> BO3HHKAeTH IUMb Bb OTABIL-
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BHXB CIyyasxb TpeGopamia uspberRHX® ybiicrsiff BT moxs-
3y TOCYJapcTBA NIH UYACTHHX'B JNWH. BB MOCTOAHHHXB
e BOHCKaxT caMoe IOI0;keHie BOMHA, KOTOpHIi HE TOIRKO
MOZKeTh OHTH NPH3BAHD 60 6cAwit Momenms Kb NbHcTBiO
Opy:KieMb IpOTHBH BpATOBH IOCYAApCTBA, HO M HCMOI-
HieTh HENPepHBHHE paAXb HOATOTOBHTEIbHHX'H XBiicTBiil
(o0yuenie Texmukbh Boemmaro ybia) m Hecerb cryxkOy HO
OXpaHEHil0 HDOpAJKA BHYTPH TOCYJXApPCTBA, — 9TO MN0JO0-
AeHie BOEHHOCIYKAmAro c034aeTh HE00X0INMOCTH 110-
CTOAHHHX's OTHOmMEHiH NOBeIbBAINXD M HCHOJHAOIIAX'D
nosexrbris.

3arbmb, KpoMB TOXBPKO UTO YKA3aHHOHi NPHUNRH, BH-
sHBapmeif HmeoGxoamMocTs INpemopyueHia onpexbienHoit
rpyunt aunes  xbdersiii nmo ToakoBamilo m mpaMbHenio 3a-
KOHA M N0 BHIOJHEHIl0 BOOOmE BOIM BEPXOBHATO BOKIA,
AN3HEHHHA ONHTH, ONHTH BOEHHHX®H AbicTBiil, BHABHraeTH
ewe apyryio npuurny. ITopexbnia ognoro aama MoryTs OHTH
BOCIPHAHATH HENOCPEACTBEHHO He (e3rpaHmuBHMD YACIOMD
auns. Bepxommmit Bomas, BHEHE ciyuaers 0GHapojAoBaHiA
cBouxs mnoBerbmiii, He nMberr BO3MOKHOCTH IOCTABHTH
KamAaro mucnoisaTers Bb usBbeTHOCTH 0 cBoeil  Boxk.
Orcona Hem30bxkHOCTH CYIECTBOBaHIA pAAa IMIB, Iepe-
JAONUXD 3Ty BOJO onperbleHHHEMT TIPYHIAMB NOXBIACT-
HHXbB. .

"Taknub 00pa3omb, BH Boficks BO3HMKAETD €CTECTBEH-
Hoe pasxbienie BehbXD COCTABIAIMMXD €ro UYIeHOBH Ha
I8k rpymnH, 1o xapakTepy HX’b ABATEILHOCTH: OXHA, 0XBa-
THBAMAagd BCI0 Maccy BoOficka, -— JIAND, NOXYUHAIIIAXD
CBOI0 BOJI0O ROIB BepxoBHAro BOMAA, -— 60UHO63, APYrasd,
MeHpIlad, —-IAs NepeJalmiaxb 3Ty ROMO APYTHMB M Tpe-
OyiolEXs NoAUNHeHiA eil, — nauarsmurxoss. KHaxnoe uss
IMI'G, BXOAAIMXT BB cocTapb mocrbipuefi rpynns, mMoxers
- Tpe6oBaTh HMOXUMHEHid He cBoell amuBo# Boak, a TOIBKO
BOJE BepXOBHATO BOKAA, TaKh KAaKb KaKIHI HAUaIbHUKD
npe:xje Bcero 0043aHD NMOJUMHEHieMb BOMKII0: OHB BO-IEp-
BHX'6 BOMHB, # BO-BTOPHXD HaualbHUKD.') JInumas Boas

") 9T0Th> NPHEUMNDL BB IPpHMbHEHIA Kb B3HCKaBIAMDL, HaJaraeMHMDb
04 I[0,YHHEHHbIX'D, HAleNDL ce6b o9eHb cBoeoGpasHylo (OpMYJIHPOBKY Bb
»Essai sur I'application de la discipline“ de Stirneman (1772 r.), rab aBropn
TOHOPUTD: ,le général doit.... s’Oter de l'idée que c’est lui qui puni, et se
persuader & soi-méme et aux autres, qu'il ne fait qu'administrer les loix
militaires“ Chap. VIII, p. 118. (mabrie Mopnua CaKCOHCKAro)
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HAYAJILHAKA, pa3§'m'ﬁﬂ moxb 3r1ofi nocrbxmedi camMoxbaTels-
HOCTH, BH UMCIO MOTHBOBD KOTODPOfi #e 6z0dums BHIpameH-
Hasg BOJA BOMJSA, W KoTopad (caMoxbATelsHOCTH) BH3HBAeT-
ca, crbjoBaTenbHO, IlpejcTaBIeHiAMH 00h WHHXB IBIAXB,
Takad BOASA He MOMKelb COBINAZATH CB BOJEI0 BOKAA. A
pass coBmageria HbTH, TO HBTH N ejauHeHia, HBTH m
Boficka')

JnCuAINANPOBAHRHOCTD BOMHA, KAKD PE3YIHTATH BOMH-
CKaro BocmuTaHig, mMblomas ykasaHHyl Beme Ibib, Ha -
xoauTp ce6b BHpaskeHie B NOBHHOBeHIm BerbHiaMb Bep-
XOBHAr0 BOMKJA, BB YaCTHOCTU—IPEANACAHIAMD BOEHHATO
3aKOHA,’) I B IOBHHOBEHIN NPHKA3Y HAYAILHUKOBD, BHTE-
KaomeMy u3%b ThXxb e mnoBexbmill, Bb UACTHOCTHE—H3'b
npexnncanif BoeHRaro 3akoHa. Bmipamkasce KpaTko, eoums
06A3aH5 NOOUUNAML CB0I0 60AI0 60EHMOMY 3AKONY U 3AKOH-
nomy npurazansro. OrpaHHUMTENHHHN NPASHAKS 3aKOHA—-
»BOEHHHE“ Heo0XoimMDB BH JAaHHOMD cryual, Takbp Kakb
IIOBUHOBEHie 3aKOHY 00meMy He COCTaBIfeTdH clelialbHOl
BOWHCKOH, a sBIsgeTcs oOmerpamaaHckoii 0043aHHOCTHIO.
3aKkoHHOCTH e NpUKa3aHiii HAauaIbHAKA, HANPOTMBD, HE
XOIyCKaeTh MOJOGHArO OrpaHMYEHif, TAKB KAK'b NpPHKasawie,

") 3acayxnBaeTh BENMaHiA B3rI41L PHMJISHD HA 3HadeHmie IbfCTBIf,
COBEpIIEHHKX's IOMAMO INPHKa3a IOJKOBOAUA: ,IPOTHBD BOJH IOJKOBOALQ
6yZeTh HDpecTYHHO 0/1epkKaTh jaxe caMylo pbmuTeabHYl H0oObly HAlb He-
mpiareaeMn* II. 0. Bolposckifi. ,Boennoe mpaso Bb Poccin“ 1. 2 Bum 1,
crp. 183.

Ta-xke MuICab HaX0AuTh ce6b MbBero BL § 51 mpoekra ,YcraBa BOeH-
HO-TIOJIMLeNICKAro Mo cyXonyTHoMy BBIaoMcrBy“, 1bi10 [emapraMenra AyImTo-
piarckaro, 1 ora. 1 er. kb Ne 1, 1837—1860 r.

. OnHb aHOHHMEHBLIA ¢paniysckifi mucareap XVII B. Bb cBOeMD Tpy.ab,
o3ariaBleHHoMDb ,Dissertation sur la subordination“, roBopurn: ,cyGopanHa-
1if0 MOXHO OlpebJINTh KaKb IOBHHOBEHie, KOTOPHIMB 00s3aHB BCH I0,11aH-
HBEIe I'OCYy/apcTBa CBOMMT HAYaJbHHKaMb, YIOJHOMOYEHHBIMDL HCIOJHATH BO-
JI0 B NOBeXBHiA raasel rocyiapcrsa. TaknMb 00pa3oMb, ecaH IOIYHHEHHbIE
0043aHBEl Bcerja IIOBHHOBATHCS IIPHKa3aHIAMD CBOero HaYaJbHHKA, BTOTD IO-
cabamit f0JKeH'b JaBaTh TOJBKO TaKid IPHKa3aHisd, KOTOPBIS cOOTBBTCTBYIOTD
NOJy4YeHHbIM> HEMT OTTD obmaro Boxaa“, (erp. 7).

%) Ipodeccopp Kyspmunan-KapaBaeBb HCKI0YaeTb NOBAHOBEHie 3aK0HY
H3Db cephl JMCHUHINIMHADHLIXD OTHOWeRil (cTp. 61 ,Boen. yroa. mp., 9. o0my.),
HO 10J100HOe OrpaHHYHTeNbHOEe HCTOJKOBaHie: 3THXDB MOCIBIHHXD BPAADL-IH
MOXKHO NIpH3HATH 0e3CIOpHLIMD. IIpmkash HavaJbHAKA ecThb JbAcTBie mpoma-
BOHOE: OHb 0043aTejJeHD moasko momory, ITO HAXOJHTH ce(b OCHOBaHie BDb
3aK0HDB, B cy0ObeKTh NpHKa3blBaHiA ABJIAETCA TAKOBLIMD MOAbKO NOMOMY, ITO
33aKOHD YNOJHOMOYMHII'B €ro HpelbABIATh Kb JPYyrHMb TpeGOBaHis, BhITeKalo-
misg u3b npealHcaHiil Toro-xe 3akona. He moiidexurh commbHil, 4to 3xbchb
pasymbercsi 3akOH'> BOMHCKIl, HOPMH, oONpeiBidmomis opramm3auilo BOACKa,
a He olulerpaxaaHCKif.
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onpenbiseMoe Bb CBOEMP COJEPHAHIN BOIED BEPXOBHATO
BOKJA, AOIKHO OTBBUATH TPeGOBAHIAMB HE TOIHPKO 3aKOHA
BOEHHATO, HO H 3aKoHa o0miaro 1).

W35 rpeGoBanisd, mpexbABIAEMAar0 BOEHHHMbB OHTOMB
Kb KaAJIOMY BOEHHO-CIYAKAalleMY, NOXYMHATE CBOI BOIIO—
BeXbHiAMD BOkIA W NpPAKA3aHIAMDL HAYAIBHEKOBb, Cb N0-
rmueckofi He0OGX0AMMOCTBIO BHTEKAeTH JApyroe tpeboBawie,
ABIAONleecd DPa3BATiEMB NEpPBaro, — OKABHBATH YBaskeHie
INYHOCTUM HAvYaIbHAKA. BB ocHoBaHiu -3TOro TpeboBamia xe-
AKUTH, Cb OAHOH CTOPOHH.—IIpeXcT4BIeHie 0 HAuaJlbHAKD,
KaKb 0 BHpasuTerb Boiu BO#AA, C¢b APYroit — peaipHas
’b1p—00e31eunTs HAYAIBHEKY BO3MOMKHOCTH ITPUKASHBATE.

YBameHie Kb BepXOBHOMY BOKII0, M OTCHJA €CTECT-
BeHHAA NOTPEOHOCTH BHPAKATH 3TO YYBCTBO N3BBCTHHME
BHBITHAME 3HAKAMH, HaXOAHTDL CBOE OCHOBAHieé BB Hepas-
PHBHO CBA3aHHHX'B €6 NpPEICTABIEHieMb O IAYHOCTH BOKAA
KAuecTBaXb €ro HPABCTBEHHHX'h M (PH3MUECKNXb. ITH HH-
JIUBHAYAIBHESA KadecTBA, MOIMTHUIECKOe MOIYIIECTBO, CO3-
IAHHOE MCTOPHUYECKHIMB XOXOMD HAPOJAHOH KU3HH, HOBHE
yenbxn inuHoii xbareapHOCTH, GaarocioBenie nepkBnm—sach
3TH (QAKTOPH, MOMNMO Kakunxb Ju6o TpebGoBaHiit, 3acTaBus-
I mojeil NpeK10HATHCA Ieperh CBOUMHA [PEXBOAATEIAMH
B Cb lOJHHMDB CaMOOTpeueHieMb IOBAHOBATHCA MXDb BOXb.
EcrecTBeHHRM'E HyTeMP 4YBCTBO YBAajKeHiA Kb BORII Ie-
peHOCHIOCH BB Ooiabmeill mim Menpmell crenmenu Ha ero
H30pAHANKOBS M BHpasureirell ero meranili. PearsHms-xe
yCaI0BiA BOeHHAro OHTA CO3JAIE IOCTENeHHO HEeOoGXOlH-
MOCTh TpeOoBaHig 2TOro yBameHid BB ThXB CIyYadxs,
KOria OHO He BO3HHKaI0 caMoOHTHO. Ho Taks kaks uyB-
CTBO yBaxkeHis, OyAyuMm OXHAMB W3 AYINIEBHHXDb ABHKe-
Hiff, He moxxaercs upHHyAWTeIRHOMY Bo3XbifcTBilo BHBm-
HAXb CUID N HE MOkKe1h OHThP MMM BH3BaHO, Kakb HBuUTO
HeMaTepialbHOe, TO ueloBbueckoe co3HaBie, NPEMAPKBIUACH
¢b (GaxTOM’B, HPOTHBH KOTOpPAro OHO OescuarHO GOpoOTHCH,
YCTAHOBHIO, OXHAKO, IO cOO0paeHiAM® NpakTHueckofi He-
o0xoxumocTn, Ge3ycioBHOE TpeOoBaHie -— OKAa3HBATH HpeX-
CTABUTEIAMD BIACTH, NPEeNOPYUEHHOH OTH BePXOBHATO
BOK XA, BHBIHIe BHAKM yBasKeHid, COBEpIIEHHO He3aBHCHMO

") IlonArie 3aKOHHOCTH NpPHKA3aHi HAaWIbHHKA OyJeTh pascMOTpBHO
HHXe BB CBA3M Ch BONPOCOMD O HeBMbHeHiH BB BHHY ABsIHif, COBEePIIeHHNXD
Bb CHJY IIpHKa3a.
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0Th ABUCTBATENHFHO ACIHTHBAEMAT0 UYBCTBA YBameHIA Kb
TMYHOCTA STUX'B HpejcTaBuTelei.”)

Coolpamenia nmpakTHueckoii Heo0XOXMMOCTA, O KOTO-
PHXB OHIO TOXbKO 4TO ynomanyTto, cibaylomia. IIpexcra-
BATEIN BOJM BEPXOBHATO BOMKJIA, HAYAILHHKA, MOI'yTH BH-
NOJHATE c¢BoM (YHKUin 10 mepepaub 3T0ff BoIm TOABKO
TOrJa, Korga kakig ambo BHBImAIA cmin He cTaBATH ITOMH
abarersHoerm mpeusrcrsiit. He moxzremurs comubmiio, uro
‘OJHAMD N3b TAKHX'b NPENATCTBii ABIdercs Hacuiie HaLD
JAYHOCTHI0 HAYAIBHAKA: HACHIie JIWIMIaeTh €ro He TOIBKO
BO3MOKHOCTH HOTpPe0OBATH NMOBHHOBEHiA €O CTOPOHH NOA-
UAHEHHHXDB, HO Jajke BO3MOKHOCTH NepejaTb UMb BOIIO
BoEXA. Bumberbs ¢ ThM1, Hacmiie Harp JIAYHOCTBIO €CTH
Hauborbe rpy6Gas, stemenrapHas ¢dopma xbficrsid, rokasH-
BAOIMXH HeyBaxeHie kb 00bexTy Hacmiia. Ilepexoxs orw
'HaCcHIiA (u3MUecKaro Kb NCHXHYECKOMY, MH JXOLKHH IpH-
3HATH, UYTO OHO, €CIM HEe BH PaBHO# ¢b NEPBHMB, TO, BO
BCAKOMB cxyuah, Bb 3HAUMTEILHOIf CTeNeHd, IPeNATCTBYeTH
CO3HATEeXRHOH caMoxbATeIbHOCTH OCKOpOIfAeMaro, BO30OYXK-
Jas BB CO3HAHIM e€ro pAxp omymeriii m npexcraBxenii,
COBEPIIEHHO UYKAHXD 0cHOBHOH wbim ero gbicrsifi. Ta-
KAMB 00pasoM®b, roBopsa KPATKO, MOCAraTeILCTBO HA HPAaB-
CTBEHHYI0 JIMYJOCTH HAUAJNHHHKA, OCKOpOIeHie ero BB TOH
nim gpyroit ¢popmb, HexonyeraMo Bb Bofickb, 60 uma Guimin
9M020 NOCATOHALO.

Hapany cvp onwcmeiamu, OCKOPGIAOIUMH IHUHOE H
cIy;ke0HOe JOCTOMHCTBO HAYAIHHHKA, BO3MOKHO NpEACTAa-
BATh ce0b eosdeporcanie o1p xpbilcrsiif, BB KOmX®H BHpA-
JAETCA YBAKeHie, BO3JepAKaHie OTH YCIOBHHXB, YCTAHO-
BuBmnxca BBkaMu THXD mim Apyrnxb BHBIIHMXE 3HAKOBB
6HUMANIA KB IAUHOCTE YeioBbka BooOlle M HAUAILHWKA BH
uyacTHocTH. Burisunie aroro GesxbiicTBia HA IMIB, KB KOTO-
PHMB OHO OTHOCHTCHA, BO MHOTHXD CIYUadgXb CXOJHO CB
BIifsHieMd HpAMOro ockopGieris.

®dakTe npexbABiedis Kb BOGHHOCTY:KAmuMB Tpebopa-
Hifl—OKA3HBATh HAYAIBHMKY BHBIIHIA 3HAKE YBaseHid H
JOTMYEeCKH BHTekawomifi u3b atoro TpeGoBamHiA NPHANMOG
HENPAKOCHOBEHHOCTH IMYHOCTH HAYAIBHMKA, OyAyudm BHpa-
/eHieMb BOIM BEPXOBHATO BOXKJA, Bb CHIYy OCHOBHOTO HA-

) Cpasn. I. Ambert ,Soldat*, riasa ,Honneurs militaires p. 131—132.
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yaja—InoxunHeria 3roii Boxb, cosxanrs paxs ¢6A3aTeIbHHXD
OTHOMIeHili MekAy UPHKA3LIBAIONIAMA WM NOBHHYOI[AMICA,
oTHOmeHRiil, onpexbideMux’s NOHATIEMP YHHOMOYMTAHIS.')

ITUME IBYMA YCIOBifAMH: OCHOBHHMB—II0AUNHEHIEMD
BOGHHOCTYKAIUMH cBoefi Boam—BoIt BepxoBHAr0 BOMKIA,
¥ NpPOU3BOJHHMT —UHHONOUYNTAHIEMD, MCUEPIHBAIOTCA 3a1a-
94f BOMHCKOM JMCHMINZHH, KAKDH BOHHCKAr0 BOCIIHTAHIA.

Ilepexoxa Tenepsr kb OamxafimeMy pascmorphuin ye-
JOBiffi BOMHCKArO BOCHHTAHIA, HEOOXO0JUMO UPH3HATE, UTO
3aKOHD MOKeTHh Bh 9TOMB OTHOIIEHIH YCTAHOBATH JAUIBb
obmiie mpmANEOH ¥ YKasaTh WhIb 3TOr0 BOCHUTAHIS, 0CTA-
BIAA MHUPOKii mpocTops xbATeIsHOCTA NG, NPA3BAHHHXD
Kb BHIOIHEHiI0 TpPYJXHO# B3ajgaunm —— IPUBATH T'PAKIAHAHY
€n0c¢06HOCTh GHTH BOHHOM'D.

Yeaosia Bocnuranis Moryrs SHTH paspbienn Ha ab
TPYOnH-—BHYTPEHHAX's N BHBIIHUX®, NCHXNTECKUXD U (n-
suuecknxb. IlepBwa cuaraored m3B Beeit COBOKYMHOCTH
TBXB KauecTBh BOCHATHBAOMATLO H BOCIMTHBAEMAro, KOTo-
PHA MH HasHBaeMb HpaBcTBeHHHMU. OHM He moxganTCH
HeNnocpeICcTBeRHOMY HalmojeHio, onpexbiernioo m Bo3xbi-
erBilo m croars BAB chepn mpaMoro Biiamia ueroBbka.
Mu cyxums o HAXD Jmmb 1o ThMo ero xbiicrBiamsb, Ko-
TOPHSA, 0 HAMEMY NpPEINON0KeHil0, CIYKATh HXb BHpa--
meniems. O6mecTBenHad Ku3Hb yObmIaeTs HACH, UTO CO-
npukocHoBeHie Jojeil Mexxy coboii He ocraerca Gess Biid-
HiA Ha HXBP HPABCTBEHHOE CYIIECTBO, HO OTHICKMBAS IYTH
9TOro BIiAHIA, MH MOKeMB YVKasaTh c¢b YyBEpeHHOCTHIO
TOABKO OXMHDB—HpnMbps, Kaks XbiicTBie akTEBHOX cTOpO-
HH, U NOJpaKeHie, KAKD peakuisa cTopoHH maccuBHOi. Jpy-
rie cnoco0H HPABCTBEHHATO BAIfAHIA QCTAOTCA IajaTeIbHH-
Mu. Takums o6pazoMdb 3ajaua BocnuTaHia OHia OH IOuTH
HepaspbmuMa, ecim GH ueroBbuecTBO He pacmoIaATAIO Cpei-
cTBaMu Apyroffi karteropim — QUIUUECKUMH, KOTOPH:A, BO3-
ABiicTBY# HemocpexcTBEHHO HAa OPTaHH BOCIpiATiA BHeua-
Tabmiif, 1a0TH> Dourm yBBpeHHOCTH BBH HACTYILIEHIM LCH-
XMYeCKUX'h COCTOAHIM, ABIAIOMAXCA, 10 YKA3AHIAMB OIHTA,
crbxersieMs Jansoif koMOmHanim BrHeuaTrBHIA.

') BacaymxuBaerh BEmMania 1. 41, § 6 Ascrpifickaro Dienst — Regle-
ment, 0643pIBAOILIA MOJIYHIEHHAr0 II0BHHOBEHieMD M IOYTeHieMDb HadaJbHHA-
Ky WIH cTaplieMy, HaxolfueMycsl COBMBCTHO ¢'b MOJAYHHENDHMD BDL HOIAbHY.
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Ha uepBoMt mbers cpeau Takux®s (n3nuecknxs,
BEBIIHAXD CPeJCTBH BOCUMTAHiA, JOIKHO OHTH NOCTABIEHO
TpeboBanie nopadka, Bh eMHCIB CHMCTEMATHYHOCTH W HEHA-
pymumoii  nocrbxoBatexsRoctn THXB aABIeHili BAbmmAro
Mipa, KOTOPHA CHOCOSHH BH3BaTh HEO0XOXMMHA, BB Uk-
IAXB BOCHHTAHiA, nemxmueckis cocroania '). IloBropmocrs
BnevarTrbniii cosjaers NpMBHUKA, a ,IPHBHYKA — BTOpAs
garypa*. IIpmBHYREIME ke MOTyTH OHTh He TOIBKO IBH-
eHis (usMueckig, HO H COCTOAHiA NeMXwUeckid *), KOTOpHA
BO3HAKAIOTh HEMEJIEHHO IIpE cooTBBTCTBYIOImEMD Blieuar-
xbHin, He3aBHCHMO OTDB CHIH TOro BHBMHAATO pasgpake-
Hif, KOTOPHMB OHO BHI3BaHO °).

Hbxoropssa BoeHHHS 3aKOHOJATEIHCTBA, HE YKA3HBA-
Bag Oammaiimeil mbim, ycTanaBIHBATH COBEPNIEHHO OI-
peabieHHO TpeGoBaHie cobmojenis 1OpAIKA BB BOHCKOBOM
YaeTH: TAKb MH HAXOJAMMB 3TO Tpe(oBaHie BB HALIEMD.
JUCHMILIAHADHOME YycTaBb, BL cr. I, Bo ¢panmysckoMms
yerash BHyTpenmeii cayx6m, rub Bp § 99 mpeaunncrBaer-
¢ KOMAHAMDY B3BOJA COXPAHATH Jaxke ,Hemsmbauuii (inva-
riadle) mopsxoxn“.

Camo co6owo pasymbercda, uro TpeGoBaHie MOPsAAKA BB
Boiicks mpecabayers m Apyrywo ubib—oHD HEOOXOAUMB
Xid ynpaBieHia m o0yueHiA BoOiicKa, HO BOCHHTATEIHLHOE €ro
3HaUeHie, I0Jarai, HajJ0 IOCTABUTH HA IepBoMB MbBerh.

Boennuit 3axkonh, Kakk OHIO CKa3aHO BHIIE, onpexb-
aserh opraHmsaniio apmim. TakuMb oGpasoms oHB coxep-
ANTH IPABHIA KOMILIEKTOBARIA apMim, es JOBOIBCTBifA, pas-
Mbmenis, o0yueHis, BHYTDEHHAT0 NOPAJKA; OHB ompexb-
IgeT’s INOJO:xKeHie Bb apMiM KaKJaro H3b ero WIeHOBH, ero
npaBa u 0043aHHOCTH. Bes COBOKYNHOCTh 9THX® OpraHu-
3aiOHHHXB, [I0 CYNIECTBY CBOEMY TeXHHYECKAXb, Bb The-
HOMB cMHCIB, HOpME cocrapigers raapabiimylo mo csoei
ciI0kHOCTH M 0o0beMy uYacTh BoeHHaro mnpasa. Ho srumu
HOpMaMM cojep:kanie nocrbiuaro He mcuepnuBaercd. MH
Buxbian, uTO BoeHHHH OHTHL CO3ZaeTh HEOOXOJXAMOCTH 0CO-
0aro BoeHHAro BocnuTamia BCBXb JINMIB, BXOAANNXH BB CO-

") P. Te¢panars ,0O4epkn meuxo.aorin® crp. 355.

?) Cpasm. § 17, n. 103 ABerp. Dienst—Reglem., koTophlff cunraers He-
00X0AAMBIMD, YTOOB CO3HAHie O00d3aHHOCTH, cOO0.I0/leHie MOPAAKa H TOYHOE
¥cloIHeHie Cay#0bl ObLIO ObI IPHBLIYKON BOEHHOC.IYH®AILATO.

%) I'. Cnercepdb ,OcmoBanmia meuxo:orin“ crp. 305—306.
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crapb BOficka, BOCHNTaHiA, MMEIOMAro COBEPHIEHHO Ompe-
rbrensna nbam, BAB JoCTHNKeHIA KOTODHXD HEMHCIMMO
6uTie camoro Boiicka. 3ajaum 3TOro BocmmMTamia u o0Gyue-
Hif, ¢Bb OAHOH CTOPOHH, W XOKA3aHHAA OOHTOMD HEBO3-
MOKHOCTh €JMHOIMYHATO KOMaHIOBaHiA apwmieff, ¢b Apyrofi,
BH3BAJM eCTeCTBEHHOe pasabienie cocTaBIAIOMUXD BOHCKO
IAOH HA ABB TPYNNH —HAYATLHWKOBD M HOAYAHEHHHXD.

OTHOmeHiA MeXIYy DTHMH IMIAMH, Kakp H BCh BooGme
oTHomeHid BPH BofickB, goxxEH OHTH ompexbrean u nbi-
CTBHTeIBHO onpexbigioTca 3aKOHOMS.

BosmomHOCTS HapymeHia 3THXB OTHOmEHik n Hexo-
CTATOYHOCTH, BB HBKOTODHXH CIyUaAXb, YKA3aHHHXE BH-
Ime BOCIATATENHHHXE MEBpB, CO3Jalm CB JABHUXH IOPH
Heo6xoxmMocTs Goxbe sHeprmumaro BospbiicTBia Ha BOXIO
BOEHHOCTY:Ramaro, Bosakbitcreia, mmBlomaro, HeecoMubEHO,
cBoefi xomeunoff mbibl paseurie Toff me cmocoGEocTH mOA-
uygHeHis INYHO# BoaA— BOIB BepxoBHAaro BomkxA. 3xkes pa-
symblorea KapaTelbHHA MBpH, npuMBHAEMHA Kb BOEHHO-
CIyXKAIMUMB, XBATEILHOCTH KOTOPHXD OHIa ompexbiesa Mo-
THBaMA HIM uyRAEMH nbaaMp OHTiA Boficka, mim xaxe
OPOTHBONOXOAKHHMA 3THMB IBiaMb. YcioBia BoeHsaro GH-
Ta OPEBOXATH Kb YyOBaIenilo, uto kaparerrHEHa mbponpi-
Aria Bb Bofickb OXBaTHBaOTH 3HAUMTEIXbHO Goxke oOmmp-
Hyl ofzacte ueropbueckmx® absamiii, mo cpaBHeHinw ¢b TOH
061acTE0 3THXH HOCIBIHMXB, KOTOPAA MOKETh HOAIEKATH
Bo3xbificTBil0 KapaTeXbHOH BIACTH BB I'PAKIAHCKOMD OHTY.

O6mecTBennas #n3hb BB rocylaperss tpebyers co
CTOPOHH TpaxjAaHb, AAS MAPHAr0 W HOPMAJIHGHATO CBOETrO
TeueHis, Immnb 3aKOHHOCTM HXB Abitcrsii. ITogummenie 3a-
KOHY, BB cMHcIb BosjepxaHia orp ybiicTsiit 3aupemeHEHXD
n cosepmenia xbficrsiii npexmmcanEnx®, BB moxnoit mEph
AcuUepNHBaeTs obmerpamiaanckia o6a3agHocTd m 06e3meun-
BaeTh o0mecTBY BHyTpeHHee OiarozeHcrie. Boiicko ke me
MOeTh CYIEeCTBOBATh IIPH YCIOBiHm oxmHofi 3akonombpHOCTH
IbiteTBiii ero uienoB®B: Heo6x0xmM1BL HBKOTOpHE NMOCH,
CO3JaBaeMHil BOMHCKEME BOCIHHTAHIeMb, BOMHCKOH amenu-
mmeofi '). HexocraToumocts Axa musHn Boficka ofHOH 3a-

) Cpasn. JI. lllTeltnn, Yyenie 0 BoeHHOMB 6bITh, crp. 221--223, rok
aBTOPD PASrpaHMYHBAETD TPAKIAHCKO® W BOEHHOE IOBHHOBeHie. Bb apyroMs
ciay9al TOTDh-Ke aBTOPD NPOTHBOIOXATrAETH BOeHHOEe IOBHHOBeHie—BLpomoi-
JGHHIECKOMY.

3
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konombproern abiicTBiii ero ummoB® cybraerca oueBmpHoilf
n3p crbxyomaro nmpmmbpa. B Boennoe Bpemd, Bs GypHYIO,
TEMHYK HOUb, HAUAILHMKD IOCHJIAETH HOIUYMHEHHATO Ch Ka-
KOMD In60 NUChMEHHHMD NPAKA3AHIEMD 38 JECATKH BEpCTH,
Bb MBCTHOCTH, NOCTOAHHO MOABEPTAIIYIOCA HANAJNCHIAMB
renpiarens. IlogunaeHENE yTOMIEHD XOITMMEB NEPEX0AOMB
n neuorogoii. Iloxyumss mnpmkasamie OHB Moxua oTmpa-
BIfeTCA BB NYTh, T. €. IOBHRYeTCA 6e3MPEKOCIOBHO, HO IPO-
KINHACTD 65 Oywin CBOI CYAbO0Y M CBOEro HaualpHHKA, H,
TOIBKO CTpaIlach HAKA3aHIfA, MOIQKEHHATO 32 HEIOBHHOBE-
mie, me pbmaerca orkasaThes orp mopyuenis. OHB 0XOTHO
6bxarp OH ¢b TeaTpa BoeHEHXD XbificTBiif, HO Kyza 6b-
ARaTh:—BIepeId HenpiaTerb U CMepTh, C3aAM—CYXH M Ha-
kaszanie. B® nyrm srors noxgummenmmil moumars Bb 3acaxy,
YCTPOGHHYI0 HempiATeleMb, NHTAICA cHacTHCh GbBrersoMs,
6nap mofiMams U B34ATH Bb HIBHB, a HaXoxWBmeecd IIPHA
HeM'b HOpUKa3aHie mim JAOHecenie mepennio BhL PYKA Henpi-
ATeld W OTKPHIO eMy HamMbpeRHia HauaxbHUKA,

JApyrofi noxumHeBHHi, HOIYYNBH TAaKOe JKe W IpH
THXB e YCIOBIIXB> IOpyueHie, He OCTAHOBILICA Jame HA
MHCIZ O HeNpiATHOCTH W ONACHOCTH INYTH, HA BO BHE, BEH
Bp Aymrk He ocyXjalh HAauaJbHAKA M HE XYMalbs O BO3-
MOKHOCTA MOIJIATATHCA JKA3HBI0 INIPH WNCIOJHEHIM cBoel
cryxe0Hoil 0043aHHOCTH, a OTHPaBHICA BB OYTHh ¢b CO3HA-
HieMb coBepIIeHHOH ecTeCTBEHHOCTH MOXOGHATO NOpYYeHid
H Cb. eIMHCTBeHHO# ubipl0: HAMIYUMEMB CHOCOOOMTE €ro
punonants. OHB Take BerphrmiacAa ¢b HempiaTeleMb, HO-
nHTamzcs npodmrees, yO0biamica BB 6esnore3HOCTH CBOMXB
yemniii u, nomnsa 0 JAHHOMB €MY IOpPYUYeHiH, KOTOpPOE XOJIA-
HO OHIO JOMTH TOIFKO N0 HA3HAUEHII0, a He MO0, 110 ero
HOHATIAMB, IONACTF BB PYKH Bpara, Ha ria3axp HaUajam-
MAXD YHAYTOXKUIL COBEPIIeHHO AAHAYI0 eMy GyMary, OnIb
B3ATH BB NIbEB M YOHTH MMEHHO 3a TO, UTO OHB INIIHIB
HenpiATeld BO3MOKHOCTM BOCHOAL30BATHCA BAKHHMB JHO-
KYMEHTOMB.

JBiicTBia Toro m Apyroro mopumHeHHaro BmoxHb 3ako-
HomBpaH. IlepBHii Ge30pexkOCIOBHO WCIOIHMID IIPHKA3A-
Hie W He JOCTAI'E CBOEr0 HA3HAUEHIA MO NPWIAHAME CO-
BepOIeHHO OTh Hero He3aBHCEBMHUMT M HENpPeO)OINMHMB.
Ero 6brerBo me Hocmio Xxapakrepa TpycoctH, a umbio
nBIGK JIAMB COACTH CBOK JKH3Hb TOTAA, KOTAA NpPHHECEeHie
ed BB KepTBY He TpeGoBaioch cxyx6oii. 3akona oHB cBO-
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mMu  xbficTBiaMu He Hapymmrs, HO BB UUCIO MOTHBOBH
cBoeii cosHaTeabpnoli caMonbATENBHOCTH NOCTABUI® HE 3a-
KOHB, KaKb BerbHie BEpXOBHArO BOKIA, a JIMIE XKelanie
u30bxaTe HakasaHii 3a 0TKA3'b MOBHHOBATHCA. HauaxrEukb
ykasars uoxunsenHoMy ukban ero xbiicrsiii m camoxbarexns-
HOCTH mocabaudAro, NOBMANMOMY, onpexbiasrace npeacranie-
HieM's 006 3T0il 1hau, HO BB abiicTBATEILHOCTH GHIO IRMIB
crydaiinoe coBnajenie Hampasienifi: ubip, ykasanHag Ha-
YaNBHAKOMB, Jemkala IAmMb Ha Iyrm Kb Toff mbanm,
npexcTaBieHie 0 KoTopoil onpexbinmio pbaTerbHOCTH 10X-
umHEHHAro. Bp cosmamin ero mpexcraBieHia o whiaxs,
CBOEH M HAualbHHKA, CTANN BB 3aBHCAMOE XPYI'b OTH APY-
ra OTHONIeHie: MCHOIHMTH NpHKa3aHie m mnms n36bxars
HaKasaHifd, YrpoKalIlaro 3a HenoBmHoBeHie. Brimoxnenie
BOJM HAYAJBHMKA, a cibjoBarelbHO W BEPXOBHATO BOMKAA,
OHIO suws CpedcmeomMs OIPAMKACHIA AUUNBIZE UNINEPECOBS.
Idtn  nocrbamie He TOIBKO OTOABMHYIM HA BTOpofi mrans
HHTEPECH BOMi¢Ka, HO NOrIOTUIM HXBH Bcembio.

MormBH, pykoBoxnBimie xbiicTBiAME BTOPOro HOXUMHEH-
Haro, COBEpImEHHO WHHe. Boada payarbRUKa GHIA eIuH:TBEH-
HOll cmuoif, onpexbiaBmeit ero camoabarersrocTh. OHB He
TOIBKO npeHebpers CBOWMH JIHYHHMHA HHTEPECAMM, OH'H 3a-
OBHIb 0 HAXB, OHM He CYIIeCTBOBAIM XIA Hero BB XAHHHIM
moMenTb. OHB More HaxbaTheA, HanpuMbps, COXpPAHETH
CBOI0 KM3BH, He YHHUTOKAd JAOKYMeHTa, HO OHB He XY-
Mars O cBoeli skusEm, a amme o Gxark Boficka, o Boxb
BEPXOBHATO BOKIA.

3axaua BOMHCKOR XuCIMIIMHH—BOCHHTATH BeEX: Bom-
HOBb TaKb, KaKh BOCHHTAHH IOJXUMHEHHHE BO BTOPOMH IpH-
mBpb. I'pampanckifi 6HTH MOR0GHHXE 3agaub HE CTABHTH:
TpeboBanie 3akomoMBpmocTm xbfictBiii — eamECTBeHHOE,
nOpexrbABIAEMOe TOCYAAPCTBOMD Kb CBOAMB NOANAHHHME.
Orcioza BHTekaers u pasimuie BB obiAxb H cmoco6axs
KapaTelsHoif AbATeIsHOCTH BB TPamAAHCKOMD H BOCHHOMB
O6uTy, m pasimuie BB cdepax’s BIiAHIA BIACTH HA BOIIO
IrpakIaEARA W TPakAAHAHA-BOMHA.

Hayka yromamaro npasa, Bb aunb MHOrMXTL ea mpex-
craBuTerell '), oTkasaiack OTH NpexbABieHiA HAaKa3aHilo

) Taraunuesn, leknin. Buim. III, erp. 1060—1197; Byangeprn, Jlexuin,
crp. 309—311; Ceprbesnckift, Mlocodie kb Jderuismb, crp. 112, 75, 84: Hekaro-
aoBb, Koncnexrs. crp. 89, § 41; Garraud, Traité, t. I. p. 76 —78; Haus, Prin-
cipes généraux p. 43—44, § 71 74
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CHENIATEHEX'D 33JaYb—IpeXyIpeRACHid, yCTPaNIeHis, nempa-
Birenia m T. . fIBusAsck, uo ycranosmememyes, xo m3pbcerHOl
CTEeNeRM, Bb HacToAllee BpeMa MAbBHIO, ¢b OXHOH CTOPOHH —
cabacrpieMs Hapymenis ofmecTBeHHAr0 IPABONOPALKA, & CH
Apyroii—cpexcTBOMB NHOJXepAaHia 3Toro mocrbiaAro, HaKa-
samie, ompexbiaMoe YroloBHHMT 3aKOHOMB, JOIKHO HpekIe
BCEro YXOBIETBOPATH 3TOll Gammaidmeit wbim; xpyria xe nb-
an (ycTpamleHis, MCOpaBleHid) BHIBHTAOTCA HAYKOH Jmmb
KaKkb kelaTelbHHs, HO BTopocrenenEnsd. I'ocyaaperso, ocy-
IECTBIASA CBOI0 KApaTeIbHYI0 BIACTH, JOIAKHO IpEmAe Bce-
ro orpaxuth crpoii obmecrBeHHOfi ;KW3HHM M uenoBBUecCKid
OTHOIIEHiA OTH NOCATATEIBCTBH CO CTOPOHH BpamKIeOHHXB
o0mecTBy 31eMEenTOBH M, 3aTEMB, MO BO3MOAKHOCTH, BO3CTA-
HOBUTh HADYIIEGHHHH 9THMH NOCAraTeIHCTBAMI IPABONOPA—
1okb. OcymecTBIAA 3TA 3aaul OHO, 10 c000pameHiAMB
NONXE3HOCTA W TYMAHHOCTH, HE MOKET'h OTKa3aThCA OTH I0-
NHTOKB BO3XBHCTBOBATE HA BONI OCIYIIHMKOBH 3aKOHA H
PasBUTH BH HUXH UYCTBO BAKOHHOCTH M JAAa/Ke HPABCTBEH-
HOcTH. BEE 2THX® cayuaeBs GOpEOH B NpeCTYNHOCTHIO,
rocyJapcTBEHHAsS BIACTh He CcTAaBUTH ceGb, m He Moxers
CTaBUTh, KaKHXh JIH00 BOCHUTATEIHHHXH 3aJaUb; OHA IHMH
CO31a€Th MIH CTPEMUTCA CO3JaTh OOCTRHOBKY, YCIOBisA
o0mecrBenHOfi AHU3HM, OGIArONpIATCTBYIOIiA BOCIUTATEND-
HOit xbATeIbHOCTH CeMbH, IIKOIH, HepKBH, THX® HMIN ApY-
rExb Kopmopanifi. JipyrmMm cxoBamm, rocyxapcTBeHHas
BIACTH CTOMTH JUMb Kakb-OH Ha crpax’b, obeperasa 06-
ImECTBEHHH OprammsM’® OTH BHEMHNXH W BHYTPEHHUX'H
BparoBs, HO NPEJOCTABIAA €MY Pa3BHBATHCA CAMOGHTHO.
OrHomenie rocyxapcrBeHHOfi BiacTH Kb BOficky, Kakb
eAMHEHI0, XO0TAd H BH3BAHHOMY Kb JRU3HH €CTECTBEHHHMH
IpUYMHAMM, HO CO3JAHHOMY HCKYCCTBEHHO, HE MOKETHh HO-
CHTL TAKOI'0 MacCHBHATO XapakTepa. Teopia obmecTBeRHArO
XOroBopa, KAKh NPHYMHH BO3HWKHOBERiA rocyjapersa, OT-
muaa csoii BEKk®. Crpoil rocyxapersennoif xnsHn ciaraercs
ACTOpAYECKH ® CTOMTH BHEB Briamia orxbibHHXD ueroBh-
uecknxp yemrin. Boficko e ecTs, Mo OTHOmEHI KB ro-
CYJAApCTBY, JUIIL OXHO M3B ero yupemxJKeHiii, KOHEUHO 3aBH-
cuMoe BB cBoeil oprammsanim ore 00mMAXEH MCTOPHYECKHXB
NpAYMAT HO, BO BCAKOME cayual, Bo3HuUKIIEe He CaMOOHTHO,
a co3NaHHOe M HOJAepKUBAEMOE NCKYCCTBEHHO. JTO NOJO-
eHie HHCKOIbKO BHe npoTmBopbumTs BhHckasanHofi pambe
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MHCIM, YTO Bojicko BH3BaHO Kb Ku3HH Oopnloil Jdwxei
3a cyilecTBoBadie. Jra Gopp0a ecTb NpHUAHA HEOOXOAU-
MOCTH BOficka, HO He Hauaro, onpexrbidoomee ero opramm-
sanilo. Bopeba TpeGyers opylid; aTAMs OpyAieMs ABIAeTcd
BOiiCKO, HO 1PHCIOCOOIEHHOCTH Kb BHIIOIHEHil0 IOCTaBJIEH-
HOIl 3aJauW M KOHCTPYKI[A Opylid He MokeTh OHTH olpe-
abisgema npaunnoii 60pslH, a anmb e nbiplo. lckycersen-
HOCTH € OPraHm3alil BOHCKA OTpakaercs M HA 3a/aYaxsb
BOEHHO-YTOJOBHO{l penpeccin napymeniii BoiickoBoro mnpa-
BOIOPAJKA.

ITpexsaBisaa kb rpaxkjianams TpeGoBaHie—He Hapy-
WATh BAaKOHOJATEIHHHXH HOPMH M HE HOCATATH HA NpaBa
obmecTBa ¥ OTABABHEIXB® JHMI'B, TOCYIADCTBEHHAsA BIACTH
MOKeThs JNNb ocesams, 4TOOH 3akoHoMbprHOcTh nbifcTaiit
Tpasianb oupexbisfiack HPABCTBEHHHIMH IPUYAHAMHU, BB
9aCTHOCTH AIbTpyweTudeckumn mody:xaeniamum. Ho xarbe
TAKHX'h IIOKeJaHill ToCyJapcTBeHHAd BIACTH HATH HE MO-
skers. OHA He paciuoraraeTb BO3MOKHOCTHI0O HEMOCPEXCTBEH-
HO BlifeTh HA HPABCTBEHHOE CYIIECTBO MOXBIACTHHX'H H.BOC-
NIATHBATh WXh He MOKETH. Bb CHIy 3THXH ecTecTBEHHHXH
IIPHYAHD 3AKOH'B HTHOPHPYETH n06edeniec IPaKIaHD, BCIO COBO-
KYNHOCTh MXB KAHKIOAHEBHHXD NOCTYHKOBD, OTPAKAKIIAXE
BB ce0b BHYTpeHRid, IyNIeBHHA ABNAKEHid, CKIOHHOCTH 1 MO-
THBH AbaTeirHocTH, A0 THXB 10pBH, noka oTABIBHO B3ATHE
NOCTYOKA He HAPYMATH KAKAXD JIN00 3alpPETOBE.

B® noemnoMs OHTY, HanpoTHsh, ofllee NOBeXeHie
BOeHHOCTY:xkamnxb uMbers cymecrsenpbiimee 3nauenie Bb
JBOAKOM> OTHOMeHiH. Bo - nepBEXb, 1IPH CIIOYEHHOCTH
BOJCKOBHX® uacreif, BH3HBaeMOil NOTpeGHOCTAMU BOEHHOM
TEXHAKH B YCIOBiAMA 00, H NPA IOCTOAHHOMB CONPHKOCHO-
BeHil BOMHCKNX'> YWHOBDB, IOBejeHie, OCTYNKA KAmKAATro
H3B HAX'H OTPAKAIOTCA HECPABHEHHO omyTHTelbHbe Ha 00-
meMs Xoxb BoiickoBoif mm3HE m GiarococTodHiW OKpyXKa-
omuxb, vhMe To umMbers Mbero BB rpamzaHckoMb OHTY.
Bo-Brophx's, 9T0 O0miee MOBeieHie ABIAETCA CPeiCTBOMB
nopbpxu npuMbHEHHHXB® Kb BOGHHOCIYKAMMUMB BOCIHTA-
TeIbHHXD MBPB N pe3yasmamoss, KOCTHTHYTHXB BoCHH-
ragieMb. 1[ban BoeHHo#l mucuMIIMHE OHIM YKa3aHH BH-
me; i0BejeHie BOEHHOCIYKAIMAr0 €CTh OJNHD M3D MOKA3A-
Texeit pocrmxenia arnxb ubiei Bb xbiicrBurersuoctn. Ha-
OmoneHie 3a nosejeHieM’d JMOA JAAeTh BO3MOKHOCTH YCTa-
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HOBATH: KAKNMH MoTmBaMu onpexbiaercsa ero camoxbarens-
HOCTh—3TOMCTUUECKAMA MIM AJIBTPYMCTHUEGCKHMH, IUYHOMH
mu o6meit noxs3s. Bb BOEHHOMB GHTY BOHOPOCH O TOMB:
PYKOBOACTBYETCA JM JAHHOE JINLO BB cBoeil xbarersmocTE
OpeACTABICRiAMU 0 IMUHHXB OBIAXb, RIK ke 0 THXD, KO-
TOPHA eMY YKa3aHH BOXJAeMb, BHJABHTAIOTCA JIH HA DEPBOE
mbeTo uWHTEpDECH JHMYHHEE HIM BOHCKOBHE, 3TOTH BONPOCH
10NyUAeTs 0COGEHHOe 3HAUEHie, TAKD KAKD Bb 3aBHCHMOCTH
ors ero paspbmenia ctonTs oTBBTH Ha Apyroifi Boupoctn
6mTe mam He OHTH Boficky. Torza m ToapKo Torxa rpam-
JaHNHD OyJeTh BOMHOMB, & THCAUM TPAKIAHB—BOHCKOM,
KOTJa OHM JOCTHTHYTBH CIOCOOHOCTH JKEPTBOBATH CBONME
NHTepecaMn— NHTepecaMb Boiicka, ompexbigeMHMT BoOleI>
BEPXOBHAT0O BOKJIA.

OxsmMs B3H CPEICTBD JIA JOCTUKEHIid STUXD Pe3yih-
TaTOBh BB TEXBH CIyvuasxh, KOrja ApYyrid BOCHHTATEIbHH S
nwBpH oOkasaimer BB Goapmeit uiu Mempmelt MBph Ges-
yeubmeH, ABigercs Hakaszamie TBEXB BOEHHOCIYKALUX'D,
KOTOPHE CBOUMbD I[I0BeJeHieMD M CBOMMM OTXBIBHRIMM MO-
CTYNKAMI JOKA3AIM, UTO OMAMEABHOCING UT5 ONPEIMAAEMCH
MOMUBAMU AUYHKIMU, G He 60.€10 609%COA; UTO NPU CTOIKHO-
BeHIN WHTEpPEeCOBs JINUHHXBH N BOHCKOBHXH OHH CTPEMATCH
YAOBIETBOPATH DepBHe BB ymepOs nocrbaamms. Tarkums
o0pasoM’p BOMHCKOE Haka3aHie, Bb O0GMUpPHOMD cMHCIE, ¢b
He00XO0JUMOCTEI0 XOKHO DpecibioBats wbiu eocnumaniz,
He TOBODI0 McnpaBieHia, Ho o6maro BosxbiicTBia Ha cosHa-
Hie, a 3TUMD IyTeMB H HAa BOXI0 BOEHHOCIY:KAIIUXB, YIPo-
soff m xBiicTBATEILHHMD JMIEeHieMb IMUBHXE- Giarp ).

Hexona m3® »Tnxd moxoxeHiit He mpeicraBigers 3a-
TpYZAHeHiii onpexbinTe MO coxepxamilo M GopMAILHHMB
npusHakaMts Thb abamEia BoeHHOCIyKammXb, KOTOPHA HOX-
IeXaTh HAKABAHID BH BOEHHOMBH OHTY, HE3aBHCHMO OTDH
orbTeTBeHHOCTH OOme-rpamaanckoii. pnspaks ¢Qopmais-
Buft sTAx® xbaniii— mapymenie 3anpeToBs M HEBHNOJIHEHie
00A3aHHOCTe}, YCTAHOBIEHHHXH HOPMAMH BOEHHAT9 IpaBa.
JApyrumm  cioBamm, upmaEnMas onperbienie mpodeccopa
Kysomuna-KapaBaeBa, xomyckaemoe MMB Kakbs TeopeTHue-
CKOE, MOZKHO CKA3aTh, YTO BOWHCKill npocTynokt (Bb o6memMs

1) Toro-xe MEbHiA, 0 BocnnTare,1bHOMb 3Ha4YeHIH BOMHCKAro HaKa3amisd,
JepXATCA, MOBHIOMOMY. npodeccoph AGpaMosmyn-Eapauonckifi (Boenmoe cy-
mponaBoacTso, 1900 r. ctp. 6).
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emucnb, Babk moxpasybienis Ha npecryniemiA, IpoOCTYHER
U HADYMIeHis) eCcTh IOCATaTeIHCTBO HA HOPMY BOEHHATO
mpaBa Bb ed pearbHoM® Ontin ‘). Ilockoabky mbamia Boen-
HOCTYKAIAT0 IOCATAIOTH HA HOPMH, onpexbigiomis ycio-
Bif, 3ajaum, cpeicTBa m cojepxanie BoiickoBoff amcummim-
HH (Kakb OHA onpexbieHa BHIIe), NOCTOIBKY 9TH xBARIs
MOTYTH OHTEH HA3BAHH npocmyrxamy (MPECTYNISHIAME) Ou-
CUUNAUHAPHAMU, HE3ABUCUMO 0MB mAadcecmu naraszaniz. Cb
Ipyroii cTOpoHH, OyAyum HapylleHieMb HOPMB BOEHHATO
npapa, 3TH XbiicTBinA XONKHH OHTH NIPUBRAHH —IPOCTYIKA-
M eounckumu. Hapagy ¢b BRapymemiaMm TOIBKO UTO yKa-
3aHHHIMA  BO3MOKHH HApDYIIeRid HOpPMB, He HMBOmMAXB
HEIIOCPEJCTBeHHOl CBA3M CB BOMHCKHM'G BOCHHTAHIEMH U
IPABOOTHOIIEHIIMA MEKAY HAYANHHAKAMYA W NOXYAHEHHEIMH,
A IMEHRO— HOPM'B OPTAHA3ANIOHHHEXE, onpexbiaomuxs xba-
TeIbHOCTh OPraHOBH BOHCKOBOIrO yNpaBIeHis, HX'h MOXHOMO-
yiz *). COBOKYNHOCTH YHOMAHYTHXH HOPMBH BOHHCKATO BOC-
nAragigs pbp oOmmpHOMD cMHcerb, T. e. HOpME, ompexbud-
IOHIX'H YCIOBif, 3ajaud, CpeiCTBa, COJAEp:KaHie ITOr0 BOC:
NATAHiA H, BP YACTHOCTH, KapaTelbHHA MEPH H cUO0COGH
nxbp npumbHenia, ofpasyers coboii ImcnuIIMEApHOE IPABO
Boficka, KAKs YacCTh IPABA BOGHHATO BB OGIIMPHOME CMH-
crk. M3n o0meit maccm xbamif maxasyeMuxs, BHybagwoTes
no (GOpPMAILHEME IPASHAKAMD, —TAKECTH HAKA3aBiA H Aep-
marexet xapaTeipHOH BIACTH, BOEHHO-YTOXOBHHSA IPABOHA-
pymenisa. Ilo cmpaseximsomy 3ambuaniio upodeccopa Kyss-
muHa-HapaBaepa— NpUHNEMIATEHATO pa3Invii MeERAY YIo-
10BHOA M XuenmminHApHOH# OTBBTCTBEHHOCTHI0 BbL BOEHHOMS
upast He Moxerb OHTH °). Beb nonmrkM pasrparmnunts

') BoeHHO-yroJoBiOe IIpaBO, dJacTb oOmas, crp. 243; Taramuessb-
Kypces. erp. 175.

2) H. Hekawoaowb, .IIpecrymirenia rocy1apcTBeHEbIS A IPOTUBD JATHON
cBo6oan (aexkuim) 1892 r, crp. 39; A. K. Byaspeprs, Jleknim mo 0c06. 4.
yr. mp., BHE. 3-f c1p. 2; doud Pesomd ., Jncunnannapaoe mpaso“ ypm. I'p.
u ¥r. IlpaBa, 1889 r. ku. VI, crp. 4.

3) Boen. yroa. mp., 9. o6mas crp. 110; roro-ixe Mabnisi— Garraud, Trai-
té théorique et pratique t. 4, § 1146, p. 5; doundp Pesomb—ykasamnoe covm-
gemnie, K. Tp.n Yr.mp. 1889 r.kr. VIII, crp. 25.[locabanift n3b Ha3BaBHHXB
aBTOPOBB e BIOJARDB, BIpoueM’b, IocabjoBarelend IO ITOMY BOIpPOCY, TaKb
KaKb Bb TOMDBb-ke Tpyilb Ha cIp. 4 OHD ycTaHaBIHBaerh padjanyie MexI1y
YTOMOBHRIMT CAYXeOBBIMD HPOCTYUKOMD II INCUHILIHH 'PHBIMDB. CM. TaKke —
KopkysoBb, Pycckoe rocyiapersennoe upaso, T. II, Bnim. I, crp. 584 —585;
Bepuepsb, YueOHHKD yroaosuaro npasa (BDL nep. Hekawo.1oBa), u. oco6. 1. II,
crp. 291; Weisl, Das Heeres Strafrecht, s. 23—25; W. Brauer, Handbuch 8—9;
E. Dangelmaier, Die Militdr-Verbrechen und Vergechen, 5—6; K. Zappe
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NPOCTYNKM JUCHMIIMAADHLIE M YrOJIOBHHE, 10 CYILECCTBY
HXD, HE NPUBENM HA Kb KAKMMD NONOKUTEIBHHMS M Gea-
CHOPHHIMD BHBOJAAMB '),
9ro ke kacaerci Hapyimeniii HOpMB opranmaulou-
HHX'B, TO Abamia 9roil rpynns ne s3akiouanTs BB ce6h
HREUEero cneniarsno BoumHCKaro. UMb upmeyms o6mifi xa-
pakKTepds NPOCTYNKOBD 110 cIyx0b rocyraperBeHHoOil, Kakb
sroynorpebueniii caymeSnHMn moxnomouiamu. OrHecenie
9TUX'D NpaBoHapymeniii, N0 ycranoBnBmefica TepMIAOIOTIN,
Kb KaTeropin BOMHCKAXB, MOKETH OHTH 00BACHEHO HCKIIO-
4uTENbH0 THEMB 00CTOATEIRCTBOMB, UTO COOTBBTCTBYIOULA
HOPMH 1I0JOKHTEJIbHAT0 NpPaBa BXOXATH BB COCTABH BOEH-
Haro sakoHojateirncrBa. Ilo cooGpameniaMs yroxoBHOI mO-
JTATHKH 9TH OPOCTYHOKH IO cayxdb Bofickosoil MOryTs OHTH
3aHECEHH BB KOJAEKCH BOEHHO-YT'0JO0BHHE, HO ¢b APYroil
CTOpOHH, 0e3b BeAkaro ymepOa AXd BOficka, OHH MOTYTH
OHTH pexyeMOTpBHH 3aKOHOMD OQMEYTOJOBHHM®B BB OT-
xbak o npeerynreniax® HPOTUBH NOpPAJKA YIpaBIeHid M
¢ny®eOHHXD 7).
o coxepsxanilo cBoeMY BOEHHO-XMCUMILIFHAPHHSA, B
o0mupHOMT cMEcHB, HapymIeHis CYTb Onawia 6oewHocay-
CQUUTS, * ABAAIOULACA PE3YABTNAMOMS COIHAMEABHOU CAMO~
OMAMENBHOCIIU, U35 UUCAG MOMUB0S KOMOPOU COZHAMEABHO
UCKAIOUEHA UAY U3T UUCAG MOMUBOES KOMOPOU YNYUEHA 60AR
6€pT06HA0 60%icOA, BHPAaKeHHAsA BB moBexbmiaxsb: 1) Hemo-
CPEJCTBEHHO O0O0pameHHHX'h KO BehEMB BOMHAMB BO HMA
OnTia camoro Boiicka (u3mbHa, mo6brp, oTuymIeHie KaseH-
HATO0 OpY:Kif), 2) HemocpexcTBeHHO 00paIeHHHXD KO BCEMB
BOMHAMB BB IBIAXT® BOMHCKAro Bocnmrania (0esumHie, NbAH-
¢TBO, HecoOm0xeHie GOpMH OJeHKAH, OTUYHKAeHie KaseHmoil
OJEHKJIH, CAMOBOJIBHEA OTIYUKH), 3) OOpAIIEHHHXD HEUo-
CPeJACTBEHHO KO BehbMb HAualbRMKaMb, Bb LBIAXD TOro e

\

Grundziige des Militir-Strafrechtes, 12—13; K. Hecker, Lehrbuch, 15—16.
TIpoTHBOMONOKHBIST MEBHI: He'BJIOB'b, I\\p("b BOeH. Yroa. Ip., 4. odmad, cTp.
§83F hleoeman, System des militdrischen Disciplinar- -Strafrechtes, § 19, s. 18,
5, s. 28.

') Kopkyuossn, Pyeck. roey1. up. t. II, Beimn I, § 70 er1p. 560--584.

2) Ykasauuas clcreMa HauLIa cedb 1I01HOe Bbpamenie BDL Beabrifi-
CKOMD BOEHHO-YTOJI0BIHOMB Kolekch (Codé pénal militaire 27 mai 1870); mc-
KJIoueHie cocraBisierh JAMWb art. 55.

Rakbp ompe;ibadern art. 13 aakona 20 iwoas 1814 r., ,tous les délits et
toutes les transgressions... qui ne se rapportent pas exclusivement au
service militaire* oTmecensl Kb 001eMy YTOJI0BHOMY 3aKOHOIATeJdLCTBY .



BOMHCKaro BOCNHTaHiA, (npeBHllenie u GesxbiicTsie BiacrH,
craGuii Baj30pb, AypHOEe o0pamieHie C¢b NOAUMHCHHHMR),
4) o6pameHHHXB Kb NOIUNHEHHHMD Uepess INOCPEICTBO
HAUANbHNKOBL (HeNOBMHOBeHie BO BCBXH €ro BHAAXD),
5) ofpameHHHXs HENOCPEICTBEHHO Kb HOAUAHEHHHMB
(ockopOienie HAUAILHUKOBD), 6) HEMOCpeACTBEHHO 00OpAaIleH-
HHXD Kb OTXBIBHEIMB IPYNNaMb BOEHHOCKYKANAX'D, HCIOIL-
HAOMAX'S 0CO0HA 00A3aHHOCTH (IpecTyMIeHis KapayabHOM
n KoHBofinoit caymOu) '). Taxums obGpasoms crbiyers
IpH3HATH, YTO NPHUHIOUNIAIGHATO DPA3ANMUid Me:KIy NpaBoHA-
pymeniaMn o0iie - YrOIOBHREMHE W BOMHCKUME He CYIle-
ctByerb. Ho o6aacms Owamii mawxasyemsizs BD TI'PamIAH-
CKOM> M BOGHHOMB OHITY, KaKb YBUAEMD HIl:Ke, HE COBIA-
JaeTh M HE MOKETH COBIAJaTh, Bb BHXYy camoi whbim
Onitif Boiicka M ompexbigeMux® 3Toil 1biplo nmpaBb, 004-
3aHHOCTEH ¥ IOPUIAMUECKNX'> OTHOIIEHIH BOEHHOCIYKAIIAXD.

IlpumbrenieMs Hakasamifi kb INIAMB, HAPYNINBUINMB
cBoell 1bATeIsHOCTHIO ' yCTAHOBIEHHKI B rocyxapersh npa-
BONODPAJOKG, He HCUEpPNHBAETCA KapaTelbHad ALATEILHOCTH
rocyaaperBesnoii Bractn. OcoOwa cBoficTBa M ONACHOCTH
OTALIBEHXD OPOTABONPABHHXE Xbiersiii BHHYKIAOTH BD
HEKOTODLIXE CIyyadaXx’h OPraHOBS BIacTH mpubGbrarth kb Mb-
pamp (msuueckaro mpumyxAeHis, ambomuMs nbisio—He-
MelleHHo Bo3xbiicTBoBaTP BHAa HENOKOpHAro m THMB BoscTa-
HOBHTh HODMAJBHHA YCIOBiA 00meEcTBeHHON MKUBHM.

Irn MBpH HaxoxaTh ceGb npumbmenie kKaks BB Ipamk-
JAHCKOMB, TAKh M BB BOGHHOMB OHTY, HO BB mocabimemn

1) Weisl, Das Heeres Strafrecht, s. 20 # A. Wilchelm, Commentaire,
p. 74, § 1103, BHABHralOTH HA HepBoe MbCTO, IpH OWBHKD BOHHCKHIXD Ipe-
CTYNHBIXD ABAHIA, AXB BPeJOHOCHOCTH, HX'b HOCTBICTBiA, a He BOJeBOMN aje-
MeHTD ABd4Hid, a HOTOMY IPH3HATD BO3MOMKHBIMB KapaTb HNPOCTYIKH JierkKo-
MBICIIeHHble, HO LOBJIeKUIie 3a co060l0 BpelHbla IOCHbICTBid, crposke AbARi
YMBIIVIEHHBIX'D, HO He MMBBIINXD BpejHBIX'sL BoOOlle HJIH CTOJb BPeJHBIXD
nocabacrsifl. Bb BAAY TOro, YTO HAJHYHOCTh HWIH OTCYTCTBie Bpe/HBIXD pe-
3yJbTAaTOBD HEPBIAKO COBEPIICHHO He 3aBHCHTD OTDH AbfATelds H OHH MOTYTH
OBITL yCTPaHEeHbl OMJI0I0 00CTOATEJNBCTBD COBEPIIEHHO CJIYYafHBIXD, BPAXb-IH
MOXHO COIJIACHTBCS ¢b H3J0KeHHbIMDb MEbBHieMb. [ake ocraBadch Ha TOYKD
3pbHiA YyKa3aHHBIXD aBTOPOBDb, HEO0XOJUMMO IIPH3HATH, 4TO ABATEIBHOCTH
YMblIIJIEHHAsA €03/1aeTh HEeCpPaBHEHHO OO0JbIIYI0 BLPOATHOCTH HACTYILIeHis
BpPeJHLIXD IMOCHBACTBif, TAKDL KaKb IIPe;lyCMOTPHTEIbHBI HJIH HACTOMYMBBIN
TIpeCTyIHHK'D YCTPAaHHTDL BerpbTHBINiAcA upensTersid. S moaarawn, YTo OCHOB-
HOMl dJeMenThb BOHMHCKHXDL IIpecTyHNHBIXDL AbdAHill ecThb oTpnuanie, a 3aTbMb
TmpeBe0Opexewie BOJM BepXOBHATO BOXKI.
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HOXYUYAl0Th COBEPIIEHHO O0COOHIl XapakTeps, oupexbiaomiit
n camoe Mbcro MXTB BBH BOGHHOMB 3akoHogarteascTBh. Pu-
3UUECKO€ NPUHYAKAEHie Kb NpeKpallleHil0 NpOTHBOIPABHHXH
xbiicrifi 3axiouaers BB cedb, HecomabuHO, KapaTeibHHIL
9JIeMeHTH, TAKh KAaKDb JHUIIAaeTs NpaBoHapymmTeri THXb
HIN APYTAXD OJArDh MIA OrPAHMYMBAETH I0IB30BAHIE HMM.
Ho ¢ xpyroii ¢TOpOHH OHO CYMECTBEHHO OTIMYAETCA OTH
HaKa3aHig, KaKB TAKOBOE IIOHMMAeTCs BL YIOIOBHOMB Opa-
Bb. JTo npmEYKIEHie, BO-NEPBHXD, COBEPIIEHHO HeOlpe-
IbIeAHo MO CBOeMY CoOJXep:KaHil0 U, BO-BTOPHXB, HpeKpa-
MAITCA ¢b MOMEHTA BO3CTAHOBIEHiA HAPYIIEHHATO IOPAX-
KA RIM N3LABIEHiA MOKOPHOCTH JMIOMD IPUHYHJAAEMHMD,
TOrJa KaKh Hakasamie, ompexbideMoe YroIoBHHMD B3aKo-
HOMb, HE HAXOJMTCA BbL 3AaBUCHMOCTA OTH NOCIBIHAXD
IBYXDb YCIOBili. A moromMy, Bb o6umeMs 3akoHoAaTeIhcTBB
T MBpoupiaTia HaxoAaTp ce6h MBECTO BB 3aKOHAX'B aIMA-
HACTPATUBHHXB. BB BOEHHOMT OHTY BHJABAraercs Kakb
GesycaoBHO HE0OXoAMMOE YCIOBie OHTIA BOiickA —— HOKOP-
HOCTH BoXb BOEJAA, W BocmuTaTerhHas AbATEILHOCTH, HAa-
lpaBIeHHAA KB Pa3BHTiIO. cooTBhreTBYIOMeii HpaBCTBEHHO
cnocofHOCTH, nNpioGpbraers ocoGeHHO BamHOe 3HAUeHie.
Bp TEXB cryuaaxs, korxa oOmig BocnmTanbHEA MBpH K
Jaxe yrpo3a HakasaHmieM’s He JOCTHTIM cBoeii nbim u Boen-
HOCHY:Kamiil CO3HATEIRHO NPOTMBOIOCTABIAETH BOXb BOXKIA
AIA ero mpejicTaBHTEleii-—CBOI BOJI0, BO3HHKAETh HE00XO-
InMOCTh Bo3AbilcTBiA yke He HA BONIO HENOKODHAro, a HA
ero Thi10, uTOOH MCKYCCTBEHHO BO3CTAHOBATH HAPYIIEHHOE
paBHoBkcie, Takb kKakb ABE camoompexbisiomia Boam He-
MHCIAMH BB BoiickB. Takoa Ommxkafimas nbias ¢nsn-
yecKaro IpUHY:KJeHis HeMmOKOpHAro; BechMa BBpOATHO oxHa-
KO, UYTO OHO MOKETHh JOCTHTHYTh H ABHCTBHTEILHO NOCTH-
raeTs M Apyrylo nbis, Bb AaHHOMB cryual BTOpocremeH-
HY0, HO uMbOmY, OXHAKO, BAKHOe AIA Boiicka 3HaueHie,
a nmMenHo ubip BocumrareisHyo. HemocpeacTBemHOe BIi-
agie Ha ThBiao Takoif cuiH, npormBoxbiicTBie kKoTOpoii Oy-
Xerb OuYeBHIHO O0e3pe3yIbTATHO, MOMeTH  BH3BATH BB CO-
sHanim veropbka mpexcraBienie o Toff mbam, kb KoTopoit
ero Hampasisers so3xbiicrBylomas cmia. IIpexpcraBienie
#&e 00D 3Toil Ihim, NPOTUBONMOCTABIEHHOE ANUYHOMY MOTHBY,
u BocuoMmHEAHIE 0 THXB mOCIBICTBiAX'B, KOTOPHA OHIN
CO31aHH XBATEILHOCTHIO, ONpeXBIEHHO JINUHHMD MOTH-
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BOM'B, — MODCEM5 BHIBBATH ') HOBYIO, KeJATEIBHYI0, UCHXH-
geekylo komOmnauin. Kpomb Toro, sro ¢mamueckoe mpm-
Hy;KJeHie MOKeT'hb KOCBEHHHMb IyTeM’b, NyTeMb mpumbpa,
MOBNIATh BB TOMB K€ HANpPABJIEHIM M HA APYIHXb BOEHHO-
CIyRAMAXD.

A uoromy HOpMH, ompexbasiomis yexoig a qbin Qu-
3IUECKATO IPHHY/KJEHIA HEIOKOPHHXDH Kb IIOBUHOBEHIIO,
JOWKHH OHTH OTHECEHH BB BOGHHOMH OHTY KB NpaBy
JUCIUILINHADHOMY, & He Kb QAMHHACTPATHBHOMY.

PesioMmpysa Bce usiomeHHOE MH HpAXOINME KB crb-
JyomnMb BHBoXaMb. Jia GHTia Boficka meoGxoxmma cmo-
COOHOCTh COBHATENHHATO MOAUMHEHIS KAKAHMD BOMHOM'BH
cBoeil Borm — Boxb BepxoBHaro BoxkIA. CpexcrBoMb Xis
JocTHKeHiA 9Toif IBIn CIYRATH BOMHCKOE BOCHHTAaHie,
BOMHCKAsA JMCLMILIMHA. Y CIOBisf, 3a)au, coxep:KaHie i cpex-
€TBR BOHHCKATO BOCHATAHiA omperbiaoTcs IuUCIMILIAHAD-
HHEMB IpPaBOMb. BomHCKoe HakaszaHie ecTs 0XHO H3B BOCHH-
TATEABHHXB CPEICTBH; APYIHMD KpaiiHUMB CpPEeICTBOMB
Apiderca Qusnueckoe npuayxienie. JbATerbHoCTs BOGHHO-,
eIy:Ramiaro, H3b UACIA MOTHBOBTL KOTOPOl CO3HATEIHHO
WCKI0UEHA BOJIA BEPXOBHATO BOKJIA, BHDAKEHHAd BB MOBe-
abRiAXD, 00pamMEHHHXD Kb BOfiCKy, ABidercd UPeCTYNHOM
n Hakazyemoii. Bubmmii mpussakb raroii abareibHOCTH—
upecrbrosanie JIMYHHX'> HHTEPECOBH BB YIiepds MHTEpe-
caMb Boiicka (onperbieaHHMB BOIel0 BOMXKJIA) IIA IlIpPEHe-
Opeskenie aTUMH nocrbIHEMY,

I11.

IIpecrynnoe akbamie, mo coxepxaniioo cBoeMy, ecTh
abiicrBie weaorbka, Hapymapomee ycTaHOBIGHHHI 3aKOHOMD
npaBonopAxoks. Bb o0bexTuBHOME cMHcxb abanie Moxkers
OHTH NPA3HAHO NPECTYIHHMD TOIBKO NP YCIOBiM cymle-
CTBOBaHif OPHJANUECKAT0 B3AKOHA, BOCUpemanmaro 3To xb-
AHie MOAD Yrposoii Hakasamin 3a Hapymerie sanpera. Ilpnm
OTCYTCTBiM Takoro sampera xbanie ABiferca npaBoMbpHEMB

') Ho me Bo BcbXD caydadxb BbI3bIBaeThb. Bb 8TOH HeompexbiIeHRnOCTH
PesyIbTaToBb H 3aKI04aercs, Mex.1y IIpOYAMD, IPHYHHA HeyJ0BJIeTBOPH-
TeJAbHOCTH BOCHUNTanid MbpaMH IpPHHYHTE]IbHLIMIL BO3BEJEHHHIMH Bb CH -
cTeMy.
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mim opuxndeckn OespasinuEnMb. Ho mnpmanaks Bocmpe-
menHoCcTH AbAHIA IOA® cTPAXOMB HAKA3aHIA HEXOCTATOUEHD
eme Jaa DpH3HaHia IBARiA npecTynHHME BB CyOBeKTHB-
HOMB cMEcIb. 3akoHd ofpamaerd cBOM BexbHiA TOIBKO Kb
TEMB, KTO .MOOKCems HUXB BOCHPUHATHE M BB COOTBBTCTBIN
¢hb 3THMT BocnpiarieMs onpeabinTs cBolo camoxBaTens-
Hoers. Jlaa mpecrynmoctm abania, BB CYOBEKTUBHOMD
OTHOIIEHiN, He0o0X0JMMO YyuacTie CO3HaHiA M BoIA JHIA
xbiicrBywmaro. Cosnanie camoro xbiicrsia m ero Bocupe-
ImeHHOCTYH, ¢b OXHOf cropomH, m oupexbiemie cBoeii camo-
abarersnocTH mpeicTaBIeHieMs 0 Takoii wbim (MoTHBB),
XOCTHHEHie KOTOpoif BocHpemeHOo 3aKOHOMB, ¢b Apyrofi—
o6pasyers coGofi cy0'beKTHBHYI0 BHHOBHOCTH JMIA IO OTHO-
ImeHil0 Kb COBEPIIEHHOMY MM HADYUIEHII0 NPAaBONOPAXKA.
JlpyruMu cioBaMu, NpH HATHUHOCTH YKA3aHHHXG ICHXH-
YeCKHXb COCTOAHil mpecTynHOE BB OGBEKTMBHOMD CMHCIB
Ibanie MomkeTs OHTH NOCTABICHO BL BAHY XAHHOMY JANY.
BuroBrocts ke amma oGycroBimBaerb coboii ero orbr-
_CTBEHHOCTb M, 10 0fmeMy npaBmIy, HaKasyemocrb. OTeyT-
cTBie 7€ OJHOr0 W35 YCIOBili CyOBeKTHBHOE BEHOBHOCTH
ycerpanseTs Bo3MoxkHOCTs BMBEBHIA BB BuBAY XbamHia m ero
nocakucriii. -

TaknMt o6pasoms, obaacts xbamiii, HE moxIEKAMAXE
BubEbHi0, X014 M 3akmoyannmxs Beh BHbmAie npusHakm
HAKa3YeMHX'b IIpaBoHapymenifi, kaks 0BE omnpexbieHH yro-
JOBHHMB 3aKOHOMB, HaxoiuTcd BB coorsbrersim e¢b 00-
nactbi0 abAHifi BMBHNMHXT Bb O0BEKTUBHOMBs H CYOBek-
TuBHOM'S cMEelb. Eean mocararerncTBo mmbers Hemoepex-
CTBEHHHMh> 00LEKTOMB 6iara M HWHTepecH, He oXpaHdeMbe
YrOJOBHHMB 3AKOHOMB, €CIH, BO-BTOPHXB, OTCYTCTBYETDH
OpAYMHHAA CBA3b MERAY CO3HAHIeM’d> M Boleil imna, ¢b 0f-
HOH CTODOHH, M sBIeHiAMHA, BH3BAHHHMH ero xbiicTsiama,
¢b JApYyTroil, # HAKOHEWb, ecIu JINNO, 0 0COOHMD YCIOBIAMB,
Bh KOTOPHXDH OHO HAXOJATCA, HE MOKETH NPAHATH 3aKOHD
B'h UHCIO MOTHBOBE CBOcii abarerrHocTH, — TO BO BCHXB
3THXD CIyyadxsb, npm obmeid Bmbrsemoctn cyObekra, 1b-
anie AesMbHENMO eMy BB BmEY. OTcyTeTBie mpaBoBofi oxpa-
HH HHTEepeca, He3aBACHMOE OTh BO1M AbiicTBYOWUX's IANB,
ABIAETCA TAKAMD 00pa3oMb OOBEKTMBHOH, H MO CYMECTBY
cBoeMy—Iopuanueckoil, npnunnoi nepmbrenis BL BuUHY Xb-
AHiA; npoTMBONpaBHHA ke ybiicTBia amma, immamomiz ero
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OXpaHH 3aKOHA, U IICHXMUECKiA COCTOARIA, BHpAKAIOUIACA '
.Bb OTHOINEHiAX'D> CO3HaHiA M BoaM Kb JAbiicTBilo, cozgawTs
cMBIDaHAHA, 00BeKTHRHO-CYOFeKTABHHA HIA, N0 YCIOBIAMB
CBOEr0 BO3HHKHOBCHiA, (axkTHUecKia NpuumHH HeBMbHenid.
Idro pasxbienie, He nMbwiNee cylecTBeHHAT0 3HAUCHIA BB
Teopim 06ImAro yroJoBHATO NpaBa, 3HAUATEILHO 00Ieruaers
pascmorpbrie m paspbmenie Bompoca o HeBMbHeHim BB
BEAY JXbARIM BB BOEHHOMB OHTY.

ITepexoxs xb oupexbiernio npmunEs HeBM'ﬁHema BB
ofmemM® YroxosnoMb mpash, cumrard Heo0X0AMMHME OTO-
BOPHTHCA, UTO JAeTalbHOe pascMoTpbRie nXb He BXOANTD
BB 3ajauy Hacroameii paGore m Morio OH cocTaBHUTH
IpeiMeTh COBEPIIEHHO CaMOCTOATeIhHAro m3cibposanis. Bs
XaxpRbiimeMs W3l10KeHIM KaxkJag H3L YKABAHHHXB MPH-
upHbs OyZeTb pascMoTpbHA auwb 65 MOU MNWPH, 65 KAKOU
Imo mpedcmasanemca HeobLOOUMMMS OAR 060CHOEANIA TOAO-
OICENTL OCHOBHOU MeMbt.

B® pany upnumes lopmimueckaro xapakrepa, ycrpa-
BIOmuXs BMBHeHie BBH BHHY, Ha lepsoMb Mberd xommmo
OHTH IOCTABIEHO WCHOJIHEHie B3aKOHA M 3aKOHOMB BO3IO-
merHHofi obasamnocrn. M35 momATia 0 npecTynAoM® xbaninm,
KAKDh BOCNPENIEHHOMH 3aKOHOMB, CB JIOTMUecKoii HeolXxo-
INMOCTHI0 BHTeKaeTh, uT0 AbAHie X03BOJEHHOE WMIM Npex-
NMHCAHHOE B3AKOHOM> HE MOKeTH OHTh NpPECTYNHHMB, XOTA
6H OHO 1O CBOeMY cojepkKaHilo, II0 CBOMMD BHBIIENMB
OpoABIEHIAMB, COOTBETCTBORAIO NpH3HAKAMB THXB WIH
APYTMX's NPECTYNHHXH ¥ HAKABYEMHXB IOCATATEILCTBD.
Jlumenie sxusum ce6bt mojxoOHHXB Bo Beh Bpemena m BO
BehbXD 3aK0HOJATEIHCTBAXs NpH3HABalOCh JXbaHieMD Boc-
NpemeHHHMb, PEeCTYNHHMB N HakadyeMHMb. Ho iumenie
AN3HA NPECTYNHHUKA, OCYXKIEHHAT0 BIACTHI0 Kb CMEPTHOM
KasHH, PYKOI0 Nalaya, He cO3ZaBaio JiA wocabpmaro or-
BBTCTBeHHOCTH I©epels 3aKOHOMB, TAKBL KAKD JTOTH Ha-
Jaub AN MCHOIHATH TPeGoBaHie 3AKOHA, a HE HADYINAIE
ero. Jinmenie xm3um Bpara WiM npmunHeHie eMy THIecHHXB
noppexjeniif BB 000 He TOIBKO HE NPECTYNHO CBh TOUKA
3pbHia 3akoHa, HO Jaxke oOasarerbHO. Bosaepxanie mim
VKIOHeHie 0Th 00A3aHHOCTH, KAKB OTH BCAKON yCTaHOBICH-
HOif 3aKOHOMB, BHpakag ¢000ii HeNOBHHOBEHie JTOMY mHO-
crbiEeMy, NOIyYaeTs XapakTepb NPOTHBONpaBHAro Oes-
XbiicTBisn, o0xaraemaro HakasamieMd m cibjaoBaTeisrHO mpe-
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crynnaro. Tome caMoe MOKHO CKA3aTh OTHOCHUTENHHO JH-
mieHis cBOGOJXH, MMYIECTBa, NpAYHHEHiA ¢u3nueckaro crpa-,
JaHigz—pass sTn xbiicTBiA BB TOMB HIM APYroMb cayuab
UpeNNUCAHH 3aKOHOMD H BHIOIHAKTCA YIOIHOMOUEHHHMA
OMB JHIAMA.

B memocpencTBeHHOIl cBA3W ¢B 2TOH NpHUAHOH He-
BMbHeRiA XoXxKHA OHTH IOCTABIEHA JXpYyras, CXOXHAA 10
CBOEMY IOpPUINYECKOMY OCHOBAHiI0, IMEHHO — OCYIIeCTBIenie
anuomMb cBoero npama. Cy0BekTnBHOE NpaBo, KAKD HOPHLA-
gecKas BO3MOKHOCTH coBepiaTh XbBHcTBifA, HampaBleHHHNS
Kb 0CYIIECTBIEHII0 INUHHX'G HHTEPECOBS, BO3MOKHOCTD, 00y-
ciroBieHHasA coorBbrersyomeil 00A3aHHOCTBLIO APYLHUXB JIO-
leil—He upemATeTBOBaTH 3THMB IbiicTBiAMD, onpexbinerca
BB CBOWX’h I'DAHALAX'H [PABOMB OOBEKTHBHHMb, BAKOHOAA-
rexbHEIMI HopMaMu. Onpexbida 3Ty BO3MOMHOCTH M IPeO-
CTABIAA CYOBEKTaMb L(PABD I10Jb30BaThCA €10, 3AKOHB, Na0H
He npornBopbunTh camomy ce0b, e MokeTs 00BABUTH Abii-
CTBifl HpaBOMBPHES —IPOTHBO3AKOHHEIMA M HAKA3YeMHMH.
To, uro no3BOIEeHO, He MOkeTH OHTH 3anpeieno. Ycrana-
BIMBAeMO€ 3aKOHOMD BB HBKOTODHX'B CIyuasdx’s 3ampeme-
Hie Toif mam apyrofi ¢opmsl NOIB30BaHiA NIPABOMB WIN
pacnopasenia MM, BO UMA OOU[ECTBEHHHXD HIA TOCYJXap-
CTBEHHHXD MHTEPECOBD, HMCKOIBKO HEe HAPYIIAETH TOJIBKO
YTO YKAa3amHAro MPHMHLMIA, TaKb KAKB N0X0OHOE 3alpeme-
mie ecth He Gorbe kakb cOmmxenie mpexbioBs, pasrpanm-
UMBALINXD MHTEpecH xlojeil, cykenie ofiacTn npasa, a
He sampemenie ybiicTBiii, coBepmaeMHX’h BB yCTAHOBIEH-
HHXDB npexbiraxs.

Cs apyroil cropoHH HEo0X0AUMO NpPH3HATH, UTO Hpa-
BO, OyAyuu JIMIIhL OXpaHAEMO# BaKOHOMH BOBMOKHOCTHIO
IbiictBoBaTh, He MOkeTh OHTb HADYIEHO caMUMB CyOb-
exToMb ero. JlbiierBia auna, coBepuleHHHA HMDL BO BPEXB
caMomy ce0f, He ABIAIOTCA HapylleHieMb cyOBHEKTHBHATO
mpasa, a JMME OTpeueHieMdb oTh Hero. Kcim Bb HbBKOTO-
PHXB CIyuYasx’b OTpeueHie OTH INpaBa pa3cMaTpHBaETCH
Kakb Abanie BocmpemenHoe m Hakasyemoe, TO BB Abifcr-
BUTEIGHOCTH YIOJOBHHII 3aKoHh Kapaers 315Ch He OTKash
OTH LpaBa, a He BHIOJHEHie JOIKHATO.

IIpmauuns reBmbuenia B» BBy xbaniii, kommm ocy-
HeCTBIAETCA CYOBEKTIBHOE IPABO JHIA, TPeOYeTh, OJIHAKO,
CyLIeCcTBEHHONl OTrOBOPDKH BB OTHOMeEHiM THBXD cayuaess,
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KOTJAa ATO 110Jb30BaHie IPABOM'B COINPOBOKJIAETEA IOCArA-
TEIRCTBOMD HA I[IPABA TPETHUXB JIHIG M HApPYIIeHieMb
ATAX'> NpaBh. 3xBCh BO3MOKHH JBAa CIyuas: CyOBeKTs,
OCYI[eCTBIAA CBOE€ IPABO, JNIIL KOCBEHHO M Bh CUIY ecTe-
*TBEHHAT0 NOJNOKeHid Beuleil HapymaeTs INpaBo ApPYroro,
IIH K€ OHB HeNOCPEXCTBEHHO NOCATAETh HA OOTFEKTH, Ha-
xojxauiieca BHB ero mpaBoBoii cgepH, I OXPAHH NIM BO3-
CTAHOBIEHifl CBONXD NMPABOBHX'> HHTEPECOBH, KOMMB YIPO-
/AaeTh NIA MOKeTHh YIPOKATh omnacHocTh. l)pmamueckas
BO3MOKHOCTH JbiicTBiif, HAUpPaBIEHHHX'P Kb JOCTHKEHII
nspberHofi noxesnoii nbam, xbficrBuTennLsaro mim npexmo-
aaraeMaro Oxaara, uMbers xia uerobka B3HaueHie TOJIBKO
npH ycioBim peanpHoif, pakTHueckoil BO3MOKHOCTH JOCTH-
senin npecabayemoii mbmiu. OrcyrerBie »sroif mocabrueit
BO3MOKHOCTH YHHUTOXKAeTh caMoe 3HaueHie npama, ofpa-
IaeTs ero B'b NMYCTOil 3BYKH, BB HIel 0€3b CoXepKaHid.
ITockonpKy 3TA BO3MOKHOCTH OCYHNIECTBIECHiA IpaBa 3aBH-
curp OTH XbiicTBifi TpeTHMXD JIMIB, NOCTOIBKY HTH 1O~
cabania o6aswearomes 3AKOHOMB KL BHIOJIHEHII0 HE00Xo-
aaMEXE XBiicTBii mam kb Bo3Aepxkaniio orp HEXB. llpaBo
HeMHcinmMo Ge3b coorphrerByomeit o0azannocTn. Takums
o6pasoMs, HEPBHI H3'h YKA3aHHHXD CIyYaeBb -oupexh-
afercs BB CBOEMP IPHMINYECKOMT 3HAYGHIN HA OCHOBAHIN
o0muxs Hauars npaBa. Eeim a, xbilctBys BB orMekenan-
Hoil MHE 3aKOHOM'B 00JacTH, OCYIIECTBIAI0 CBOe NPABO M
ThM'b NPHUMHAK Bperds OxaraMb TPeThUXb JNNE, TO ABA-
Hie MOe HHCKOJIBKO He TepdeTh 3HaueHia upaBombpraro.
Ho Bo3REKaeTh BONPOCH: Kakb CyOBEKTh lIpaBa OCYyIIe-
CTBUTH 3TO HocaibxHee, ecim JIMLO 00A3aHHOe, He B3Upasd
HAa TpejANncaHie 3aKOHA, He BHIOIHAETH Jexallell HA HeMb
o6aszannoctn? Cosnaercs kakp OH HeoOXoxmMmocTh nmpumb-
HEHis UPHHYINTEILHHX® MBDPH, BTOpKeHiA BB NPABOBYIO
chepy oGaszammaro amua. Kro me MomxerTs OWTH ynoxmo-
MOUEH'h HA 9TO BTOp:keHie? YcioBia obmecTsennoif u ro-
CYAApCTBEHHON JKM3HN, HODMHPYEMHs, BO MMa odmaro 0xa-
ra, 3aKOHOMB, MHCXOJANMMB OTH BepXOBHOH BiacTH, AB-
JAI0Th> HECOMHBHHHMB TOTH BHBOXB, UTO IIPHHY:KIEHie
TPeTBUXh JHI'G Kb BHIIOJHEHI BO3I0KEHHHXD HA HAXB
3aKOHOM'B 00A3aHHOCTEIl MOKETs OHTH NIPEJOCTABIEHO TOIBKO
opraaMd BIACTH. BTopieHie ynpaBOMOYEHHATO YaCTHATO
anna BL cdepy abareanrHocTn amia 00A3aHHATO, €CTh I'PAK-
4
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JaHckas BOfHA, He OCYNIECTBICHie upaBa, a JUIIb HACH-
xie. TocyaaperBeHnnii OHTBH, Kakb GopMa NPHHYAUTEIb-
HAro, HO UpPaBOMEpHAro BIACTBOBAHIA, U CAMOBJIACTIe rpa-
IaHB — NOHATIA, MNekmoualomisa Jpyres Apyra. Ilono:kenie
9T0 He BO3Gyxkiaerb comMabHii 1m0 oTHomeHil &b ThM®D
CIyYasAMB, KOIAAa JHIO 3aHHTEPECcOBaHHOe MMEeTH BO3MOK-
HOCTh 06paTnThesa KB coxbiicTBil0 OpraHoBb BiIACTH H, Ta-
KM 00]Da3oM'b, NOCTHIHYTh :KelaeMaro M XomkHaro. Ecan
e Takoii BosMokHocTM BETL, a nbicreie wmam Gesubii-
CTBi€ TPETBAr0 JHUA YI'POKAETH HEBO3HArPAJWMEME Bpe-
aoMb? Jlomkens IM cy('beKTh IpaBa NOKOPUTHCH Meperhb
BO3MOKHOCTHI0 COBEpIIeHHON yTpars Gaara, niu umbers
UpaBO BHNOJHATHL (yHKUin opraHoBs Bractu? Jpyrume
ciopaMu, OyJAeTh JIH €ro MOCATaTeILCTBO HA (PABOBYIO
cpepy TpeThAro JAMia HPOTHBO3AKOHHHWM'B Hian npaBoMbp-
HuMb? Ecan oHO nNpoOTHBO3aKOHHO, TO, 3akiouas BH cedbh
BCch IPM3HAKM HAKA3YEMAro YrolOBHHIM'h 3aKOHOMB HOCHTA-
TEIRCTBA HA TPETHhUX'D JHIH, MOLICKHTD JM OHO BMBHEHiIO
s BaHy? BB opuinueckoii anreparyph cyuecTByiors 10
aTOMY Bonpocy aBa Mubuiga. Haus') mpussaers takis abi-
cTBif mpaBoMBpPHLIMH W HeHAKazyeMHMHu, ecid oHu nmMbin
CBOMMD. 00BbEKTOM'> MMYIIECTBEHHHA NpaBa JIMLA 00H43aH-
HArO, M-—IPOTHBO3AKOHHHWMH H HAKA3yeMHMH NPH 1l0CHATA-
TeAbCTBAX's JMYHHXB. B nocrbauems cayuat smbuaerca
BB BAHY JAIIL BPeXh JHUYHOCTH KOHTPATEHTR, MMYILECTBEH-
HHil e 2IeMeHTh NpaBoBApYIIeHIA WNCKIoyaeTcd W3b 00-
aactn BubHenia. Titze *) maers smauntersno parbe BB ph-
IeHiM JTOro BoONpoca W Npu3Haers lpasoMbpHEMu Beh
GOpMH 1OCATATENRCTE'S HA HMYIECTBO M JIMYHOCTH JALA
00A3aHHAr0, eci;m 3TH IocArareibersa UMbOTE wWhink ocy-
HeCTBICHie IpaBa, KOTOPOMY YIpOKaeTh ONACHOCTb, 1IPH
HEBO3MOKHOCTH OiuaaTh coxbiicrsia Bractn. HeoGxoummasn
000poHa BB ITHX'H CIYUaAX'b €O CTOPOHH JINIA 00A3aHHATO
He Jolyckaered.®)

ITpakruka Ilpasureancryouiaro Cenara, mo ToakoBa-
Hilo 142 cr. Yer. o HAaK. Rajar. MHp. ¢VA.,, CORHAJACTH

5 Principes généraux t. 1, p. 464—470.

?) Die Notstandsrechte s. 120—130.

3 Toro-ke mubnis epgnres  Meyer—Lehrbueh, s. 274, orpanngmsas
OAHAKO I0HyCKAeMLIT BPC1Bb  caMbIM1L, HensdbaupML, 1 Binding., Handbuch
s, 788—791, 110 BONpocy o upasb 0H0pouLL.



— 51 —

¢b NEpBHMb H3h NpHABEACHHHXBb Mubhiil (pbmenia 1870 r.
Ne 1507, 1873 r. Ne 557, 1871 r. Ne 767, 1874 r. Ne 198).

CounocraBasga Boupocs o BMbBHeHiM BB BHHY YKazaH-
HHX'B caMoynpaBHHXD AbiierBiii ¢b Havazamm, onpexbirsio-
mEMH cojepxanie W npexbin HeoOXoxuMoil 0G0pPOHW, NpH
KOTOpOil NpaBO B3amINIAeTCHd OTHb NPOINUCOIAKOHHALO NOCA-
tameascmea, Gyaern, aymaercs, 6oxbe uocabrosaTerbHEMB
OTPAHMYATHL MPABO- CAMONOMOIIY 3ANHTEPECOBAHHAI'O JIHIA
npexbiaMu orpanm npaBa A0 NPUOHITIA BIacTH, HE Ipeio-
CTABJAA JALY 10JH30BAHIA W paclops:keHid, X0oTd OH Bb
BUXY BO3MOKHOCTH HCKa 00b YORTKAXH €O CTOPOHH JIHIlA,
OuBmiaro o6asanueiMb. Bo Beakoms cryual pbuenie Bo-
npoca o upasombpaOCTH 1OXOOHOII camMonoOMOmM, NOJXATAIO,
AOJAKHO HAXOAWTHCA BDb IPAMOIl 3aBUCHMOCTH OTH Teope-’
THUECKAro M 3akoHojareibHaro onpexbienia unpenbiorn
HeoO0xoxmMoil oGopoHs u, BHE NpAMOTO ykaszaHiA 3aKOHA,
€aMONOMOLlh HE MOKeTh OHTh NPHU3HAHA IPAUNHO HenMb-
HeHid BB BHHY ).

ITpodeccop Ceprbesckiii oTHOCUTHL Kb Tpynub xhsa-
Hifl, KOMMM OCYIeCIBIAIOTCA MMYIIECTBEHHHS HpPaBa Bb
ymep0s KU3HH M 340POBLIO TPETHHX'B JIHI, W Takia Ab-
AHIA, UPU KOTOPHXBH COOCTBEHHHKD He J03BOJIAETH IIOAh-
30BaHifA IpHHAMIEKALUMH €My OiaraMm JIuIaM’b, HAXONLsl-
mpMes BB cocTosAHiM kpaiiveil Hy#as °). Ilpu orcyrersin
clelialbHHXD NpeAnncaniii 3akoua, ocyliecTBICHIe B'b 3TOH
¢opmE uMyHnIeCTBEHHHXs NPaBh, KOHEUHO, HE MOkKeTh ObTh
_ HPUBHAHO IPECTYNHHMb, a cabjoBaTesbHo, M BMBHHMHMGB.
Ecin xe pascmarpmBath 3tH xbaAHiA Kakp OXMH'D M3b BHU-
XOBb HAKAa3yeMaro HelOJaHid HoMomu normbamieMy, To
BMbHenie HXB BH BHHY J0JKHO OHThH crbacrBiemMb: upu-
3HAaHi} NPaBOMBPHEIMU IOCHTATENBCTBD, COBEPIUCHHBIXE Bb
cOCTOfAHIN KpaiiHell HYKIH, ¢b OAHOH CTOPOHW, W OTpH-
uaHist mpasa o6opoun npoTush AbiicTsiii HeBMBHUMHXT BB
BHHY Hanajaouemy, npn ero oodmeii Bmburaemoctn, cn
ApyYToil.

Kb uncry upuunss HeBMbHeHid, lopmamueckaro xa-
paKTepa, OTHOCATCA Takike 00A3aTEIbHBI IPHKA3b JNWH,
ofJIeUeHHHX'h BIACTHIO NPHKA3HBATH, OOpAIEHHHIl Kb JH-

V) Cpasu. Merkel. Lehrbuch—s. 161, § 50.
?) Pycekoe yroo. mpaso, ¢1p. 260.
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naMb, 00A3aHHHM'G [IOBUHOBeHieMb. 3HaueHie IPHKA3a, KAKD
ycxoBis HeBMbHenmia BB BuHy xbaniil, coBepmeHHHX® BB
ero NCHOIHEHie, 6CEULAO 3A6UCUME OMB MPOBOLALAULEHHALO
3aKOHOMS NpunuUna 0e3yca08HOU UAU YCA0BHOU 06A3AMEND-
nocmu npednucaniti eaacmu. TpeGosanie ybificreia nin 6e3-
xbiicTis BB Qpopmb npmkaza mvbers iopmimueckoe 3HauUe-
Hie TOIBPKO II0CTOIBKY, IIOCKOIBKY 3TOT'h NPHKA3h HAXO-
xuth ce6b ocHoBamie BB 3akonb. 3akoEh IpHAaeTs Tpe-
6oBamilo, wuecnoiHeRie KoTroparo 3aBuchio OH MHAYE OTH
Xo0poii BoIM JIWIA, 3HAUeHie 00A3aTEILHOCTH M OHD Ke
oGe3neunBaeTds BO3MOKHOCTH NPHHYKJIEHiA HEIOBHHYOIIA-
rocd. Bab ompexbieniii 3akoma mnpmeass Moxers OHTH
pascMaTpmMBaeMb KaKbh IpPHUMHA HEBMBHERHIA TOTBKO TOTAA,
KOrXa oHB npioOpbraers 3HAUeHie NCHXMUECKATO NpPHAYK-
IeHist, HO BB 3ToMB crydal ocHoBaHia HeBMbHeHid comep-
meHHo AuHA. Ecim nmpukasaHie npexctaBuTels BIACTH IO
cBoeir Qopmb, BB cBA3M b 3aBUCMMHMDB OTH MoBeabBao-~
IAT0 TOJOKeHieMb HMCHOIHATeXd, MOKeTh BB HBKOTOPHXB
cIyyasXb M[OHA3UTH NpuCymylo nocrbireMy cmocoGHOCTH
Kb Cco3HaTeipHOfi caMoxbareinrHOCTH, TO Takie (QAKTH BB
NPABOBOMB MXb 3HAUEHIM JXOLKHH OHTh OUBHMBAEMH CBb
Toukm 3pbHiA nemxuueckaro nNpMAYEIEHid, a He BIiAHiA
IPUKA3a HA BHHOBHOCTH IAIA '). ITO pasrpaHnueHie He-
00X0MMO YCTAHOBNTH TBepO: OCHo6anin HeBMBHeHiA BB
Buny abamiii, cOBEpUIEHHHXDs BB CHIY 0043aTeIhHArO NpH-
Ka3a, I—IO0Xb BIifHIeMD ICHXHUECKAT0 HPHHY:KIEHiA, He
nvboTs Huuero obmaro *). Jbamie meumornmrenrs npmkasa
He BMEBHfAeTed BB BHHY NOTOMY, YTO B3AKOHB YCTAHOBHID
0023aTeIbHOCTH NOBHHOBeHifA; 31bch MpHUMHA YNMCTO MpaBo-
Baro cBoiictBa—-BDb XBAHIM OTCYTCTBYeTH 3IeMEHTH HpO-
THBO3AKOHHOCTH, TaKb KaKb MpeITHCAHHOE 3aKOHOMD HE
MOkKeTh OHTH 3anpemeHEnMb. 1Ipu ncuxmueckoM’s ke npn-
HYkKJeHin, xorsas OH BB Qopmb Bexbuiii aBropumrersaro u
B1acTHaro amna, rbsamie sanpemensoe He ybiaerca 103BO-
JeHHHIMB; OHO OCTaercd HeupaBOMBpPHHMb, HO JIHNIL HE

) Cm. Meyer, Lehrbuch, s. 273: F. van Calker, Die strafechtliche
Verantwortlichkeit fiir auf Befehl begangene Handlungen, s. 13—15.

?) B opnandyeckoii anrepatypb Berpbyaerca OAHAKO ¢MblIeHie dTHX'D
noudartifi—cs. Dalloz, Répertoire, t. XXXV p. 649, § 417; Chaveau et Hélie,
Théorie du code pénal, t. 1 p. 272—279.; Joxpunurki, Kypen—erp. 126., Tre-
butien, Cours élémentaire, t. | p. 132—133,
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cTaBuTeAd BB BUHY- XbATe;0 BBL BHAY TOro 3HaueHid, Ko-
TOpPOE 3aKOHD NPUIAETH CHIAM'B, YTPOKAWOIAME JMIY ONAC-
HOCTHI0 HMJH IOHIKAIOI[AMB €ro chnocoGHOCTL Kb CaMo-
onpexbieniio u BHOOPY Mekly XO03BOJEHHHIMB M 3alpe-
meHHHMB. B® nepBomb ciyual npuuwmna HesmbHemia ie-
AUTH Bb 3akoHb, BO BTopoMb—BDL ibarerd ).

Bt ornomenin npukasa 3akoHozaTelb MOKeTH H30PATh
OIMHD HW3h TPEXs NPUANALOBH: 1) 06A3aTh MOBHHOBEHiEMB
6cAKOMY NPHKABAHII YIOJIHOMOUEHHOH BIACTH, HE3ABUCHMO
ore ero d¢opmarrHOi 1 MarepiaipHOIl 3akoHOMBpHOCTH;
npu 3TOMB YcIOBiuM, caMo coGofi pasymbercs, o BuMbHeHIH
Bb BHHY NOBHHYIOIIEMYCH cOBeplIlIeHHHXD uMb rbifcTiil He
MOkeTh OHTe ¥ pbum, Take Kake 00A3aTEILHOCTH BbL
3TAXD CIYYasXE: NpuKaza OyJAeTh PABHOCHIHLHA 0GA3aTelb-
HOCTH 3AKOHA; 2) OrpaHMUATH 00A3aTeshbHOE 3HAUEHie NpH-
Kasa JIMmb (OPMATLHHMH YCIOBiAMU (BpeMeHeM'b, MBCTOMS,
nopaxkoMs nepejaun, Babmnedl gopmoii m Dpou.), BamMu-
_ HOCTh KOTODHXB TAaK:Ke MCKIIOUATH BO3ZMOKHOCTH BMbBHe-
Hid BB BUHY; 3) WM :Ke, cBepXD (PopMaibHOR sakoHOMBp-
HOCTH, 3AKOHh MOKETH MNpPA3HATH YCIOBieMB 0043aTelnh-
HOCTW UPHKAa3a — 3AKOHHOCThH ero COJep:KaHisg; Bb TOMB
cryual BmbHemie BB BHHY NPEIUNCAHHHXH BIACTHIO M
HCNONHEHHHXE AbaHifi ZoakHO OHTEH, M0 0o0mIEMY HPABUIY,
UOCTABIEHO BB NPAMYI0 3aBHCAMOCTH OT'h IPH3HAHHOH KOH-
CTPYKIiM cY0'BeKTHBHON BUHOBHOCTH. Yuacrie cosHaHid, BD
cemucrb opuraveckoil owbukm npexununcanHaro xbanis, 10IHK-
HO OHTh BHJBHHYTO KAaKb OCHOBHOe Yciosie BMBHeHia Bb
3THX'h CIYUAAX'h. 3JAKOHP MOKETH TpeGOBaTH: CO3HAHIA 3a-
NPENIeHHOCTH N HAKA3YEMOCTH NpUKasHBaeMaro Ibanidg, mim
OXHOH 3ampeIleHHOCTH, WIM CO3HaHiA MpoTHBOpBUIA MeRXY
npeinucaHHHMD BIacTei0 AbiicTBieMs M cuemiarbEHME 0064-
SAHHOCTAMYU HMCHOIHMTENs, WIM TOXHKO BPEXOHOCHOCTHA, MII
GesnpaBcrBeHHOcTH AbifcTBiA; HO M3Gpanie Tore MIM ApY-
roro W3’k JTAXP YCIOBill He MOxKeTs GHTH NPOH3BOILHEIM'S.
Ecin nenpembunnMb ycioBiembs BMbHeHia BB BUHY Hpu-
3HaeTCA vO3HAHIE npomusosaxownocmy BoOOIME WIA  60C-
npewennocnu M naxasyemocmy xbania, To Oyaers Ooxbe
ubmp BenocrbroBaTerbHO JOTMUECKM — HPEXBABIATE Kb

1) CpaBu. Posmatb ,0 kpaitgefn weoGxo,mMoctu® crp. 182—185., K. He-
cker—Lehrbuch, s. 89, § 11,
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' MCIIOIHATENI0 NpHKA3a TpedoBadie CO3HAHIA 6pedonocrocmu,
1 naoGoporr. HoHueTpykuia mouaria cy0'beKTHBHOH BHHOB-
HOCTH €CThb JHIIF BBIBOADL N3k VCTAHOBIEHHAro0 HAYKOi
COOTHOIIERid 3IEMEHTOBD Hamell 103HABATEIbHON c110c00H0-
ctu. CaMoGHTHAA IBATEIBHOCTH JANA WIH 3aBUCAMAS OTH
nopexbniii Ipyruxs MokerTp OHTH pasiuyaeMa IMIL MO
VCIOBIAMT BO3HHUKHOBEHid MOTHBOBD »TOil abATeirnHOCTH,
HO He N0 CTelleHMm yuactin BB Heil mamero cosmamiga. 3a-
KoH's Oyrers nporupopbunte camomy cebb, ecim ycrano-
BUTH PA3INYHHA ycioBia Bmbrenis Bo Buny. Jbanmie Ges-
YMHAro He 110J1e;KNTH BMbBHEHi0, cCOBEPUINTD JIH OHB 3TO
xbanie no codcrBeHHOMY HOGY#HAERII0 MaM NO HPUKA3AHIO
xpyroro. To ke crbayers nupmsHaTh m OTHOCHTENIBHO JMIB
BMBbHAEMHX'b: ecld, 1Id BMBIeHid Bb BUAY BAaKOHB Tpe-
Oyers cosHaHid sanpeuieHHocTH AbBiHcTBiA, ecim, ApyruMu
CIORAMH, 3AKOHOAATENh NPU3HAETH, UTO MOABKO NMPU HAINI-
HOCTH TAKOT0 CO3HAHIA JI#I0 OTBBTCTBEHHO 3a CBOM II0-
CTYNIKA, TO UpPeXbABIAd BB OTHONIEHIN INOBHHYIOWIATOCH
IpuKa3y nHoe TpeboBanie, HampuMbps — cosnanie Hakazye-
MOCTH, 3aKOHOJaTelb TBEM'H CAMHMB XOKAKETH HecoCTod-
TeABHOCTH HIM IePBaro, MJIA BTOPOTO YCJIOBIf.

3agaua Hacrosmeli padoTH He NO3BOIAETH OCTAHA-
BJIUBATHLCHA NMOJPOOHO HA CIIOPHOMB H, XO HACTOAMAr0 Bpe-
MeHH, HepaspbirerEOMB Bompock o ToMB, Kakas (popMa
wpuuueckoit onbukm abania cosHasieMd JXonmHA OHTH HO-
craBieHa ycioBiemb BMbaenia. Bb amreparypb yerama-
BINBAJNCh KpaiiHe pasHooOpasHee BB HTOMB OTHOIIEHIR
BITIAAIH ).

He Geps ma ce6st embioctn paspbmute 3T0TH BO-
1IPOC’s OKOHUATEIBHO M 0€3CNOpHO, i HAXO:KY BO3MOKHHMT
yeranoButh cabaymomis noxosxkenis. OcHoBHAasg uepra Ipe-
cTynsuxb AbaAniii 3akiouaercd BO BPENOHOCHOCTH HX'b XA
rocyiapersa, obuiecrsa miM 4acTHHXD JAIE. CBepxb Ka-
Teropin nbaAHif, HENocpeICTREHHO IPUUMHAIIUXD BPEXb,
cymecTpyers He Malo AbAHi, co3ga0mMUXs BO3MOKHOCTH

) Cpapu. Taranuesn, Jekuin 1. I, erp. 657—662: Byandeprs, Jeknin,
ctp. 178; Ceprbesckiil, Pyccroe yro:. npaso, ¢Tp. 269. BybHenie: Hek1101085,
KoHncuerts cerp. 25—26 m 50; H. Meyer, Lehrbuch s. 160—162; Merkel,
Lehrbuch s. 67: Haus t. [, Principes généraux, p. 204, § 283.; § 430 § 55Y9;
M. Ortolan, Eléments p. 99—100, § 222 u p. 104—105 § 237; F. van Calker—
Die strafrechtliche Verantwortlichkeit—s. 24.
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Bocuocabrosania Bpeaa. Cosnamie BperomocnocTn Abswiif
JaeTcd J0AAMD NYTEMb KN3HEHHATO ONHTA. JTO CO3HaAHie
HENOCPEeACTBEHHAT'0 Bpeja JAOJN:KHO YJAepKmBarh Jojeii oTh
XbilcTBifi, ero BHBHBAIMMNXD, BB CHIY NPHHIUIOBL: HPAaB-
¢TReHHAr0 — He xbiail Apyromy Toro, uero He Keiaemsn
HCOHTATh CaMb, W NPAAIMIA NPABOBOTO — ocyIecTBIdi
CBO€ 1IPABO, HO HCUOJIHA{ CBOM O00:#3aHHOCTH W He Hapy-
maif npaBbs Apyraxs. [lpenebpemxenie aTHMM NpPHHIMNAMEA
upuzaere xbaHil0 cBoiicTBO Ge3npaBcTBEHHAro0 M Oesmpas-
Haro. YG0ifina, BOpH, MOIIEHHWKT, COBEPUICHHO He3aBACH-
MO OTH MX'b MHTEIEKTYAJIBHATO PA3BUTis#, He MOTYTH NpH-
3HaBATh cBOM AbBilcTBiA 1ONE3ERMU JIA AXD HKepTBb;, 60-
abe TOoro—mHe MOryTh He CO3HaBaTh, B'h 00mEMb UpaBUIE,
BpEAOHOCHOCTH CBOMX'D xbiieriii. Oreyrersie aroro eco-
3HAHIA BO3MOKHO JHINL Y JHI'G HeBMBHAEMHIX'Dh BooOme
HIM BB MOMEHTD HocararexrncTsa. l'ocyaaperso, kapas abii-
CTBifl HENOCPEJCTBEHHO BPEAHHA JNIL BMBHAEMHXB, MO-
KeTh M JNONKHO MCXOJUTH M3H HPEXNONOkeHia, mpudimka-
omaroes 1o cpoeli  jgocropbpHOCTH KB (aKTy, UTO JIOAN
CIIOCOOHHN CO3HABATh HTOTH Bpelb. A orcioga cabiyers,
uro axa RmbHewia rakmxe Ibfieriii BL BuHy, HBTBH He-
00X0AUMOCTH TpeGOBATH CO3HAHIA 3anpemeHHOCTH jbdAHiA,
a JMUIb CO3HARIA €ro BPEJIOHOCHOCTH, IIPHUEM® OMCYmCemeie
BTOT0 CO3HANiA HHKOTJA HE IIPeiloNaracTes, a BCETHa JOIK-
HO OHITH JOKa3aHo.

JAbania, cosjawmia Jmmr BO3MOXKHOCTH Bpeja, IO ca-
MOMY CYMECTBY UX'B, IPAYNHAIOTH Bpels He BO Bebxb
0e3b NCKTIOUeHis exyyasAxb, A JHMb Npa W3BECTHHXB
YCIOBiAXD, MPH TOil MIM APYroii HeGIarompiaTHOIl KoMdu-
Halin sBaeHiil. Janpemenie Takuxs AbARiE 3aKoHOMB
oibACHAETCA MMEHHO TBMDB, UTO OHM Motyms GHTH BPeIHH
n onacasl n JhiieTBHTEIRHO BO MHOTMX'H CAYYASAX'DL NPHUM-
HATDH Bpel’b IrOCYLAPCTRY, OONIECTBY WIH YACTHHMD JH-
namb. Ho cb Toukn spbuia pbiferBylomaro amna, ero
HOCTYUKA, B3ATHe camu no eeGb, Moryrb GbTh COBepIUEH-
HO OesBpejHHMHM U JakKe OPAIHYCCKA Oe3pA3THUNBIME.
Ecan e nocabxersig xbanis nokamyTs coBepHienHyio Oes-
BPEIHOCTh €r0 65 OGHHOME CAYYAMm, TO, TNOBHANMOMY, HE
OyaeTs HUKAKMXB OCHOBaHiil Xia BMELHeRia xbanis BB BUHPY
M YroiosHoit orBbrcTBEHHOCTH, TAKD Kakb CyOLeKTH AXb-
fAHiA He jKejarb UPNYMHATHL Bpeia m AbiicTBATeInHO HE
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npuunHHIs ero.  T'ocyaapcTBeHHas BIACTH HE MOKETH, OJ-
HAKO, CTABHTH CBOM IIPENMHCAHidA, orpamjamulis obilie HH-
TepecH, BB 3aBHCAMOCTH OTH Cayuaunoiu OesBperHocTH Ab-
AHIA M, Bh BUAY 2TOHl HMMEHHO CIyyafiHOCTH, NOCTABIEHA
BH Heo0XoxuMocTh 3ampemartb JAbaHiA BooOmE OMACHHIA.
Ilpn cymecTBOBaHIM 7Ke TAKHXD 3al[PETOBD M yCAO06HOYL Bpe-
TonoctHoeTH XhiicTBil, cy0'beKTHBHREM®D OCHOBaHieMb BME-
HeHifi MoXKeTh OHTH IPU3HAHO JNIIL CO3HAHIE 3aNPEUEHHO-
cmu 1bARIA, a He BPEIOHOCHOCTU ero, TAKb KAKBH CO3HaHie
nocxbaHedl MOxeTH OTCYTCTBOBATH lpH mOAnOii BMBHAEMO-
CTH JBlA M IOJIHOH HpaBETBEeBHOCTH M npaBomMbpHOCTH IO-
Oy:xaeniif.

IIpn upexraraemom’s Hamm phuieHin Boopoca uHTEpe-
CH rocyjapersa m oluiecTBa Hafigyrs cé6t mnoanymo 3a-
mary. Jbanie, npuuwunuswee peassnwiii epeds u OTHOCA-
meeed Kb KATErOpim 0e3ycro6no 6pedonocHyxs, MOBIEUETH
3a c000ii Kapy yroloBHAro 3aKOHa, ecinm CYOHEeKTh CO3HA-
BaIlb coBepmaeMoe # npeasurbis ero mocrbucrsid, xora
n He Bbaaxn sanpemenis sakowa; nbania ke, cosgawilisa
onacnocms epeda, 1pu ABHCTBUTEILHOMB €ro HACTYIIEHIN
IOoXxKHE OHTh BMBHEHH Bb BAHY, ecin CYOBLEKTh Cco3HA-
Bal'L 3alPEUIeHHOCTs UX'b, X0TH H He uperBuabrs mocrbi-
cTBiil: BMBHenie jpomxuo wMbrh MBero W Bb TBXDB cay-
yasAx'b, KOIAA HADYUIEH'h CO3HATEAbHO 3aNpeTh 3aKOHA, He-
3aBACHMO OTH Pe3ylbTaTOBD IBAHIA.

Bosspamascs Temeps Kb BONPOCY O 3HAUEHIN NpHKAa3a,
KAaKb NPUYNHN HeBMbHeHia Bb BuHY Xbawniii, coBepmeRHHXD
BO HCIOIHEHie ero, MOKHO UPUATH KB cIbiyomuMb BH-
BoJaMb. Heau 3arons npusmaems o6A3amMeNsHLILNG OAA 6bi-
NOANENIA AUWS NPUKA3E 3AKONNWIE MO cyuecmey, T. €. He
upeanucuBalomiii xbiicTBiif 3ampemeHAHXD U HAKA3YEMHIX'D,
TO IIPH HTOMT YCIOBIH HALUUHOCMS NPUKASA He 0KA3BL-
6aeMs HUKAKOIO BALANIA HA 6MTMHenie 65 euny Omanit. Ecam
NpUKasHBaoIiii npexmmcnBaers Mk cosepmnts Abanie
BpeIHOEe I rocyiaperBa (M 3alpelieHHOe 3aKOHOMb) WM
TOIBKO 3aNpelieHHOEe 3AKOHOMB MOXDb CTPAXOM'b HAKABAHIA
(B> BEUAY BO3MOKHOCTH Bpeia) M sl CO3HAI0 3TY BPEIOHOC-
HOCTH WM 3BalpeleHHocTh, T0 Absanie XoaxHOo OHTH BMEB-
HeHo MAB BB BHHY, X0TA OHO M Gwio npmkasaso. Ecim ke
3TOr0 CO3RaHiA He OHi0, To BuBHenis HBTH, HO He 1MOTO-
MY, YTO A MNOBHHGBAJICH BIACTH, A IIOTOMY, YTO OTCYT-
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CTBOBANh OJMHD M3L JIEMEHTOBL CYOBEKTHBHOH BHHOBHO-
crr’). Toxsko uTO BHCKa3aHHOE IOJOKeHie XONYCKAeTS,
OHAKO, WMCKIOUEHisd, 0 KOTOPHX'H OyAeTh CKa3aHO HILKe,
npu pascMorpbmim mpmkasa Kake NpHUMAR HeBMBHeHid BD
BOEHHOMB OHTY.

TaknMs 06pasoMb HpHKAsh MOkeTs OHTH pascMaTpm-
BaeMb Kakp NpHuMHA HeBMbBHeHiA Bb yroaoBHoM® npash
AUWD NPU MOMB YCAOSLU, €CAU 00AIAMEABHOCL €20 NOCMA-
6/1€HA 3AKUHOMB 65 3ABUCUMUCING HEe O0MF  MAMEPIANLHOU,
a auws oms gopmaasnoi sarxonommprocmu. Phmenie ke
BOHpPOCA O TOMB: KAKOH WN3p 9DTHXH JBYXH IPAHIHUIOBH
crbayers BHABHHYTH Kak’h OCHOBHO# WJIN €JIMHCTBEHHHII,
obycaoBausaerca cdepoii  xbaTesrHOCTH NPHKABHBAIOIATO
M NOBMHYIOI[ArOCA M CO0OpasKeHiAMH BHYTpEHHE(l, BB uacT-
HOCTH YIOJOBHOH, IOJIMTHRIN.

JlosBorenie opraHob BiacTH Ha coBepurenie xhsniii,
BOCUPEUIeHHHX's 3aKOHOM'B INOAT CTPAXOMH HAKAa3aHiA, He
MOKETDh OHITH OTHECEHO Kb UWCIy UpUUMHEDL HeBMbBHeHisn
BB BURY, TaKkb Takb Berbuie 3akona Moxerd OHTL orMb-
HEHO JUIWGH 3aKoHOMB. BB® 1hXxb cayuasaxs, xorja mpe-
 CTYNHOCTh ABAHiA 3aBUCHTDL OT'H HAIMYHOCTH BalpelleHiii
YOOIHOMOUEHHOM BiacTH, camo codoii pasymberes, uto or-
CYTCTBie 3alpeToB® €O CTOpoHH nocabianeil mim po3BoxeHie
es yceTpaHdeTs OTBETCTBEHHOCTH JHMIA, HO JHIIL IOTOMY,
uTO BB COBEpPUIEHHOM ABAHIM He 3aKiOUYaeTCd YCTAHOB-
JIeHHATO 3aKOHOM'B cocTaBa Ipecrynienid. Jpyrmmm ciao-
BaMM, NPH JAHHOMB YeaoBim, AbArie He Balpemeno 3ako-
HOMB, a crbIOBaTeIsHO M He HaKazyemo?’).

Bb rTomp ke cmuicrb jpommens OwmTh pasphimens
M BONPOCH O BIiAHIM HA BHHOBHOCTH JHIA COTJIAcid lortep-
nmbBmaro. Ecan mpecrynsocts AbsHiA 3aBHCATH OTH OTCYT-
CTBi# COTIacid CO CTOPOHH CYO'BeKTA HADYIIAEMAro MpPaBa, TO
HAJAYHOCTE 3TOTO COIJIACIA YCTPAHAETDH OJMHD N3b DIEMEH-
TOBDL €OCTABa IpecTyIlleHid n mpuiaers IbAHI0 3HAUeHie

) Cpabu. A. Byan)epn,, Jernin, crp. 153 — 154, Haus, Principes,
p. 438 — 439, § 568 — 569

) Al B]dn(he, npncoo;mnﬂﬂ( b Kb llpthHl\L QPAHUY3CRIX'D  CY10BD,
OTPHUAETD /laike UPABO JONLKHOCTHHIN'DL 'L paspbuiaTh BDL  OT.UBJABHLIXT
CIy9asx’s ABHCTBis, 3alpeleHHB He. 3aKOHOM'D, a OOIUAMI pacHOpAKeHiHMI
TBX'b-:k€ LIpe/lcTaBlTe/]efl BAACTH, H NIPH3HACTDL Takoe [103BOJdeHie He Blidlo-
iunm, Ha OTBLTCTBeHHOCTh BHHOBHaro Juua (Etudes pratiques, t. 1, p. 360
§ 255).
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npaBombpuaro '). Eexn gid coecraBa 1pecTYIICHIS Kpamn
3aK0H’b Tpedyers Taiinaro BadAria ¢b Wb npueBoenis
WYKOro JBIKAMATO MMYIIECTBA, TO OTCYTCTBie OLHOTO W3B
VKA3aHAHX's INPUBHAKOBB YCTPAHHTH BO3MOKHOCTH IpH-
3HATh KPaRY Bb Abanin, 3akmouaomeMs BH cedb oerans-
nue mpusnakn. Coriacie co6CTBEHHHKA HMYIIecTBa ycTpa-
HATH UPU3HAKT TaiinoctH u xbanmie npioOpbrerr 3Hauenie
rpamAaHcKo-paBoBoit cxbikn BB Toit mam Apyroil esa ¢op-
ub. ToBopuTh BB 3THXD cIyuadax’h 0 HeBMBHeHIH Bb BHHY
XbsAHIA, 3anpemeHHAro Io ¢BOEMY coJep:kanilo moABh CTpa-
XOM'h HAKA3aHifA, NpPENCTABIAETCA HEBO3MOXKHHMDL, TaKb
Kakp BB 1baHinm orcyrerBylors BRBmIHie npmsHakm npe-
CTYILIeHiA. JHAUeHie jke NPUUNHG HeBMBHeHiA 3akiouaercs
Bb TOMD, 4TO OHB YCTPaHAITL BO3MOKHOCTH UOCTABATH BB
BuHy xbanie, orsbualouiee BioIHE 10 cBoeMy cojxep:xaHio
cocTaBy TOro uam gpyroro onpepabiesnaro Bb 3akonh na-
KazyeMaro npasonapymienia Jbiicrsie naraua, rumamoma-
r0 KH3HHM 1PATOBOPEHHAr0 HajIes;Ranleil BIACTHIO K'b CMepT-
HOil KasHW, He BMbHAeTCA eMy BB BHHY IIOTOMY, YTO 9TO
JxbiicTRie npeximcano 3aKOHOMB, XOTHA OHO 3aKiluaerTsh BCh
sabmnie npmsHakm nakasyemaro yoiiicrsa. Ecim ke »a-
KOH'D YCTAaHOBATDH, UTO JHIIeHie ueloBbKa KMRHE IpH-
3HAETCA IPECTYUHHMb TOIBKO TOTAA, KOTJA OHO COBEPINEHO
IHPOTHBB BOIM yOWTAro, To coriacie 3sroro mnocabauaro
YCTPAIUTD OXMHD M3 HIEMEHTOBS COCTABA IPECTYILIeHid
n abasie ofparures BB OpUINUEcKn OeapasimuHOoe. 3aKO-
HOJATEIBCTBO H HAYKA YI'OJOBHAIO ITPABAa MOTYTb pACIIH-
puTh WA cy3uTh obracth ALAHIA, BB COCTABD KOTOPHX'B
BHECCH'L IIPH3HAKG OTCYTCTBifl COIIACiA 3aMHTEpECOBAHHATO
cy0'seKTa, O TA HIM JAPYras IIOCTAHOBKA 3TOro BONpPOCA
He BHeceTb HPMHIMINAIRHATO pasindig Be ero pasphimenie.
' 3aKOH's BOOOUIE W YrOJIOBHHII 3aKOHB BB YACTHOCTH OXpa-
HAET'h MHTEPEeCH WM ofllecTBeHHHe, uan uacrine. OTkazs
JMNAa OT'h YCTAHOBIEHHOH 3aKOHOM'B> OXPaHH O00mEeCTBEH-
HHX'h HHTEPECOBs WJIH, XOTH M YACTHHX'H, HO HOPMHPYEMHX'h
BO uMa o0umiell HOIB3H, —- TakoH OTKash He Mo:KkeTh NMBTH
wpuanueckaro sHauedia. Ecinm ke 3akoHDb yCTAHARIMBAETH

) Haus, Principes généraux t. [ p. 470—473. § 605 — 608: Garraud,
Traité théorique t. | p. 568 § 296; Meyer, Lehrbuch s, 266—267. K1 1bMb-
#e (10 CBONMDL Pesy IbTaTaMD) BeiBoaMhb upnxo;uts A. Merkel, Lehrbuch,

s. 167—168, p. 3.
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CBOM 3allper, nMbA BB BAXY TOIBKO NpPaBA M IHTEPECH
orababuaro juma, To camo codoit pasymberea, uto orpeue-
Hie OTh HMXDb ABIAercd Bnoinb saxoHoMBpHEMT M, crbro-
BaTeIbHO, MOKETH BH3BATH JHIIb I'PAKIAHCKO-NPABOBHIA HO-
carbxerBia, HO He YTOJIOBHHA.
. Bosspamascs Kb yCTaHOBIGHHOMY BHIIe pasybieHio
npuunEs HeBMBHeRiA Ha opupuueckia m (pakradeckia n pe-
3IOMAPYH BCe CKA3aHHOE J0 CHMB IOpPBH, M0JaraeMsb, 4To '
Kb UMCIY NEpBHXs JNONKHH OHTh OTHECEHH: HCIOJHEeHie
3aKOHA M 3aKOHOMB YCTAHOBJIEHHON O00A3aHHOCTH, OCYIIe-
cTBIeHie npaBa M 00A3ATEIBHHI 1A BHIOIHEHIA NpPUKA3D,
Ch YKasaHHHMA orpaHmueHiaMm. (OcHOBHasg uepra 3THXB
npuunHs HeBMBHEHiA 3akiouyaercs BB UXb 00HEKTUBHOCTH.
JAbsatens n ero cy0'beKTHBHAA BHHOBHOCTH He UMBIOTH BB
3THXB CIyuanax’h HUKakoro suauenia'). IIpm Bebxb Babu-
HUX'B NIPUBHAKAXD UpecrynHaro xbsnia, kaks oHO ompexk-
JeHO 110 cojJep:kKaHil0 YroJOBHHMTL 3aKOHOMB, 3To Abamie
He MOKeTh OHTh IOCTABIEHO BB BAHY BH OPHAMUECKOM'b
eMuerb, Takh Kakb OTCYTCTBYIOTH OOBEKTHBHHA YCIOBifd
mpecTynAoctH, Takb Kakb Absxie npaBombpno. Buberbs cb
ThM'b npaBoMBpHOCTE 3Ta COBEPUIEHHO HE CTOMTH BH 3a-
BHCHMOCTH 015 (akruueckofi oGcraHoBkm xbamia, a ody-
CIOBJUBAETCA HCKIIOUATEIbHO NPeNIIHCAHIAMA 3aKOHA.
Bropas ke rpymma npwunes HeBMbHeHia HaxoxuTh
ce0b ocHOBaHie BB (AKTUUECKMXD YCIOBiAXD rbamiz, B
CUIY KOTODHX'h 3aKOH'D NIPU3HAETDH €ro NpaBOMBPHEMB HIH
TOJNHKO HENpeCTYNHHM’b, XuTi# OHO 110 COJepHKAHIl0 CBueMYy
COOTBBTCTBYeTs TOMY HJIM XPYrOMY HAKA3YEMOMY 1paBo-
HapVINeHion. Ykasanuwd @akrnueckia ycurosia xbania mim
JIMIATH NPaBoBOii oxpansl H3BbcTHOe Oxaro, HO He Bexbx-
cTBie mpexycTaHoBJIeHHHX'h Bexbmiil sakoma, a Bcrbicrsie
0¢00aro OTHOINEeHid, BOBHMKIIALO GOMPEKU 3AKOH!, MEKILY
AbarereMb M 0G'bEKTOMB II0CATATENHCTBA, WM K€ YCTpa-

1)  Ro nsdbxaie Hel0pasyMbHid HallOMHHAEM'Dh, uTo, IpH TpedoBaHiN
fopMaIbHOI I MaTepiaabHON 3aKOHOMBPHOCTH IpHKA3a, ipe;ucagHoe Ihsidie
e OyaeTdb 10,11exKaTh BMbHEHI0 JIHOIb IIPH OTCYTCTBIH O/ 1HOTI'O H3'b 9. e-
MeHTOBD CcYOBeKTHBHON BHHOBHOCTH, T. ¢, JPYIHMI ¢.10BAMIL,
IpHKas Db He OKAKeTDh BIisIHiA HAa HeBMBHAMOCTL IBMHIA eclIn-xe e 1dH-
¢TBeHHBIMD YC:10BieMDb 0043aTe IbHOCTH HPHKa3a 3aKOHD HPH3HACTDL ero ¢op-
My, TO cy('LeKHBHAs BHHOBHOCTb YTPAaTHTL cBOe 10OpIiAYeckoe 3HadveHie. [lo-
9TOMY, pa3cMATPHBAs IPHKaYh KaKDh IPAYAHY HeBMLHEHiA WP IHYecRaro xa-
paKTepa, Mbl I FOBOPHMD, YTO CY('LeKTHBHYI0 BHHOBHOCTL MOKIO HIHOpI=-
poBaTh.
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HAKOTH OAUHD U3'B HIEMEHTOBD CY('bCKTUBHON BMHOBHOCTH H
TEMB, He co3jaBag mpaBombpHocTm Xbamig, MeKIOUATH
BO3MOKHOCTh IIOCTABHTH €r0 BDL BHHY Xbatenwo.

IOpunuueckas onbHka NpuUUEHDb, YCTpAHAOIMAXD BME-
HeHie, xpaitne pasHooOpasHa BD anTepatyph, Kake BDL CMH-
cib 3HaueHis, lpHiaBaeMaro WMb, TAKH M BH 000CHOBaHIM
n koHCTpYkNim uxb '). Boxsmumcerso macrbropatexeii ckiro-
HAIOTCHA, OJHAKO, BB 10Jb3Y TOro MHBHiA, uTO KB npuum-
HaMb HeBMEHeHid, CBEPX'h YKA3aHHHXDB, NONKHH OHTH OT-
HeceHH: Heo0xoammas o6opoHa, KpafiHaa Heo0X0XMMOCTS,
nemxuueckoe IpHHYKJeHie, pascMaTpuBaeMoe HBKOTODHMH
ABTOPAMH KaKh CAMOCTOSTEIBHAA lPUUAHA, PuUsnUeckoe npu-
Hy#&JeHie, omnOka miM Hesbjenie ¥ cayuail.

Heob6xoammas 060poHa, 110 CYIIECTBY CBOEMY, €CTh
OJVHG W3 BAJOR'D BAUIUTH JIUYHOCTH UedoBEKa M ero npassn
OTh HEJI03BOJEHHHXH BAKOHOMB IOCATATEIHCTBL. Y cioBi
o0mecTBeHHOH XM3HW, LPH caMofi TmaTelbHO pernaMen-
Tallin MXp I'OCYJAPCTBEHHOH BIACTHI), HE YCTPAHAITH BO3-
MOHOCTH, BO-I€PBHX'h, IPOTHBONPABHEX AbiicTRiil co cTo-
POHBLl JHIlb, HE KeJIAINUX'h HIM HE MOIYUNX'b UPHAATH

) Ortolan, Eléments de droit pénal, otnoenrn npruy#x ienie mn
Kpaligiolo Heo0X0,1MMOCTh Kb 4ACIAY CyO'beKTHBHBLIXD LPHYHHDL HeBMbHeRis, He
€03;1a0IAX'DL 1paBoMbpHOCT 1bAHigA—p. 141—145 m 222; Trebutien, Co-
urs, TOBOPUTDL He O HeBMbBbHeHiH, a 0 HeHAKa3yeMOCTH M He pa3rpaEHYNBaerTDb
UPAYMHDL HeBMBHAEMOCTH JIHUA N NPHYNHDL HeBMbHeHid bdHid BL BHHY. upH-
Ka3b OTHOCHTDL KDL NCHXHYECKOMY IIPHHY:K1eBilo H, NOBHMMOMY, NpPH3HACTD
He00X01MMYyK O0OpPOHY BHIOMT KpaifiHeit Heo0xomumocTH—t. I p. 108—156;
Haus, Principes oTEOCATL K'b IIpAYHHAMb, YCTPAHAIOIHM'b IPECTYIHOCTD [Ih=
SHig, Tpe/NMcaHie 3aKOHA, IPRKa3b H HeO0OXO1MMYyl0 OOODOHY, BhLIbJAHAA Bl
Tpynny cyOobeKTHBHBIXD IPHIHHD HeBMbHeHis—IIpuHY#k1eHie M OWHORY; pas-
JABI4eTDh NPHIEHBL Ha OOLEKTHBHBIH M CYOLeKTHBHBIS H IPHYHCINETH KD 10-
crbJHMMDb M NpuunEb HeBMbHAemocTH—t. | p. 430—516; D all o z, Répertoire,
OPUBOATHL MEBHIe 10KI1a19HKa Bb 3aKOHO1aTeJbHOMD Kopuych, Monseignat,
KOTOPHIl OTHOCHTDL Kb crime justifié — Be.rbuie 3akoHa m BaIacTH, Heo(XolH-
My 000pOHY ® HecdacTHbIA caydad, t. XIV, p.575 §48; camb aBTOp'L pascMa-
TPEBAaeTh OPHKA3Db KaKDL lIcHXHYecKoe lpuBy#IeHie—t. XXXV, p. 649 § 417;
P. Moriaud, Du délit nécessaire, upn3uaers AbAcTBie BB COCTOSMHIM HPOOXO-
AMMOCTH Iopujmyeckn GespasamyebiMD (ni juste ni injuste) p. 277: Taran-
I e B b, Jlekuin 1. 11, pas;myaers lopHinveckisd n pakTHYeckid NPHIHHABI, yCTpa-
BAIUliA 1IPaBOBYI0 OXpaHy HHTepeca (HeoOXo.uMas 000pOHA M KpaiHAd HeoO-
X01AMOCTB) M BRI IBIAAPTL 3L YHCJAA HPHYHHD, YCTPAHAKWILAXD 1IPeCTYHHOCTL
Abanig—coraacie morepirsBmaro, § 3, etp. 512—618; A. Byan deprn, Jek-
Lid, OTHOCHTH cOrdacie HOTepnbBUIAN0 Kb MHCIAY NPHYHHD, JIHUIAWIHAXD I0-
€AraTeJbeTBO IPOTHBOIIPABHAIO XapakTepa, ctp, 148—171; H.CeprbescRif,
Pycckoe yroa. mnpaBo, HCKI0YAeTh H3b TOJIbKO YTO YKa3aHHON IPyllbl— HC-
1O 1HeHie UpHRa3a H Kpalilinlo HeodX0,mMOCTh—cTp. 235—263 m 282 —291: 1o
nocTh1HeMy Bonpocy ¢h HEML coraacewt H. Pouammp, ,0 rpafiueit me-
90X0,1MMOCTH®, BOOGILe PAsIBIASIOINITN BB TOJIBRO YTO HABBAHHATO KPHMH-
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3aKOH'> IOPUAMUECKili BB UHMCIO MOTHBOBH cBoeil abaTens-
HOCTH, U BO-BTOPHX'B, PAa3pyMUTEILHATO BAifAHIA (usnue-.
CKHX'B CHI'B, He nojiemamuxs npasoBoil oubskb. Bpexnms
nocrbxerBia, BOSHUKAKNIA BB TOMB M JAPYroMs cryuab,
BHHYKJAIOTG TOCYJAAPCTBEHHYI0 BJIACTH M KAKJIATO I'PAsKAA-
HNHA Kb NpHHATIO MBPB npexynpeiuTelbHHXB, ¢b OXHOM
CTOPOHH, M 3AUMTHTEIRHHXD, ¢b Apyroi. MBpw npexy-
npexuTelbHNa UMBIOTH 1BIBI0 BOCHpPENATCTBOBATH BO3HH-
KHOBEHII0 OMAcHHXD ABIeHiil; MBpH ke 3amurerbHHA yorpa-
HATH, BB Ooibllefi uim MeHbmeil cTelleHW, BpeIHLA 10-
crbxersis BB THXB cayuadxsh, KOrZa, HECMOTPA HA HEPBYIO
rpyuny MBpb, OuacHoe siBIeHie BceTakW BO3HHUKIO. Bb BH-
1t sxemenrapHaro npmmbpa ykaxkeMs Ha xbaTerpHOCTH Op-
TAaHOBL BIACTH, YMHOBSG Noanuin, riaBrbiiimas oGasaHHOCTH
KOTOPHXD 3aKIOUaeTcd Bb Npelylipe:xjeHin, BDL mpexb-
JIaX'b BO3MOKHAro, MPOTHBONPABHHXH M BOOOIE ONACHHXB
xbiierriii. Ho Tak®s kakp KU3HeRHH ONHTH J0OKa3are He-
qocTaTounocts 3Toff upexympexntensnoii abarerpHoCcTH, TO
KQKJIHH I'PaKIAHUHD NPHHUMAETH CAMOCTOATENbH0 MBpH,
NPeNnATCTBYONIiA HACTYNIEHil0 Bpeia, Kakp OH BbL X0NO0J-
Henie kb MBponpiariams Bracrn. Taxkb, melrad orpaiurs
HENPHKOCHOBEHHOCTh W UBI0CTH CBOEro mMMylnecrsa, co0-
CTBEHHNKH 3AKIOYAETDL €ro Bb XPAHMINIE, a JOCTYI'b BB
3T0 nocibiHee sarpyiaHAers TEMEH WM JAPYTAMH mpHENoco-
OxenisiMu, 3amopamm. IJtu AbiicTBiA coOcTBEHHHKA He MO-
IYTh OHTH HA3BAHH NpPeIyIpeIATEeIbHHMH, TAKD KAKB OHH
He YCTPAHAITH BOARMOKHOCTH 10CATATENbCTBD, A JIHMb CTa-
BAT'H> WMB NpenATcTBiA. JpyrnMu ¢1oBaMu, oHM OXpaHAIOTH
yesorbka # 00BEKTH ero npaBp OTH HocsararerbeTshb. Cob

Jmeta, erp. 188, m Garraud, Traité t. 1 p. 527~ 528. H. He kw10 B paseMa-
TPHBAaeTh KPallHIOW HeOoOXO,IMMOCTh JIHIUIb Kakb H3BHHIITeJIbHOe [IbAHie, 1pH-
Ka3b ke KBATHQHUIPYeTDb Tak#e, Kakn lipodeccopa Byabdeprs n Taranuess —
Romcnekts crp. 48—50 m 44—46; KncrakoBe kill, YUeOuHKD, IPU3HALTD
cOCTOARIeM'h HeBMLHAEMOCTH, NpOHCTeKawilell H3h HPHYHED, JeXKalnXDb BED
1e10BBKa, cocTuodHie KpafiHefi He0OX0,1MMOCTH, HEOOXO0, MY 000pOHY M IIpH-
Ka3b HadaabeTBa—crp. 103—134; JoxBuukif, Rypeb, OTHOCH 1O cBOeH
TepMAHOJOrIM Kb IpHIAHAML HeBWBHeHiss—cyMaciiecTsie, Je3yMie, 1yHATH3MD,
nap:aly b 3THMH NPHYAHAMH Pa3cMaTPHBaeTh OWHOKY, Kpafnon Heo6xo-
JAMMOCTD M IPHKa3Dh, KaKb OMEDL H3B BH/JAOBb 1PHRYXI1eHiA; Heo(X01mMylo
000pOHY lIpH3HAETDh .IHUIbL HeHAKA3yeMbIMb HACHIIeM’b M COCTOSHieMD HeBMb-
HaeMoctH—etp. 122—129 n 539—540 n cabl: Meyer, Lehrbuch—mnckmto-
9aeTh MeM/]1y NpOYMMb H3b YHCIA NPHYAN'L HeBMbHHeHis, KOMMH 1IpH3HAETDH
00CTOATEILCTBA, YCTPAHAIONIIS HAKABYeMOCTD, COrIacie HOTePIrGBILATO H ,10:3BO-
JeHie BJIacTH, s. 266 1 eaba.
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opuanueckoil Toukn 3pbaia 3TM oxpanurersEna MBpoiupis-
Tig Moryvrs mMBTh 3HAaueHie TOIRKO IS JINUA, UOCHTAKILATO
HA oXpaHeHHOe 6aaro, BiiAA HA OTBBTCTBEHHOCTH €ro ne-
peAs YTOIOBHLIMG 3aKOHOM'B. XO3AHHD J0OMA, 3aNHPAs ABEpH
HA 3aMOKB, He BCTyNnaerbh TEMBH HM Bb Kakoe OpHAHUe-
ckoe orHonienie; nbiictBie ero ¢b opuanueckoii Tourn 3ph-
Hig Oespasmmuno. OHo ocTaHeTCA TAKOBHMD H Bb TOMB
cryual, ecau OHB 3aXJONHETT M 3aupeTh 3a co0oil xBeps,
yobraa orp Hamanawomaro. Xapakteph ABAHIA HHCKOIBKO
He m3MbHUTCA M BB TOMBb cIyuyab, ecaim oHB, npm Hanaje-
Hin Ha Hero uenoBbka, Hambpesawmarocs HaHecTH YAapb,
HOJCTABUTD UAIKY M HAUAJAWAlill, YAAPHBIINCH (CAM'D)
0 Hee, HOTYUATH Kakoe iau0o rhiecHoe noppexgenie. bes-
pasiuuie Takoro XbicTBIA Jua svwuwarowyatoca ¢b TOUKH
3pbHia upaRoBOil, U BL YACTHOCTH YTOJIOBHO-IPABOBOM, 3aBH-
CHTb OTh TOrO OCHOBHOTO HpMHUMIA, uro AbiicTBia uexo-
pbra npioGpbraoTs Mopuandeckiii XapakTeph TOIBKO Bb
TBXB CAyYasax's, KOTAA OHM BLIXOXATH 3a npexbias amuHoii
upasosoii cdepui. IOpuamueckiii joroBops ¢b caMaMb coO-
Oofi memuicaimMb, HaHecenie ce0hb ynapoBbs ecTh sABICHie
Bb HPHANUECKOMB cMBicKh Oespasimumoe, Tak:ixe W JunileHie
cebsn mnsuu. Ecim camoyOGiiierBo u npnunaenie cedbt -
JECHLXD HOBpexJIeHiii pascmaTpuBaioTes BB HBKOTOPHXD
cIyYanxh Kakb XbAHIA 3AlPEHeHANsA U HAKA3YeMHsdA, TO
Bh IEpPBOMD cryual MrpanTs poib coolpakenia peaurios-
HHA W [pefnoio;xeHie o KocBeHHOMTD Bperb obmecTsy n
rOCyAapcTBY, a BO BTOpoMb cayual abanie woxyuaers
YTOJ0BHO-1IPABOBOE 3HAUEHIE TOILKO NPH IIpecTyUHOMT HamMb-
peHin caMom3yBBUCHHAr0 YKIOHHTHCS OTH BOBIOKEHHOM
HA HEro rocy[apCTBOMB O0ABAHHOCTH, APYTUMA CIOBAMM,—
nepemarnyTh 3a YepTy, OTABIANINYI0 ero mpaso OTL Ilpa-
BA TocyXapcTBeHHOl BiacTH. Be upusepennomn upumb-
pb, uOBpeKAeHid, IONYYEHHH HANAJAWIAMbD, 3ABUCATD,
Bb HOPUANYECKOMD CMHCIE, 0TH ero co0eTBeHHHXDL ibier-
Bifi, a ne orb xbifcTBiil sanmmawmaroca. Horeuno, ecin O
nocxbIniil He NOJXHNMAND AJKA, TO HAIAJAOIIi He MOI'b OH
0 Hee YJapHuTLCHA, HO coomomer.lie axbes npuunHn m exbacTBin
MO/KHO CPABHHTh CB OTHONIEHIEM'D, BOBHMKAWIIUMT MERIY
ymnGoMs 0 ABeph HEOCTOPVKHO BXOAsUIAro uenosbka n pak-
ToMs yerpoiicrsa asepn. Ecan 6ui nocabuueii ne 6niio, T0
He Morio O moerbporate ynmba, Ho, OXHAKO, OTCIJAA



HEJb37 BHBECTH 3aKNIOUCHIA, UYTO YCTPOHCTBO aBEpH sIB-
asierest upnumnHoii Bpeaunixs nocabyersiii. Takums 00pasoms,
BB XhfcTBin samumalwmarocs bTes, He0OX0AUMAr0 AIA YIO-
J0BHO-HaKasyeMaro xbamia, sieMenTa npmumHeHis Bpela, a
saThbwps HBTH M BTOpKeHiA BB UPaBOBYW cdepy Apyroro
Jjuna, T. e. OTCYTCTBYeTb BooOmle Bedkiii npasoBoil aie-
MEHTDH, a MoToMy 3T0 AbiicrBie MOKHO NpuU3HATE TOIBKO
wpuanueckn. 6e3pasTMUHLIMb, TAKKE KAKD N 3alnpanie Ha
3aMoK’h japepeii xoma. Camo coGoii pasymberca, uto mouTn
Kaxkjaoe lopmamuecku Oespasnmunoe nbanie Momern Ipn
n3BBCTHHX'b VCIOBiAXD NOIYYNTH NIPABOROE BHAUECHIE M Jake
craTh LPECTYNHHM®D. 3anupanie XBepy Ha 3aMOKb npiodph-
TAaeTh B3HAUEHIE OJAHOTO M3 AIEMEHTOBD IPECTYIHATO Ju-
menis cBOGOJH, eciH 3a 9TOHl JBEpHID HAXOAMTEA Uelo-
BbEB. He 00A3aHHHA 3aKOHOMB® OnThH TaMb. Takme W ABH-
JeHie Haakoil, npexnpunaroe ¢b Tow nbiplo, urodn Obry-
mifi HaBeTpbuy yeroBbK's, HATKHYBIIN¢H HAa Hee, IONYUHITD
T8 WIM Apyrid UOBpeKJIEHIA WIAM TOABKO IOUYBCTBOBAND
Goxs, GyJerb UPOTHBOUDABHHME M HakasyeMuMb. Jbawia
Ge3pasyTMyHK NOIYUNIN 3HAUEHie NPEeCTYUHHXH Berbaersie
n3mbHenis c¢Boero HampaBaeHid, Berbxcrsie HOBOA whim,
nocrapienHoii ce6t rbareremb. B npuBejeHHHX® BHINE
npumMBpaxb JMIO BAMAMAIOCH, BB TOIBKO UTO YKa3aHHHIX'B
— HALIAJAAN0; TAMB JUIIb CO3JAHIe NpeuATcTBil HAPYUIEHIO
npasa, 3xbes —xbiicTBia HemnocpejxcTBeHHO Ha NpaBoO HOCH-
raiomia. ['ocyzaperBo, npnsHaBas npaBa Ipamkjianb, He MO-
AeTh OTPANATH 3AINUTH 3TUXH IpPaBb, TAKB KaKb 1pU
YCA0BiAXD OGIECTBEHHOM KU3HM IEPBHA HeMHCIAMH 0e3b
Bropoii. Ho, mpm3naBas samuTy, rocyiaperBo AOI&HO pe-
IIAMEHTAPOBATH €€ TOJIBKO Bb THXB CIyyasdxb, KOrjJa JHIO
saumanmeecs, ceonmn rbiicTBiaMn, upaBombpueiME HIH
NPOTHUBONPABHHIMA, BTOpraercs BL 001acTh NpaBb TPETHUX'B
annk. To o0croaTenbEeTBO, UTO IPU3HAHHOE 3AKOHOMB NPA 60
OAHOTO JTHMIA AIM OOBEKTHh ATOr0 NPABA MOKETH CIYKHUTH
lnpendarcTsieMs ondcmeians Apyroro, aMbers 3Hauenie yuIMb
kKaK'b paKTb,Kaks ABIeHie BHBMHEATO Mipa, Kaks crbacTsie He-
BO3MOKHOCTH OJHOBPEMEHHAro lpefnBanid JBYX® Thib BD
upocrpaHc™®b xocrarouHoM® amiip  xaa  oasoro. Hamwu-
HOCTH 3THX'B NPENATCTBIHl HpexnoraraeTcs caMHMDb GHTiEMT
npaBa # ero o0'beKTOBh, U IpHIMYEcKasd OlBHKA NEPBHXD
rakmxe Oe3nbibHa, Kak'b yeraHoBieHie Bb 3akoHb 1o noso-
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Ay Kai&Jaro IpaBoBOr0 MHCTHTYTa — coOTBBTETBYIOIATO MH-
CTHTYTA o0A3aHHOCTEI.

Taknms oGpasoms cabayers npmssarp, uTo Abiicreia
yeropbka, KOTOPDHMH OH'B 30uuwyaeMs CBOKX JIHYHOCTh M
CBO€e NPABO, Me NOCAAA HA IMIHOCTH M IPABO HANAZAMIATO,
a Januiep cosjaBad npeuarcTBia xbareirrHocTM mnocrbaudaro,
He BXOJATH BB 00IaCTh YTOIOBHATO IIpaBa M He MOxI1e-
#ars ompexbienio BB 3akonb 7).

Jamura moayuaeTh 3HaueHie 00OPOHH, KBAIMPHIH-
pyeMoil YTOIOBHHMB 3aKOHOMB, TOJIBKO Bh TEXB Clyuasxs,
KOrJa OHA BHPAKAETCH Bb QMPadiceniu CHUIOK HANAXEHid.
Cnacenie obrcTBoMb He TOJABKO He MOkeTh OHTH NPUSHAHO
oGoponoil, HO N He oTBBUAeTH MOHATIIO 3RAIMTH, A ABIAETCA
He Oorbe kakp YKIOHeHIeM'’s OTH ONACHOCTH, M CIY:KATH
Kb OXpanbt upaBa IMmb NpU HEKIOUNTEIbHBIX'B YCIOBIAXB:
Koraa o0beKTh IOCATATEIbCTBA YHOCHTCA yObraommms n
ubre BbpoaTia, uro mocibamiii 6yAers HacTHrHYTH °).

T'pamaannns Moskers OHTH YNOIHOMOYEHBH OTPAKATH
TOABKO TH HOCAraTEILCTBA, KOTOPHA HE NPEXIMCAHH 3aKO-
HoMb. KHakp Onl Hu OHun gparonBHHH ¢b 00HEKTHBHOM
uin cyOGbekTuBHOiT Toukm 3pbHiA paspymaeMHa Bb eIy
3aKkoHa Oxara, oGopoHa aTuXH mnocrbaumxs Gyrers mpe-
cerynsa. Ho mpm oreyrerBinm takmxp npexamueaniii Bepxom-
HO#l BiacTH oHa npasoMbpua *) kKakp NPOTHBB HanajeHii
NpeCTYNHHX, TAKD M NPOTHBO3aKOHHHXB. Kb mocrbameii
KaTeropim MokeTs OHTH OTHECeHO HallajeHie JuIs HeBMB-
HAeMBXB, ABHCTBiIA KOTOPHXB, yTpauuBasd 3HAUeHie Mpe-

) Mpogeccopb Taranuesl roBopHTL HO HTOMY Bompocy cabaylolyee:
wee OXpaHa lpaBa, He CcOelMHeHHasd ¢1, HACHlieMb, He Hapyllag HAYLHXD
npagh, He nMberb 3HaYeHid BB yroJaoBHOMDb lpapb. Bompoch 001 odopoub,
KaK'Dh O IPHYHEDB, YAHYTOKAONEA 1PecTYUROCTD UbAHIA, MOKeTh BO3HHKHYTH
TOJBKO BB TOMD ¢Iydah, Korja caMoe 1bsgHie HapymaeTh 9be U0 HpPaBo.“—
KRypen I, erp. 234; ToxlecTBeHHOe MHDBHie BbICKa3biBaloTh: J[l0J0IYeBD,
»,O npash neooxo;mmon ojopons“ 10p. B. 1874, Hosdpy m Jdexkadpb cTp. 28;
Levita, Das Recht der Nothwehr, s. 20—22; Wessely, Die Befugnisse des
Nothstandes u 1. 1. cTp. 47; P. Moriaud, Du délit nécessaire, p. 41; Bin-
ding, Handbuch, s. 731.

3) Byandeprs, Jdekuin, ctp. 158, Taranuess, Kypes, I, erp. 224—225,
Levita, Das Recht d. N, s. 237; Garraud, Traité, t. l. p. 588, Dalloz, Ré-
pertoire, t. X1V, p. 630 § 225; Ilo.teraesn, Heodx. odop., K. M. 10. 1863 r.
X, erp. 29. M

3) Binding npnsuaeTdb 115 HBKOTOPLIXD €1yYaeBD jaxe 00s13aTeIbHOCTD
oboponbl—Handbuch s, 731. 3acayxnsaeTh BHHUMANid HOcTaHOBIeRie Opan-
JeHOYPreKaro BOPHHO-YT'OI0BHAr0 Kolekea (1656 r.), Bb CHiy KOTOpPAro yK.10-
nuBMIiics OTHL 0OOPOHBI M He OTPASHBLUIN Balla1emisd IO/Bepraicsi CMepTHOA
kasun (ex. 11 O. Bodposeriil, Boennoe npaso n Poecin, i I eTp. 238).
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CTYIIHHXB, 3a OTCYTCTBieMT CYO'BEKTHBHOI BHHOBHOCTH,
COXPAHATH CBOHl nmpornBonpaBHHii xapaxkrepnb. Boupocs o
npaBbk 0060opoHE NpPOTHBL JIHIL HeBMBHAEMBIXD IpU3HAETCA
CIIOPHEMD '), HO IOPHIMUecKiil NPIHIEND, JeKAmMid BB 0CHO-
BaHim ?TOro mpama, Abiaers Hens(BKHHMB mpm3HAHie 000-
POHH M UPOTHBB TAKOrO HAIAAEHiA, KOTOpoe He MOKeTb
OnTh BMbHeRO BL BmHYy Hamajaomemy. F)pmauueckis ocro-
BaHiA HE00X0ANMOii 000pOHH—He3H0IeMOCTb NPaBOIOPA KA,
KaKb llepBoe YcioBie obmecTReHHoil HKU3HA, U HEo0Xoxu-
MOCTH BAIIUTH I[PaBa N JAYHOCTH OTTL HapymeHiif u mocs-
raTeibeTBh, HE Haxoxamux’s ce6b ocHoBaHia BB lpeany-
caHigx’s rocyxaperBenHoif Biacru. KRaxs ore Bopa, Taks m
OTH CyMaclIeAmaro 1 MOTy 3anepersh c¢Boii xomb. IIpeeryn-
HocTh Winm HeBmBHMMoeTh 1banili BB BuHY He u3MbHAeTD
HMUero BB cymecTBb Hapylmeris, Bb ero pesyIhTaTax’b
x1a cyobekra npasa. JImno HeBmbuseMoe He MOmeTh OHTH
HAKa3aHo, HO oGopona ue Hakasamie. Oua umbers Mbero
TOXBKO X0 THXh 110pH, MOKA coBepHIaeTcs WNIM Bemocpex-
CTBEHHO NpeAcTonT. MnocsarareiberBo. Hakasawie ke ka-
paers anms pbiiersia pomexmis.

OGbexkTuBHAA NPOTUBOBAKOHHOCTH HANAJEHIA, KAKD
OCHOBHOE YycIoRie npasoMbpHocTn oGopons, 1braers oue-
BAIHEIMb, YTO JINYHOCTH HANAJAIINAro, Jio odmeMmy Ipa-
BUTY, He UMEBeTs HHKAKOro MpUIEUECKAro 3HAUeHid. Beskiit
yea0BBKD CHOCOGEHh HAPYIINTH 3allpeTH 3aKOHA, cOBep-
IIATH TOCATATENHLCTBO HA JMUYHOCTH M MpaBo Apyroro u ThMs
c031aTh HeOOXOAMMOCTH 3AMUTH M 000poHH. Beskoe nsb-
sAtie BB OTOMB OTHOIIEHiA NOCTABHTHL Hamnajaomaro BHB
3aKoHa W O0OpaTHTH NpaBONOPAROKHs BB ¢ukni. Toapko
.yAApH B3aKOHA He JounyckawTb oboponn. To mim apyroe
obmecTBeHHOE M cay:xeOHOE I0JN0KeHie IMIA HUCKOILKO HE

3) OTprualTDb 3T0 npaso: H. Cepriesekin, Pye. yroa. mp. crp. 287; Po-
AHED, ,O KpaliHeli He0OX0uMOCTHY eTp. 202—212; Meyer, Lehrbuch s. 277—278.
Posun'b, 10KA3bIBasA CBOE MHBHIE 110 3TOMY BOIPOCY IPHXOUTD KD BHIBO.1Y, 4TO
Heo0Xo,1MMad 000pPOHA, ecThb OCOORIA BH1DL HakasaHis—cM. crp. 209, 4To He
oTBbYaeTh HH CyNlecTBY 0(OpOHLI, HA 3HavYeHil Hakazauid. Tpedosamie oamoOMN
0('beKTHBHOA 1IPOTHBO3AKOHHOCTH HAlAleHia UpebABIdlTDh: KHCTAROBCKIM,
Kypesn, erp. 118 § 219, Taramuesn, Kypeb 1, erp. 211, § 139, Jlekuin I,
eTp. 566, Byabdeprs, Jdekuin, cerp. 157, Josomuesb, yKas. couuH. eTp. 71—76,
Wessely, Die Befugnisse m 1. 1. ctp. 55—56, Levita, s. 185 —186; A. Merkel,
Lehrbuch, 163, Moriaud, Du délit nécessaire, p. 37 —38, Garraud, Traité, t. |
p. 578, § 301, Olshausen, Kommentar, s. 242, p. 6 u 7, Titze, Die Notstands-
rechte, s. 1 u npuwby. 53, s. 82, Haus, Principes t. I, p. 454—455. Tré-
bhutien, Cours, 1, p. 144,

5
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yCTpaufeTh BO3MOMKHOCTH COBEpIICHIS HMTL HAKA3YeMaro
upaBoHapyulexnia. CoBepulMTh I Kpaxy OespoMumii Gpo-
JAra WM JOTKHOCTHOE JIHALO, 3aHUMAaoLlee BHCOKOE 110J0-
seHie, upecTynaocte AbAHia nxb, ©b TOUkH 3pbHia 3a-
KoHa, Oyjrers passa '). Ilo Bompocy o Hakasamim pony-
CTUMO Jaske IIOBHINeHie ero Bb cooTBbTeTBim €b 3aHuH-
MaeMHMDb BB o0mecTBb 1010#eHIeMb NPECTYNHHKA, MO
HPUHIENY — KOMY Goablie AAHO €¢b TOro M OoJblle eunpo-
curea. Ha ueMb ke MOKeTH HOKOMTHCA BoclpemieHie 060-
POHH NpPOTHBH AOLKHOCTHHXDH Junb? Ckroabko HuOYAL
TBEPAATO OCHOBaHIA ]I IOXOOHAI0O OrpPAHMYEHiA HEBO3-
MO&HO Hojgnckarh. Hamajenmie XOIKHOCTHATO JIMIA BO MHO-
TEXD CIYYAAXH MOKETD NPEICTABIATH HECPABHEHHO 00Jb-
Iy ONACHOCTH ¥ JAIA HANAJaeMaro >} M AJd  1LPaBomno-
psaxka. IlpeacraBmrens BIACTH MOKeTH HPUKPHBATH CBOK
IIpeCTYNHHSA HOCATaTeIbCTBA AKOOH 3aKoHHOH BRBMHOCTHIO,
MOKeTHh YCTPAHUTH INPENATCTBiA, cO3JaBaeMH#A Lpexympe-
JATEILHOH ABATENALHOCTHIO - APYIMXD JOIAKHOCTHHXD JNIB,
MOKETH BaTPYAHUTH WIM COBEPIIEHHO MCKIIOUATH BO3MOK-
HOCTH II[PM3HBA HA OMOIIL M, HAKOREeI'h, MNOIL3YACH CBO-
UM [OJN0KEHIeM'b U ABTOPHNTETOMD, MOKETH CKPHTH cIbaun
CBOEro IpecTYIIeHid MIU HAlpPaBATh PO3HCKHYI xbaTenn-
HOCTH CYAeOHBIX'B OpPraHoBs HA JOMHHI NyTh. Jlomyernms,
uTO CyZXeOHHI npuerass, ABHBIIACH JIA ONMCH MMYIIECTBA
BB UACTHYI0 KBAPTHPY, HAUMHAETH OUTH ed X03AWMHA, 3a-
IlepeBb UpeJBApUTEIBHO BXOAHYIO XBeph H B3fABH OTH Hesd
KIIOYb. Y A0BIETBOPUBINY CBO€ NpPECTYHHOE KelaHie OHD He
TOILKO MOKeTHh OesNnpelnsATCTBEHHO YIAIATHCA, HO JasKe,
BHMemas 3100y, I0:KHO 3adBUTh OPraHAM’h BIACTH O MHpe-
TepuUbHHHXP UM'B OOMIAX> M HACUIIA €O CTOPOHH HEHC-
opaBHaro JoixHMKA. He mouitexurs coMabHIO, Ja 0HO U
BB NopAikb Bemeii, uTo 3aABIEHI0 He3aHHTEPECOBAHHATO,
AKOOH, npejcraBmTeld BIacTH OyaeTd jAano Goasme BBpH,
abMs  uacTnoMmy Jamny, umbloniemMy ocHoBaHie OHTH HeXO-
BOJXbHHEMD IIPOM3BOXMMOfl ONMCHI0 HMYIECTBA.

Orpunanie 3a rpasmaanaMu  npaBa Heo0X0xnMoil 060-
PORH TIPOTHBD HE3AKOHHAT'O HaNAaJeHid JOKHOCTHHIX'D JALB,

) ,... Unrecht bleibt Unrecht, von wem immer dasselbe geiibt werde®
rosopatb Levita, Das Recht der Nothwehr. s. 192,
%) Ouenb y,100H0e 110 ¢BOell KPATROCTI BbIpaikeuie, BUepPBBIe, KAKeTCH,

voorpedaearoe [ 1oa019eBbIM L.
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JOI:RHO CTOATH Bh HEPA3PHBHO CBA3M CBb 003602€HIEMS
10CATATENBCTB HA JHUHOCTh W IIpaBa rpamkiads. Kciu
JZOIKHOCTHHMB JUIAM'H BCe JO3BOJEHO, TOTAA HeXONyCTHMa
7 000pOHA HPOTHBL HUX'D; €CINIHe XO3BOJEHH HBKOTOpH:
onpexbirennna no cogepmauiio u ¢Popmb abitcrsia, To npa-
BO O0DOpOHH OTCYTCTBYETh TOIBKO NPOTHBB 3TUXH JO3BO-
JeAHHX® xbiicTid. JlosBoieHo ke TOIBKO TO, UTO He 3a-
npemeHo ' 3akoHOMB; cabroBareirHo, Besakoe abiicTBie 3a-
npeuieAEoe, Xx0Td OH U He 00J0KEHHOEe HAKA3aHieMb, JO-
nyckaeTs 000pOHY, Takbs Kakb Whip aroil mocubaxeii nox-
Xepxanie ipaBonopsaika. TakuMb 00paszoMb, 110 CYlECTBY
Bonpoca, HETH NMpUHENAUIANGHATO pasauvia Bb lpab 060+
POHB NPOTHBB YACTHHX'L M JOJKHOCTHHXB JHIB---TIOCHTA-
TeIhCTBA THX'B M JPYIHXB MOTYTH OHTH OTPAKEHH CHION,
ecau oMy npomusosaronwnst. Takoil BHBOABL YyCTpaHAETH He-
o0xoxmMocTh 0c000ii OroBOPKH OTHOCHTEIBHO THXB CIy-
yaepb, KOTJa JOJIAKHOCTHOE INIO OCYINIECTBIAETh CBOM 3a-
KOHHHA HoanoMouia. HexomyernmocTs 060pOHH J0THUECKH
npexnoxaraerca 3xbch, Takb KaKkb 3ajaua el — CIYKHTH
OXpaHO#l mpasa 0Tb HauajeHis, a He OHTH CPEICTBOM'b
60opb0H Cb 3aKOHOMD.

BrckasaHHHil B3rIsSAs 0 JONYCTEMOCTH OOOPOHH IIPO-
THBG HE3AKOHHATO HANAJEHiA JOIKHOCTHHXL JHI'b MOKHO
CUATATh BB HAcTosAllee BpeMs OONIeNPU3HAHHHMD BB JH-
teparypb, Xors ¢b pasimusmMu orpaxmueniamnm '). Ho mpu
STOMB 3aCIyKHUBAeTh BHHMaHiA HbkoTopoe cubmenie fo-
HATIii ,000pOHH“ HpU Hanadewiu NMpeICTABATENEH BIACTH H
4wCONPOTHBIEHIA“ MXDB PACNOPANCEHIAMS. »

Comnporusienie npexnoxaraers TpedoBanie, XoT# OH
noakpbnrennoe (¢usmuecknM’s npaHyxaeHiems, — jabiicTBo-

1) Kuersakoserin, Yueduurn, crp. 115—118: BepHepb., Yuedmnnn. I,
crp. 425, I, erp. 237: Taranuesn, Kypen, [, erp. 216—220, Jlewnin I,
eTp. 370—574: Byabdeprn, Jdekuin, ctp. 157—158: Kymiesackiil, ,0 upeb-
Jax’b HOBHHOBeHis...“ 10p. B. 1886 r. IX, erp. 54 - 75; ‘loaonuensn ,0 upasb
Heo0xo1. 06op.“ I0p. B. 1874, XI r XII crp. 83—100; Ilo.1reraesn, Heodxon-
Masi oGopona, K. M. 10. 1863 r. X, erp. 31—37: Haus, Principes, 1, p.
454 —455; Garraud, Traité, 1, 580—583; Zacharid, ,Ueber die Strafbarkeit der
Widersetzlichkeit, s. 355—376 (Arch. des Criminalrechts, 1843, drit. St.),
John, Die Verbrechen gegen den Staat, s. 115125, (Handbuch, von Holzen-
dorf, 1872, drit. Band); Wessely, Die Befugnisse, s. 52—33, Levita, Das
Recht der Nothwchr, s. 192—201; Olshausen, Kommentar, s. 242, p. 8,
Oppenchoff, ,Das Strafgesetzbuch...* (1863) s. 192—193: Titze. Die Notstands-
rechte, s. 84—8g, b pycekuxt lmcaredefl OTPHUACTDL 1PABO 0HOPOHBLI—
A. Tpajosckif, Haw. pye. roey,l upasa, T. I, ¢Tp. 61, H ,3axown I a,IMHH.
pacnopsi.“, CéopH. rocyl. sHamii, 1574 r. 1. I, cTp. 15—18.

:'):3:
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BaTh WIM Bosjepikarbed oTb AbiierBia. ConpormBism-
fomifics uMbern nbaplo copepurute wbuTo BoOupexm me-
JaHI0 TPETHATO JMIA W IOTOMY CONPOTHBIEHi€ BO3MOKHO
TOJIFKO TOTJA, KOTAQ 3TO :KelaHie BHpaxkeHo ThwMb miu
IpyruMb cnocoGomb. OGopona ke MHCIAMA TOJIBKO IpH
HanmajeHiu, T. e. npm Takomsb ob6pasb xbicrsiit amua, xoraa
0HO cTpeMmTeA AOCTHIHYTH WHEJIM HEnocpeXCTBEHHO CBOMMN
cHIaMi, He HPEXLABIAsA Kb HANAJAEMOMY HMKAKAXD TPeGo-
pamniii. Ecin xe Takia TpefoBaHia BHpamawTCs OXHOBpE-
MEeHHO C'h HamajeHieMb, TO Julib ¢b Whibio oOaerunmts ce-
6t xocTmkeHie keraeMaro pesyiIbTaTa, H BB TAKOMB CIY-
nab abficTBia BamagaeMaro MOryTh BHPAa3HTBCA KaKb Bb
dopmb obGoporm, Takp u BB ¢opmb couporusuenia. Ilpm
OTCYTCTBIN ke HamajeHid H HAIAYHOCTA OXHHXE TpeboBaHii,
amno TpeGynouee He TOIBKO He NPENIoIAraeTh, HO W He
#exaerp AbilcTBoBaTH, & HAOPOTHRB, oxkujaerb AbiicTsii
CO CTOPOHH JAPYTHXB JHDb M, BB KpAilHEXD CIVUAAX'D,
NPHHYAJAETs HXBb Kb ITOMY cumioii, Bb upejgcraBienin
Hallaa0IIaro—HanajaeMuii (veroBbks miu Bems) ABAAETCA
ubapio; B IpeicTaBIeHiN Tpefyonaro, NpMKa3HBAOIAT0—
TOTs KOMY NPHKA3HBATDL €CTh JUIIh CPEICTBO XIA TOCTU-
xenia nbam.

Bonpoc¢s 3akes He BB caoBaxb, a BB OPHINUECKONR
oubukd abawiz BB TOMB eayuab, korza TpedoBamie
ABIfgeTCsH IpHANUECKH 00a3aTeabHHMB. Heobxoaumas obopo-
HA HPOTHUB'D IIPNKA3a, BOOOI e 00A3aTeILHAT0, HEMH CANMA, XOTA
66l OHB OBJDB BB AAHHOMB ciayualh NIpoTHBO3akOHEHD M CO-
NpoBOKAANCA (H3UUECKUMD NPHUHYKIEHieMb Kb IOBHHO-
Berio. [lpoTuBonocranienie HenOBNHYIIUMEA CBO€il CHIN—
UPHHY:KJEHIK) HPAKABHBAOMArO, GYAETH CONPOTHBIEHIEMB,
a He 000poHOii, m ¢b TOUKM 3pbHIN yroiosHaro saxona
NOJAeKNTH MHOH KBaindukauinm mo cpaBHEHI0 b DTOIl MO-
crbaneii. PakTH JocTaTOUHME XIA NpH3HAHiA npaBoMbp-
HEIML COLUDPOTHBIEHIA, MOTYTH COBEPIIEHHO He COOTBBTCTBO-
BaTh KOHCTPYKIIE HeoGxoxmmoii oboporn '). IOpminueckoe
OCHOBaHie COUPOTHBIEHIA—1IPOTUBO3AKOHHOCTh TpeboBaHisd
JAOKHOCTHOTO  JHIA, NPOTHBO3AKOHHOCTH IPHKA3a; IpH
HeoOxoamMoii ohoponb—nesakonHoers Hanagenia. Hauaxs-

. .
Y Hab 9Heada YRaSaHHBIXD BLIE ABTOPOBL HA HTO OOCTOATOILCTBO
ofpaTiLtl, BHnManie Zacharid—nassan. cou. erp. 360,
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HUKDL NPUKA3HBAETH NOAYMHEHHOMY COBEpIIHTb LIPECTYIHOE
Ibsnie; mOXUMHEHHHI OTKasHBaeTcs, HAYAIBHEKD IPUHYK-
JaeTh Kb IOBMHOBEeHiI0 M THM’B BHBHBAETH COIPOTHBIEHIeE,
B GoasmmucTBE cryuaeBp 3JMeMEHTH JIAYHOH OmACHOCTH,
Heo0X0ANMHH 1A 3aKOHHOCTH O0GOPOHH, GYAETH LIpH ITOMD
COBEPIIEHHO OTCYTCTBOBATH, YTO HE YCTPAHATSH, OXHAKO,
BO3MOKHOCTH UpH3HaTh XbiicTBiA moxumrensaro mpasBoMbp-
HHMA. Pasrpanmuenie oGopons m compormBieHia upiodph-
TaeTs O0CO0EHHO BajKHOE 3HAUEHie BL BOEHHO-YI'OIOBHOMB
npasb.

ITo Bonpocy o ToMb, Kakig Giara m upaBa NOAJIEKATH
oxpanb mpu ReoOxoxmMo# 000pOHE, MOKHO YCTAHOBHTH
TOT'h UPHHIMI'E, YTO BCAKOE OXPAHAEMOE 3BAKOHOMB OJIaro
MOKeTHs OHTH 00beKTOMB 06oponn. Teoperuuecknms Kpm-
TepieM’s O0XpaHAeMOCTH OJara MOIyTH CIYXKMTH 3alpeThH
yroaosuaro sarkosa. Ecim abiicTie Hauagaomaro, yayun
BaKOHUEHO BB CBOEMB COJEpKaHiM, cooTBETETBOBALO OH
00LeKTHBHRIMD IIPUBHAKAMD HAKA3YEMaro MpaBOHAPYIIeHisd,
To HanajxaeMuii BbH npaBb oGoponarnes. Bb ocHoBb aToro
NPUELMIIA JEKATH paBHAd 0043aTeIbHOCTH 3AKOHONATENb-
HHXDb HopMb. Herpza ckasats, uro yoifina npecrynube
Bopa; mocabxuiii npuumeaers cBommnm AbicTBiAME MedpmIiii
Bpelb, HO oTcooja He cIBayers eme, 4T0 BOPOBCTBO 3a-
npeieHo 3aKOHOM's He B TAKOH cremeHm Kakb y6ificTBo.

Hapsaxy c® Bonpocomt o meoGxoxmmoii oGopont BB
opuauyeckoil aurepaTyph m 3aKoHOZATENHCTBAX'L CTABUTCA
Bompoch 0 abifcTBiAXB, COBEpPUIEHHH XD BB COCTOAHIM Kpaii-
Heii HeoO6xoxumoctn. Cx0xCTBO 3THX'H HHCTHTYTOBD, OJHAKO,
Kpafine HesnaumTexrbHo. Haks mpm HeoOGxoaumoii oGopoud,
TAaKb W Bb COCTOAHIE Kpaiimeil Heo0XoxmmoeTn JNLO 3amH-
TEPecOBAaHHOE INOCATAeTH HA TPETHUXDh JHAND MIM HA 00b-
eKTH uXb lpaBb. Ho 10 cBomMb OCHOBaHIAMB M IO CBOGH
nbiau HocAraTeIhCTBA BB 1EPBOMB M BO BTOPOMb ciyuah
pb3ko oramuaoTea oxHo orh xpyroro. IIpm oGoposd uero-
BBKD ompaocaems NPOTABO3AKOHHOE Hanaoewie, Bb COCTOA-
Hin ke Heo0XO0AUMOCTA — OHB Hanadaems. ITO HANAXEHIie
BH3HBAaETCA He IPEeCTYNHHMM LBIAMH, a HempeoXoInMHMD
(koHEUHO YCIOBHO) KeJaHieMb cuacTé ces, CBOI IKM3Hb,
Ein 00beKTH CBOMX'B NpaBb O0THh HemsGbaxnodl rmberm, HO
cnactn jgoporoff whHoil—InpuHeca Bb KepTBY UYKYIO FKU3Hb,
gyxoe npaso. lIpm oGopond a mocaraio Ha Toro, Kro Ha-
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PYIINTE MOE€ NpaBo, IPU COCTOSAHIN HEOOXOIMMOCTH— CTpPa~
JaeTh JINI0 IOPUAAYECKH N (PAKTHUECKM HEBWHOBHOE BB IO-
crarmeil Mens Obxb. Husup m 3akonn oTMeReBAIM Kamk-
JIOMY 0GJACTH €ro IpPaBOMOUiil M YCTAHOBHIM TAKMM'B 00pa-
30M'b I'PAaHHIH ero npoussoia. llpecrynunxs nepecmynaems
OTH TPAHUIE, a 000pOHAIMIiicA INIIb BO3CTAHOBIAETD UXb,
yAalfers y3ypHATOpA M Kakt OH IOBOPATH eMy, — 31bch
moe upaso, He cMmbit ero mapymars. Ho BoTs ¢b sTHMB
oxpaHuTeleM’b IpaBa cayumiachk 6bra-—kakia améo BEBmI-
Hid CHIB TNPUPOJXH, ;KABOTHHSA, YrPOKAITH TAOEIb0 ero
OraraMb W OHB, OTpPeKasgch OTH TOIBKO UTO MPOBO3TJA-
NIeHHAro MM'b UPHHIMNA, BTopraerca BB cdepy MpaBh Tpe-
TBATO JHMIA, paspymiaeTd €ro MMYIecTBO, IHIIAETH €ro
#n3an. Ecinm B5 nmepBomd cryuab owb xbiicTRoBaxs nmpaBo-
wbpHO, TO 3rBCE—-€ro IOCTYNKA He MOTYTH BHJepKaTh
Takoii opmanueckoid onbHKHM, OHM HDPOTHBONPABHH, XOTA MO-
ryrs OHTh M HeBMBHeHH eMy Bb BURY. llocaraomiii moxs
JaBleHieMD HelpeoioInMoii Heo6X0IAMoCTH, BHHOBEHH Bb
CBOMX'h IIOCTYNFaxh, HO IAMB (hAKTNUECKH, a He IOpPHIA-
YeCKH, MHCIb KOTOPYI0 pPycekiii HapoA®s BHpaskaeTs LOTro-
BODKOIi «He BcAKasg BHMHA BMHOBATA>.

Takump ofpasoMs, BH OTHOmeHIn opmauueckoii onbu-
ki 1bAHiA. coBepIeHHAr0 BB cocTosaHIm Kpafineif mHeoOxo-
JUMOCTH, f UpHCOeAMHAKWCh Kb MEBHIAMB npod. Ceprhes-
ckaro, Hewxmonosa, Posmna, Jlomomuesa, Garraud. Ortolan,
Haus, Olshausen '), koTophe pa3cMATPHBAIOTDH KPAiiHIW0 He-
00X0AMMOCTh JWIIH Kakb causc de non culpabilité m mpo-
THBOIIOJATATH ee HeoOxoxmMoii oGoponb, kakp fait justi-
ficatif. Cocroanie HeoOXoxMMocTH He CO3XaeT’h NPaBb HA
HOCATATEIHLCTBO, A JUIIb YCTPaHAETD, YCIOBHO, BO3MOK-
HOCTh BO3JePKAHIA OTH HApymMerid, npn ueMb npexbin
BTOH HEeBO3MOKHOCTH O€3KOHEUHO pa3nooOpasHW n oT-
croaTs TEMB jpareme, ubmb Goxbe passura BB uenoBbrb
COOCONHOCTH, €CIM He KEePTBOBATH CBOMMH GiaraMm Xis
Gxara apyrmxs, To, mo kpaiimeit Mmbpb, ne TpeGoBarr Ta-
KOif /KepTBH OTH JUNG HENOBAHHHXDB, BO MMA COOCTBEH-

) Pycckoe yroda. mupaso crp. 287—290: O0n1. 9. yro.1. npaBa (KOBCHEKTDb)
crp. 47—50; ,0 kpafigeit HeoOxo1mMocTn“, crp. 183—191: O upaBb Heodxo-
anmoit odoporsl“ [0p. B. 1874, XI n XII, erp. 20; Traité I, p. 426, 566—667,
Eléments, p. 169, § 427; Principes, 1, p. 498—504; Kommentar, s. 246, Kb
§ 54, p. 5.—K1, sToMy MHBHIIO IPHMHKAaeTD, XOTS Cb 3HAYHTEJILHBIMA Orpa-
andeniavi, Wesselly, ,Die Befugnisse....“ s, 10, 15—17, 26.
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HHXDb HHTEpecOBL. Juimp cHueX0Aa Kb aromaMy Jiojeii
I NPU3HABAdA OTCYTCTBie NMPECTYNHHX'h MOTHBOBL Bb XbA-
teak, ueropbucckoe cosHaHie, a 3a HEMB H 3AKOHOJATENb-
¢TBO, upom@aers ABHACTBIA, coBepUIEHHLA BB COCTOAHIM
Kpaiinefi HEOGX0AMMOCTH, Heé CTABHTH HX'h BH BHHY.

Cocroanie Kpaiineii HeoOXo1MMOCTH MOKETH OHTH CO-
3AaHO He TOJNHKO HEOXYMEeBICHHHIMH CHIAMA NPHPOXH HIH
HanajeHieMs KMBOTHHX'B, HO M AbiicTBiAMH TPeTHUX'H NI,
ecau dTH nocybamia, yrpomas BpeaoM’h IMUHOCTH MJIM HMY-
NECTBY NPHHYHKIAEMAro, TPe6yloTs OTH Hero coBeplieHis
npecrynsaro abamia. Takaa o6cranoBka xbaTerbHOCTH UpH-
HY&JAaeMaro He BHOCHTH pajIAuis BH IOPHINUECKOE 3HA-
uenie ero xbanmia: uweroBbks, AIA cnacenis cpoero Oiara,
NOJJABMACH UYBCTBY CTpaxa, IOCATA€Th HA MPABO APYroro,
croAmaro BBH eTcpoRds m He Bbaawmaro o6b  yrpomaw-
meii emy onacmoctn. Jbawie ocraerca NnpOTHBOUPABHLIMB,
x0T OB OHO OKJO EeIHHCTBEHHLIML CIHOCOOOMT cliaceHid
yrpoxkaemaro Giara.

Taxoe ke lopmaumueckoe sHaueHie umbers moeararexs-
CTBO HA TPETLAXH JMILh CO CTOPOHLI MOABEPruiarocs Ha-
najeniio npn Heodxoaumoii o6oponk. llpasombpHocts oTpa-
sReHisg IIPecTylHAro HanajeHis MBICIMMA JHING B TOMB
cryuyad, ecim oHa CTaBHTH Hperpajisl aToMy uocrbiuemy,
ecIM OHA CIYKRUTH NIBIAMD IOAAepKAaHiA NIPABOIUOPALKA.
JlBiicTBie ke, mepeHocsiiee ONAcHOCTH ¢'b OXHOIO JMIA HA
Apyroe, He YAOBJIETBOPAETDL HU OJHOMY U3D YKABAHHHXD
yCI0Biii, TAKT KaKh CTPAajacTh JIUNO HENOBAHHOE M MO-
skeTb OHTH JHIIL YMHOKAETCA UYMCIO KEPTBB, €CIN NOJX-
CTABIEGHHHI 00opoRsomuMea HecuacTHHl 1BHOIO cBOUX'D
61arh He CHAaceTdh NOXBEPTINArocA HanaJeHiiwo.

Haxonews, BB pAXy NPUUMHB, CO3JANMAXD AXf YeI0-
Bbka KpaiiHi0I0, XOTS M YCIOBHYIO, 1€06X0AMMOCTh NPOTHBO-
UpABHAr0 IOCATATENHCTBA AJA enacemis Juunaro Ojara,
crbayers orMBTuTh TH, KOTOpDHA BO3HMKAITDL BbH CAMOMB
xbarexrs, B ero oprammsmb, a He 3aBmcATL OTH BOsABi-
crBin BEbmouxs cnab. Kb TakuMn npnumHaMts OTHOCHTCA
roxoxb, He HYKJIA, He GBIHOCTH, a (PusMueckoe cTpajamie
veropbka, auniensaro mmimy. Kake MomeTnh M JOIKeHD 3a-
KOHOJATENh KBAIMGUUMPOBATH 5Ty, NOYTH HenoObauMyw H
OTPAUATEIBHYI0, €CIM MOKHO TAKD BHPABHTheA, CHIY?
Ilpeine Bcero HEOOXOAUMO BL 9TOML BOUpPoch oTrpanm-
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uuTH BHAUEHIC T0N0JA, KAK'H NPHYMHH YCTpPaHAIINEH Koc-
BEHHO GMWHAEMOCMS, OTT BIiAHIA €ro JuIb Ha eMmHeie
65 euny. Pmsiorornueckiif mponeccs, MPOUCXOAAWIA BD -
BOMB opranusMb m BHpamaomiica Bb YMeHbIUEHIN KOJIH-
yecTBa OBJIKOBHX'b M KHDOBHXT BeLIECTBs M BH u3MbHe-
HiA COCTABA M KOHCHCTEHIIM KPOBH, MOKETH IOBIiATH HA
CO3HAHIE H NO3HABATEILHYIO CIOCOOHOCTH PA3YMHAr0 Cy-
I[eCTBA TaKAKe, KAKD NATAJOrMUecKie XePeKTH HEePBHHXB
nenTpoBs. He mnomrexurs comubHiio, uTo0 roloAs, BH3BaB-
mrifi mompauenie pascyAka M HapymmBIiii paBHOBBCie menm-
XnuecKuxs cocrosHiii wiau, Bbpube, aT0 nompauenie pas-
CYAKA Kakb Oxmxaiimiag, a roioAb, KAKH IE€pPBOLUPUUAHA,
—YCTPAHATH CHOCOOHOCTh KB BMBHEHIIO, CO3XACTH COCTOA-
mgie neBMbasiemocTn nbarexas. Ho Bb gasHHii MoMEHTSH BO-
npocth MIeTs o BMbHeninm BDL Buny abamia auua Bmbase-
Maro, HO COBEpINAIOINATO upaaouapymeaie HOXL BlifAHIEMB
rOX0AA MMM KaKh CTPANAHiA, AHAIOTMYHATO APYTHMD BH-
JaMb (QUBHUECKNXT cTpajaHiii, cosjaBaeMux’® BHBIIEAME
CHIAMI—:KRapoMbs, XoxoxoMs u T. I. OcraBagcr Ha TOUKB
3pbHiA npaBa NpHxoAUTCA NPHU3HATH ITH (usnUeckis crpa-
XaHig, U Bb TOMB 4YMCIB roJoAB, UPHNYUHOT, YeTpaHAKIel
BubHenie BH BUHY, HO He HPOTHBO3AKOHHOCTH JXBAHIA.
[paktuueckoe nocabacreie Ttakoro paspbuienia Boipoca
BHpakaeTca BB AONYCTHMOCTH OOOPOHH HPOTHBD IOCATA-
TEIbCTRb, COBEPIIEHHHX'b BB COCTOAHIN Kpafinefi HymIH.

[lenxnueckoe npuny:xjaenie, Bo Bchbxb ero ¢opuaxws,
He co3jaeTh Hen30BARHOCTM IpaBOHAPYILEHif; ONACHOCTH,
Kakb Ol OHAa HM OBLIa BeJMKA, HE MCKINUAETHh BO3MOK-
HOCTH BHOOpAa MeKIy HPaBOMTH M He IpaBoMb. UJeaoBBKD
I0AJATCH UYBCTBY CTPAxa, HO MOKETH OODPOTHCA Cb HHMD
n noobxate ero.

BosMoxknb, OXHAKO, NONOKeHid, HE TOIHKO He AONY-
cKaoulis BHOOpa, HO COBEPHNICHHO IAPATU3YIONiA €H0c00-
HOCThH JIMLA Kb CO3HATEIHHOMY caMoonpexbieniio, mps moi-
HOil ero BMbBHAEMOCTM M COBEPIIEHHO paaymnoﬁ oubnrb
(paKTHUECKArO W JOPMAHUECKATO COJXEpHKAHIA abanis. Takia
MOJNOKEHiA CO3JAI0TCA CHIAMHU, KOTOPHA, BIifAsS He HAa NO-
3HABATEABHYW CIOCOGHOCTH JHUIA, A HEIOCPEACTBEHHO HA
opransl ero Tbia, npuBoAATDL HocabiHiA BB ABMKeHie U
TEMB BHBHBAOTE uH3MbHeRis Bo BHbmmems Miph mommmo
yuacris BOIM JMIA M Jaxke BONPEKH ero ;kejxaniii. Takas



¢opMa LpPHHYKJIEHid, MCKIOUANMAS BO3MOKHOCTH OGOPLOH
uwim pbraomas ee copepieHHo 0e3pes3yJIbTATHOH, OUEBHI-
HO YCTpaHAeTh 0e3yCIOBHO BHHOBHOCTH JWIA, KAKD HPAaB-
CTBEHHYI0, TAKDs M IOPHJANYECKYI0, BD OTHONIEHIM BOBHHK-
mnxb BpelEHXD nocabicrsiii. 1lpm ¢umsnueckoms npmEy:R-
JIeHiH JUIO0 (PHAYKRIAEMOe MOKeTH OLTh PA3CMATPHBAEMO
JAAINB KAaKb OpYylAie, KAKDH CPEACTBO NpPOTHBOIPABHATO I0-
caratexrpcTBa. BB Toill coBokynnocrm sBienil, KOTOpHS, 10
¢BOEMY OTHONIEHIl0 K'b YCTAHOBIEHHOMY IIPABOLOPAXKY, OpPH-
3HAOTCA HAPYIIEHIeMB €ro, OTCYTCTBYeTHh OAMHBH H3D die-
MEHTOBB -— CyOhekTh npecrynsaro Absuis. Takums obpa-
30Mb, 3Ta (QopMa npumEYEAeHia pbsko oTIMvYaeTea OTH UpH-
HYKJeHiA TNcuxXuueckaro m cocroaHia kpafineii mHeoGxogxu-
Moctu '), x0T HEKOTOpPHE 3aKOHOJATEIHCTBA N - NHCATENN
ATOr0 pPA3rPAHAYEHid H He YCTANABIMBAITSE °).

Ilpnumnn, yerpamsiomis BMbHenie BB BHHY, MOI'YTH
Je;XaTh He TOIbKO BO BHbmMHeM® Miph, conpmkacaiomemes
c¢b cyOpekroMb AbAHIA, HE TOIBKO BL IOPAAMYECKOMD 3a-
KOHD, ImIIaIeMb OXpAaHH OOHEKTH MOCATATEILCTBA, HO
H HeIOCpPEeJCTBEHHO BL caMoMs Abarterb, BH JAederrTaxs
ero cosnanis. owbmdsaomaro ssiemina BabmEATO Mipa BB
uxp npuumHaoil c¢Basm. Jbamia m uxw woerbxerBia moxre-
AarTp BMBHeHIl0 BB BHHY, [0 00leMy IDAaBHIY, JUNIb
TOrZa, KOTAa OHM co3HaoTca XbficTBylomuMmb a1uuoMms. Bo-
Npoch 0 3HAUeHim OescosHaTelbHHXH XbiicTBil, KakB 0THO-
camiifes Kb yuediw o BubHAeMocTH CY0BEKTA NPOTHBO-
IIpAaBHACO TOCATATeIbCTBA, He BXOJATH BH 3aJauy HACTOS-
meii paGore. I[IpuumHm ke HeBMBHeHiA BB BUHY cy0'b-
EKTHBHATO XApaKTepa NpPelloJaralTh NOIRYH0 BMBHAEMOCTE
JAna, T. €. CNocoGHOCTH HPAaBCTBEHHO M lopuanueckn 0TBh-
YaTh 33 CROM HOCTYIKM, CIOCOGHOCTH, HE OTCYTCTBYIONIYIO
A Bb MOMEHTH coBepmeHia neBMbRHMaro xbamia, BO aumsb
He IPOABUBINYIOCA BHOIHS MiInm uyacteio Bexbicrsie ocoboii

D] By.n.qur'l,, Jdexnin, crp. 173—174: Tarauwuenss, Jexnin, 1, erp.
631—633; Meyer, Lehrbuch, s. 141: Merkel, Lehrbuch. s. 66, 165: Trébutien,
Cours,l 129-130: Ortolan, Eléments. p- 141 —162.

%) Cr. 100 Yaoxk. o makas. art. 64 Code pén: § 52 Strafgesetz f. d.
Deutschen. R.: Chaveau et Hélie, Théorie. l. p. 560: Dalloz, Répertoire. t.
XXXV, p. 648, § 414; Blanche, Etudes, I1. p. 309, § 203; Oppenhoff, Das
Starfgesets. f. d. Preus. St. s, 132, § 40, p. 12. .
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o6cranoBkn  1banis. 3Hauenie AToil 0GCTAHOBKM MOKETH
OLITh XBOAKOE: HAHM co3HAaHie BosHukaeTn mocib xbiicrsia
JANA, HIA, NPENMIECTRYA €MYy. OTHOCHTCA JINIUb KB CAMOMY
XbAHI0, a He Kb ero mnocrbjicTBiAMB KOTOPHXD He Ipej-
puanTh. Uaa no axberwunb xoma, s CHOTHKAIOCH M IPH lla-
IeHiH NpPUUMHAI Bpelb TperheMy Jimny. CosHanie Moero
lAJeHid BOBHUKAETDH JIWIIH TOIAA. KOTJA OHO HAUYAIOCH M MO
(U3MYECKNM'D 3AKOHAME HE MOKeTH OBITh NPEKpAlleHo (e3h
BosxbiicTBia BHbmHeil cmiab. Bpexs, aBraomifica npaMEMB
nocabicrBieMp JBHeHiA Moero Thia, He MoxkeTh OHTH
BMBHens MAB Bb BNRY, Takbh KaKb 3T0 JIBUAKEHie M ero
pesyabTaTh BOBHHKIN JHMING crydaiiHo, 6e3n yuactia co-
3HaHiA, nospupmarocs ymxke mocab cobmria. Maum xe npm
npoussoacTBh c¢Tpbas0H N0 MAIIEHM pPUKOLIETHPOBABIIAA
nuyasa, nepererbss crpbakoBbii Balb, PAaHATH HAXOAAIATO-
e 3a HuMb ueroBbra. 3xbesr ybaumie (BHerpbas). Oyayum
BIOJHE CO3HATEIRHHIMB, HE MOKETH NOJIeRaTh BMbBHerilo
Bb BUHY, TaKb KAKD BPEJIHHA 10CIBACTBiA €ro He TOIBKO
He OBIM BB €O3HAHIM CcTPBIABMIATO, HO M HE MOTJAH. MO
obcranoBrkb nbauia, 6mTh mMe npexsuabun. Ilpmumna ue-
BMbHeHiA Bb BUHY TA e, UTO W BB liepBoMb npumbph,—
CIYuafiHOCTh BpERHHXH nocabic1Biil opuanueckn Ge3pasimy-
Haro AbaHia, XoTd OTHOIMeHie co3HaHiA Kb 3TOMY mocabr-
nemy wuHoe. He mnoxprexnts comubhiio, uro eayuaiinocrs
nocrbacTsiii He MoKeTH yeTpaHMTh BMbHenwis, ecau nbauie
camo no cedb sanpemeno m Hakazyemo. To ke cibryers
CKa3aTh W O BO3HUKHOBEHIN, XOTA W CIyvaiilHOMB, Bpex-
HHXB mnocrbxersiii, npm yeroBim cymecrtBoBaHia ocoboii
YCTAHOBJIEHHON 3aKOHOMB 00A3aHHOCTU—BO3JEPKAHIA OTH
xbiicTsiif, BpexHbia 10cABACTBIA KOTOPHX'H IOTMUECKH BO3-
moxue. Ilpn mHacrynienin, oxmako, takmxs mocabacrsifi
Oyrers noarexaTr BMBHEHII0 He HPHUMHEHHHA Bpelb, &
HapYLIeHie cueniaibHOii 00I3aHHOCTH.

Ornomenie cosHaHiA ueroBBKA Kb COBEPIIEHHOMY HMB
1baHI0 MoseTh bsHPA3UTHCA W BB MHON Qopmb, Takke
yerpanswmeif BMbuenie Bp Buny. Bb cosmamie xbiicTByi0-
MAro JMua RXOXATH NpexcranieHia o uwbin, o cpexcTBax®
n 00 o0bekTs. MCTHHHOCTH MIA J0KHOCTH, Ch JOTMUECKOl
TOUKH 3pbHiA, 2THXD InpexacraBieHiii uMberb pasiMuHOe
3HaueHie BB yroiosHoM’b npasb. Crpemienmie Kb HeXOCTH-
AMMOiT mam BooOpamaeMoil nbinm He OKa3HBaeTDh BIiAHIA
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HA CYiuecTBo mpecrynHaro ybsuia m, cBuabrerncTBYM 0
HEJOCTATOUHOCTM YMCTBEHHATO PA3BHTIA CYy0BEKTA, MOKETD
OTPasHThCA JUIIH HA CTPOrocTH HAaKazaHid. sRexars au
yoOifina ammuTe veaoBbka Knu3HM, YTOOH HM30ABATHCA OTH
HEHABWCTHATO W BPEXHAr0 COTPaKIAHMHA, MIM BHaMbpesaicsd
100HTh u3b ero Thia kakoe am00 Marmyeckoe BEIECTBO
I KOIRoBaHiA, — xbanie He uaMBEHATH cBoero lopujamue-
ckaro sHauesis. Ecum xe ymucaumsmiji npecrynnoe abadie,
BeabaeTBie J0XKHAr0 mnpexcTaBieHid O BPeJHOCTH M30paH-
HHXBP WNMB CpelcTBb, npuGbraer™ Kb Jorndecku Oe3cMH-
CIGHHHMbB, T. €. He CIHOCOOGHHMD Hpon3BecTH usMbHeHie Bo
BabmaeMs Miph, To LpaBOHapyIieHie 10 CBOEMY COXEp-
AaHI0 M Opejmolarapmiiics pesyIpTaTh HE NOCABAYIOTSH;
xbanie OyzeTh 0OpHAAYECKN (e3PA3AMUHKIMG, €cId He HOX-
aexnTs BMBHenilo caMuii yMmcers.

HRorga me wnambpenie amma jpbiicrBoBaBmIaro OnL1o
npaBoMbpHO, HACTYIIeHie ke BPeXHHXB® mocrbaersiii 3a-
nchio orp oumbouHaro mpejpcTaBlenis o Ge3BperHOCTH
ynoTpe0IeHHHXb CPeiCTBD (MiIM, uTo TO ke, OTh HeBbIb-
HiS HAXB BpeAHLXDH CBOHCTBE), T0 XbAHie M ero pesyib-
TATH He ILONIeRaTh BMBHEHiO. X0Td B35 CO3HaHIH cylb
exTa OHIO mpejpcTaBiedie o CpeicTBAXh W 00> MX'H OTHO-
wenin kb nbinm xhauia: nesmbHenie oGycioBInBaeTca J0&-
HOCThI0 3TOT0 mpexcraBienis. llpm onmmGkb amio He TOXB-
KO He CO3HaeTh BpelHocTH ¢BOMX's XbficTBidd, RO M HE Mo-
aems aownecky npeonoaaiams ee. Bb ITOR nesosmoocHocmu
NpeANoJoXKeHiA Bpeia W BB OTHOLIEHIM CO3HAHIA KB 00b-
eKTy JeXHTh paszimuie ommbknm u ciayuad. Eeinm a4 jraw
KoMy am00 AXb W AyMapw, 4YTO 3TO BOAA, TO HE MOTY,
cabaya 3aKOHAMB JOTMKH, HM IIPH KAKAXH YCIOBiAXD JO-
UYCTHTh OJHOBPEMEHHO BO3MOKHOCTh OTPABIEHIA 6000,
TAKb KaK'b 60da HUKOrAa He orpaniders. [Ipu cayuaiino-
CTH K€ Bpeja OTCYTCTBYeTh HIN NpejcraBieHie 00D 00D-
exth, mau npexsuxabuie BperHHX’s nocrbicrsii, HO He BoO-
odme, a IMIIb IPH AAHHOMb IMOJOKEHIN Beuieii; BHCTPEIB
3B DPYXKbLA MOOKCEMs UPHUMHATH Bpels, HO NPH JAHHLIXB
YCIOBiAX's He JONKeHb OHIH ero IPHUMHATH, T. €. Xbd-
Telb He MOI'b HPexABHIBTHL 603modmcHazo orb ero jnbiicrsiit
Bpexa.

OtHonrenie cos3nauis Kb 0GBEKTY HOCATATEILCTBA TAK-
/Ke OKa3HBaeTh 3HAUMTEIHHOE BIifAHie HA BMHOBHOCTH JHIIA,
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yceTpaHdA BB HBKOTOPHX'B CIYYasaX'hb BO3MOKHOCTH BMbHE-
Hia.. IlpexcraBienie o npaBoBoMB  00bekTd Momers HIu
OTCYTCTBOBaTh, MM OHTH IOKHHMGL. BB 1epBoMs cayuab
MH Oylems rosopurs O Hepbybmiu, Bo BTOpOMB — 0 3a-
OxyxzeHin mim omrmoxb.

3xbes meoOxoaumo pasiuuars Hepbybuie o camoms
cymecrBoBanin ob0bexTa u Hepbabmie o ero mpaBoBoMB
3Havenin. Bw® npuBexzennoms Brme npumbpb nopaunenis
vexopbka, HaxoauBInarocs sa BalOMB, Yy crphagBmaro
OTCYTCTBOBAIO NpejcTaBleHie O TOMB, UYTO NPOTABB XYJI&
€ro pys;bA HaXopuTCA Kakod ImGo oxylIerIeHHHH npex-
MeTs. BeabgerBim aToro mpnumHeHHHiT Bpexs pasemaTpu-
Balcsa numb kakb cayuainwii. Hesbabmie :xe Toro o6cros-
TEIhCTBA, UTO IIOCATATEIHCTBO HAIPABIEHO HA 00BEKTD,
NpMHAJJERAMIA Kb UNCTY OXPAHAEMHX'> 3aKOHOMB, WIN
J0:AOE lpejcTaBleHie 0 JaHHOMD 00bekTh, Kakb 0 cros-
memMs BHE cdepH BiifAnig OpHANUECKAro, BB YACTHOCTH——
YrOI0BHATO, 3aKOHA.— HTH JBAa BHJIA Je(EeKTMBHATO COBHAHIA
pasimuajores Jnmb ue Gopmb, a He 10 coxepmanio. {1
Jal0 MOHeTY, He 3HaA, YTO OHA Qainwmsas (mpuMEps M3B
aexuiii mpodeccopa Byanpepra)— moe npeacrasienie mmbers
orpunareibHyo @gopmy nebubnis; nam g xan garsmmusyio
MOHETY, Xo0pocoBbeTHO mpednosnian ee 3aKOHHOI,—-110210-
AUTeAbHAA POPM2 JOKHATO IIpejCTABIEHid niIm omubka.
fI erpbaso BB nupeiMers, IPUHEMAEMHii MHOIO 3a BOJKA,
3afima m T. 0.. a BB XBACTBHTEIBHOCTN 3TOTH IpPEIMETH
oxasmBaerca yeloBBKOML: Moe NpeicraBieHie owwuGouno M
PABHOCHABHO He6mOMmHI0 O TOMB, YUTO NOpPAazKAeMHIil mnpex-
merb ecth uenopbks. Jpyrumu ciosamu, mebibmie u 3a-
Oxy:xuenie sBIAIOTCA JUIIp PA3INYHEIMA  POPMAMH OJXHOTO
nouaTia—xeerTa cosHaHiA; ommOka HpexnoxaraetTd Hewb-
Xbnie meruns, a 370 nocrbxree—omnoKy.

3akaHumBag HA 3TOMb KpaTKii OuepKh NPHUMHD,
YCTpaRAIMXD BMEHeHie Bb I'DakIaBCKOMD OHTY, MH Ile-
pexoamMb Kb phmenio ocHOBHOI 3ajauum: KB BOUPOCY O
BHAUEHIN NX'h BB YCIOBiAXs OHTAa BOeHHaro, o cooTBbT-
cTBin nxb Iban GuTiA Boficka M coxep:kaHil0 BOUHCKOW aH-
CUMINMHH, # 0 ThXb u3MbHeRiAXH MX'h KOHCTPYKIUIM, KO-
TOPHSA BH3HBATECA OCOOHMB II0ON0KEHieMb BB Trocyaap-
cteb BOMHA.



IV.

YcranoBrenHoe BHIne pasibienie upumunas HeBMbHe-
Hid Ha JOpUANMYECKis HIM OOBLEKTHBHHA, M (akTHUECKisA
MM CYO'beKTUBHO-00'b€KTHBHHA, 00XEryaeTb NPUHUURIdLL-
noe pbBieHie Bompoca o BIiAHIM HA BAHOBHOCTH BOEHHO-
cIy#aro NpUYHAD nepBoii m Bropoil kareropim. Eecam or-
wonrenia cy0bekra XBAHIA Kb 0OBEKTY yCTAaHOBIEHH 3aKO-
HOMDB noMuMo Boau JxbiicTBylomuxd amnn, a xbiiersia
IpeANncaHsl 3aKOHOM'B, IPYTHMH CIOBAMH, ecld Hapyliae-
MHIl AHTEpeCh JWMIeH’h OXPaHH 3aKOHA BHB 3aBHCHMOCTH
OTH :KeJamii CTOPOHDB, TO TAKOE 1[ONNKEHie MCKI0UAeTh
BO3MOKHOCTh BMbHeria Bb BHRY 1banmiii kake BB rpamk-
JAAHCKOM'H, TaKh M BH BoeHHOMH OHTy. Ilpnmumma reBmb-
HeHid BH ITHX'B CIyUadAx’hb JexdATbh He BL Abarenrh; a Bo
3aKOHB M BT €ro OTHOMEHIN Kb 00'bEKTY. 3AKOHB K€ PABHO
oGas3aterenh Ja4 BehXB, He3aBHCHMO OTH Ipodeccin UX'b
u eryxednaro moroxkenia. Takumsb oGpasoms, xbauie, co-
BEpIIeHHOe BO HCIOJHEHie 3aKOHOM'> BO3I0keHROH 00sa3aH-
HOCTH, He MOMeTH I0J1e;KaTh BMBHEeHi0 Bb BHHY KaKb BB
IPpamIAHCKOMD, TAKD M BB BOEHHOMB OHTY, Bb CHIY HEU3-
MBHHATO 06AT0 HAUATA — HE3ANPEMEHHOCTH IIPEINUCAHHATO.
3azaunm Boiicka @ ycxoBid BOHCKOBOI KM3HM MOTYyTH AaBAThH
1 1BHC¢TBHTEIRHO JAIOTH 0¢000€ codeporcanie 0013aHHOCTAMD,
MOryTh BHB3HBATh HE00X0INMOCTH TaKHXB Abitersiii, koro-
PHA HEJONYCTHMH HJIA AK€ HEMHCIAMH BB IDAKJIAHCKOMb
OuTy, Ho 3xhch JMIIL BONPOCH COJEpkKAHiA, a HE IOPHIA-’
veckoil ombukm nbamis. Coxepskamie HperNNCaHAAro 3aKo-
HOMS AbHcTBiA He OKasHBaeTh M He MOKeTHh OKasaTh HA-
Kakoro BiigHia Ha BMBHEMocTh 3Toro xbiicrBia. [lpu BH-
IOJHeHIn OPHIHYECKOll 00A3aHHOCTH, JMYHOCTH 00A3aHNATO
He uMbert 3Hauenia c¢b ToukH 3pbHia yromossaro npasa.
910 nocibruee mmbers abiao  amme ¢b xbAnisME  3anpe-
wennwvtu; ecan ke nbaHie NMpelmHcaHO 3aKOHOMB, TO BO-
IPpOCs 0 TOMBb — Kb KoMy OOpAllleH0 3TO Npexnncanie,
ABJAETCA NPA3IHHIMD, PA3s MOALKO OWUCIMBEOBANO AUYO 06A-
sannoe, a e raxoe aubo Opyeoe. T'akuMb 00pazoM’b, MOKHO
yceTanoBATH cxbiylomiii NpUBLMID: yc06in Goennato Gorma
U 3a0auw GOUHCKOU OUCUUNAUNBL He GHOCAING UIMIWHEHIA 65
10PUOUYECKOE 3HAUEHIE MIVLE NPUSHAHKBILS 65 IPANCOAHCKOMS
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Ovemy u 65 06UWEMB YL0L08HOME 3AKOHID MPUNUNS HEBMIHEHIR,
KOMOPWA 3A6UCAMT 0ME HAAUUWHOCTNU NPEINUCAHIA UAU )03~
BONEHIA 30KOHOMS ONUCMELA, OMENHUAIOULALO O CEOUMT BHIbUL-
HUME NPUSHAKAME COCMABY HAKAZYEMAL0 TPABOHAPYULEHIA.

Teopis BOeHHaro IpaBa W ROEHH(-YTOJOBHATO BB ua-
. CTHOCTH MOKeTH OlpeIlbIuTh JWMb KelaTelbHOoe codepoca-
#ie 00A3aHHOCTEH W IpPaBb BOEHHO-CIYKAMMXB, MOKETD
YKa3aTh 3aKOHOJATENI0 HA OUACHOCTH KpafiHAro pacmupe-
Hig min crberenia THXb M IPYyrux’s, MIM HA OTCYTCTBie
He0OXOJMMOCTH pEerlIaMeHTUPOBaTh HBKOTOPHSA W3P HUXB,
HO He MOeTb BHECTH HOBHXb HAualh BB HNXD IOpPHIHA-
ueckylo KBaamdmwanio. I1o coofpamenie, GescnopHoe BB
orHomenin Abaniii, coBepmeHHAX'h BO MCHOIHEHIE 3BAKOHOMB
BO3JIO;KEHHOA 00A3aHHOCTM WIM BO HUMA CYOBEKTHBHAr0
npaBa, MO¥eTh BH3BaTh HEKOTOpHA coMHbBHiA mo Bompocy
0 BiisHiM Ha BMbHenie npumkasa sHauaapHuka. Ho comub-
Hie 3T0 cabxyerTs nNpusHATH COBepIIeHHO 0e30CHOBATEINh-
BEMb. [lpnkast sBiserea npuuumoii HeBMbHeHia BB Bm-
HY JNIIb UOCTOJBKY, MNOCKOIRKY OHB 006a3aTeleHb Jias
noaunaenHaro. O6a3aTeIrHOCTH ke NPUKA3a 3aBHCHTDH OTBb
npexanucaniii 3akoHa, oTb THXB YCTAHOBIEHHHX® UMD IIPH3-
HAKOBB, KOTOPHE NPHIATDb TPeGOBaHII HAUAILHMKA CHIY
3akona. CabXOBaTeIbHO JIMYHOCTH NPHKA3HBAIINATO, PO
ero absaTeinrHOCTH He Biifders Ha BMbAUMOCTs rbamHiA.
Ecm 3akomp ycraHOBETH 0e3ycioBHY0 0043aTelbHOCTH
NPHKAa3a TPAKJAHCKATO UMHOBHHKA JIA €ro NOJUMHEHHH XD,
TO Abania uocabauuxp BB Toif ke MBpbh He Oyxyrs u0x-
aeskars Bmbpenilo, kakb n abamis BOGHHOCYHAIUXD 1K
ThXh Ke YCIOBiAX'h. 3aKOHD BOGHHHH, BT BHIY 0€00aro
Ha3HAaueHiAd Boilcka, cmoco0oBs M yciaoBiii ero pbareinao-
CTH, MOKETH YBEINUNTHh WMIM YMEeHbOINTh YMCIO NPUBHAKOBH
0043aTeIbHOCTH IPAKa3a, HO 3TO 00CTOATEILCTBO OYAeTH
KacaTeCs OUATH TAKM JHIIH COXEP:KAaHid, a He opuinue-
CKaro 3HAueHif NpuKasa.

Takumb oGpasomn, userbjopadie BB Teopin BOEHHO-
YrOIOBHATO NPABA YKA3aHHOW rPymus mpmuues HesMbue-
Hifl MOKeTD BHPABHTLCA IMIG BB onpenbiernie cneniais-
HAro cojep:kaHis uXb M BB pbuieninm Boupoca o Heodxo-
INMOCTH pAcCIIApeHis uan cy:xKeHia oOracrun xbamiii Bmb-
HUMHXDb 3a cueTs Xbawift, He moxrexammnxsb BuBHeHiwo.

Wnaue xomsnm OnTh OIBHEHH HPHUMHB HeBMBHeHid
JakTHueckaro xapakrepa, 00yCIOBIeBHBIA 0COOHMDB OTHO-
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uieHiems cyonekra 1bsaHiA Kb 00LEKTY, OTHOIIEHieMb, Bo3-
HUKAIOIIUMG BONPEKH 3aKOHA, BeabacTBie MCKIOUHMTENLHATO
noxokenia OAHOH mim 00BuXL CTOPOHB, M UYKIHMDL BCA-
Kol oGasareapHocTH, 31BCH HHTepecH OTABIBHATO BOEHHO-
CIYKAmAaro MOryTs HIPHATH Bh CTOJIKHOBEHie ¢'h WATEpeca-
MH BOiicKa, BOJA JANA XBHCTBYIOMArO MOMkeTh npoTuBopb-
unThL BOXB BEPXOBHAro BOMAA M, TAKEMB 00pPa3oMb, He-
BubHuMOE BB IpamjaHckoMb OumTy xbanie noxyunis 3ma-
yeHie NpecTYNHAT0 W Hakaszyemaro. Bb 3ToMs cMucIb OH-
J0 CKA3aHO BHIE, YTO UPM OTCYTCTBiM NPHHIAMIAILHATO
pasiauis Mex1y UOHATIAMA 00Imaro W BOMHCKATO HpecTy-
mienisg, obiacrs ABaAHIA UPeCTYNHHXH BB BOGHHOMB OHTY
HE COBINAJAeTH ¢h o0racThio Takmxb ke Xbaniii BL yexo-
BiAX® ofme-rpaxaauckoii xnsum. OGxacts BMbHeHIZ M He-
BMEBHeRid JONOIHAKTD APYI'L APYra; BCHKOE OrpaHmYeHie
BTOpOii pacmmpsaeTs rpaHMuE nepBoii, u o6patHo. Tars,
oTpHIAaHie 3aKOHOMDB LpaBa OOOPOHH INOJUMHEHHATO Ipo-
TABD HE3aKOHHATO HOCATATEIHCTBA HAYAIBHHUKA, HMCKIOUAH
xbauig oGopoHalomaroca n3% 001acTH HeBMBHHMHXB, He-
n30bKHO NepeHocHTs HXB BB IPyUNy NpecTyNHHXb. 3a-
JXaua TeopiM BOEHHO-YTOIOBHAr0 IpaBa-—onpeirbints Heod-
XO0JMMOCTh 0COOHXD TNOCTAHOBIEHIl 0 HeBMbHeHiM BB BHHY
XbAHii BOCHHOCIY;KAIUX'H, YKA3aTh OCHOBaHIA ATHX'H H3B-
ATif B BHACHATL BO3MOKHOCTH CUENIATLHON KOHCTPYKIin
NpHYNAED HeBMBHEHid YNOMABYTOHl BTOpOH IpYHUH.
Ocraerea ckasaTh eme 0 UACTO CYO'BEKTHBHHXD NpPH-
UAHAXD HeBMBHeHis, BHPAaMKAIOIMMXCA Bb OTCYTCTBIH Ipei-
BuAbBHIA (cayuail) M JOKHHEXD HpeJCTABIEHIAXD (OMINOKA).
He myxBO a0Kka3HBaTh, UTO CIykeOHOE 10JI0KeHie IHuA
He MOMKeTh caMo 10 ce0b oKasaTh HHKAKOTO BIifAHIA HA
NO3HABATEIBHYI0 CHOCOOHOCTH M JBATEILHOCTH CO3HAHIA,
To m xpyroe 3aBUCHTH OTH MHIUBHAYAIHHHX'H CBOHCTBT,
a He oTb 3BaHiA W npodeccin iuna. Komeuno, cneniais-
HHil poAs 3amATid, pa3BMBAA YMCTBEHHHA W NCHXHUECKid
CNnocoOHOCTH, BBH TOMB uHcxb HAOI0OAATENLHOCTH W BHHMA-
Hie, MOKeTh YMeHHIHTH BEPOATHOCTH CIYYAfiHHXD NpaBo-
HADYIeHifi W NpecTYNHHXb OMUGOKD, HO OpHIAYECKOe
‘3HaueHie TBXB M APYyruxbs ocraHeTca Oesn mambmewis. 3a-
KOHOJaTeJlb MOKeTDb JHIIb, KAKD OHKJO CKA3aHO BHINE, BO3-
JOKMTH HA JUIL JaHHON npodeccin cneniaibHylo o06sa3aH-
HOCTh BO3Jep:kaHia orTb AbiicTBifi, Bpeauna uocrbicrBis
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KOTOPHX'H JOTHUECKH BO3MOKHE, M O0OIOKHTH HakazaHieMb
HapylueHie 3Toil obsa3aHHOCTH, HO Takoe phmenie Bompoca
He MoKeTh Npuiate AbamiaMb cryuaiiHHMD 3Hauenis BMb-
HUMHXD Bb BHHY. '

Bb raaenbiimems usroxenin 6yaers pascmorpbuo co-
Jepxanie upHUMHED HeBMBHeHiA nepBoil rpymnsl m pasph-
IIEHE NOCTABJeHHbIE BHIlE BONPOCH B OTHONIEHIA NPHYMHD
BTOPOH TIPyIIIH.

V.

PearsHEIMI 00'BeKTaMM 110CATATEIHCTBD MOI'YTH OHTH:
opranmam’ uerosbka, ero csoboga, BB cMHCIb BO3MOK-
HOCTH JABHWAeniil, MMyWeCTBO M, KOCBEHHHMB IyTeMb,
HpaBCTBEHHOE UYBCTBO YecTH. Hamiwit m3b 9Tnx® 00Bek-
TOBBH COCTABIAETDL 0iaro A1 ueioBbka, moueMy HempHKOC-
HOBEHHOCTh HX'’h OXPAHAETCA TOCYAAPCTBOMB, & MOCATATE]D -
CTBO — KapaercA. Bb HBKOTODHXD MCKIOUATEIBHHX'H CIY-
4asxX’s TOCYJAApCTBO JIMOIAETH TOTH MIM APYTOif O00BEKTH
cBoefl oxpasn miam Ha onpexbieHHRWii MOMeHTDL (Haup. JNY-
IIOCTH LPOTHBO3AKOHHO HAmMajalomaro) mim BHE 3aBmcnMo-
cTH OTb BpeMeHm (NOXOMKeHie ,MeEIbMOBAHHHXB® MO pyc-
ckomy, friedlos m vogelfrei mo repMaHckoMy M CKaHIMHAB-
CKOMY NpAaBy), O0BABIAA 1I0CATATEILCTBA HA TA 00BEKTH
He moxrexamumu BMbBHenilo BB BuHY. llpm rtakoms moxo-
#KeHin o0'beKTa, 1OCATATEIHCTBO HA HEro O CTOPOHH TPETh-
AXD JHI'P 3ABHCHTH MCKIIOUATEILHO OTH HX'h Keladiil, co-
cTaBIAeTh MX'h IPaBO, HO He o0a3aHHOCTH. Bo3Moxkma, ox-
HAKO, UHAsI KoMOmHanis o0cTosTeIhcTBB, NP KOTOPOH TO-
CYAAapCTBEHHAS BIACTh, BO MMA OOMUXH MATCPECOBH W ToO-
CYJAApCTBEHHOH 0§e30mACHOCTH, BHHYKAEHA  IPEANNCATH
CBOMM'D> MCIIOJHATEIHHHME OPr4HAM' HapyIleHie HHTepe-
COBB UACTHHXDB H NocAraTelbcTBO Ha Beh Oxara XamEaro
rpaxkiaEnHa man usBbernoil rpymns moxxaHEnxs. Hapyme-
Hie UACTHHXBH HHTEepecoBh N0 10BeIbHil0 BIACTH MOKeTD
BHDAa3HThCA Bb TBXB ¢opMaxsh, KOTOPH: AONYCKAETH IpH-
poxa o6wekroBs. Hamemy pasemorpbrilo BB Hacrosmee
BpeMs 1I0AJEKATH TOIbKO JBE TpPynmnH 3TAXH Hapyime-
Hiff, TaKP KaKp QIMHHMCTPATHBHOE B3HCKAHiC YOHTKOBB
Ka3HB. CO3JaeTh JHAIIH TPAKIAHCKO - TIPABOBHSA OTHOMIEHIA.
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Bonpoes ke 0 NpuuMHEHIM MMYIIECTBEHHATO BpeJa TPETHUMB
IANAMB 1P BHIIOJHEHIM cayke0HHXb jybifcTsili, BB TOM
wbpb, B Kakofi 9TOTH Bpeah Mo:KeTh BH3BATH YTOIOB-
HO-IpaBoBHA NocabicTeia, Oyxers pascMoTpbE® BB JApY-
romp Mberb, kKakps Haxojxdmiiiicas BB 3aBHCHMOCTH OTH OCY-
niecTBIeHiA NpaBa, a He o0a3anHocTn. Kb mepBoii ms® yno-
MAHYTHXB TPYUN'B JAONKHO OHTH OTHECEeHO Hacuiie HaIb
JAYHOCTHI0, KO BTOPOii—KapareipbHas JbATeIbHOCTH YIOJ-
HOMOUEHHHX'h OPraHOBH BIacTH. Bs oTHOmMeHin 3T0if Bropoii
rpynns Heo0xoxnmo 3aMbTHTH, uTO 0 HeBMbHeHiN BB BHAHY,
NpH OCYMECTBIEHIM KapaTelbHOi BIACTH, MOKHO TI'OBOPHTH
Jamb Bh THXDB cryuasxs, Korja HakasyemHa Abaris He
onpexbienH mo cojep:xaHiio BB 3akoRb, TaKp Kakb, oue-
BUJHO, IpuMbHeHie CAHKNIN 3aKOHA YrOJOBHATO HE MOMKETH
Jaxe Bo3Gyautr Bompoca o Buab npummbaspomaro. ITpex-
IIMCAHAOE 3aKOHOMT HACHIie HAXB JUYHOCTHI0 BH BOEHHOMD
OHTYy MOKeTDh BHpasuThed: BH ¢opmb HenocpeacTBeHHAro
npuMbHeHid TOIbKU (QU3WUECKOH CHIH HIN, CBEPXH TOI0,—
n BOeHHaro opyxia. HapareibHws ke QyHknim OpraHoBs
BIACTH BB OTHONIEHIM He onpelbleHHHXb MO coaepkaHil
Abanifi—B® Popmb nakasamiii: crbenenia cBoGoxH, cioBec-
Haro nopmnamia m T. . PaseMoTpums mocrbroBaTelrbHO 3TH
A8 rpynnsH HeBMBHNMHX'B BB BHHY NOCATAaTEIbCTBb.
Bume (ra. I m II) Gmio ycTaHOBIEHO KaKB OCHOBHOE
yeaoBie OHTiA Boficka — co3HaTeibHOe NOXUAHEHIE KakK-
JIHMTD BOEHHOCIYAAUMME cBoefi Boam Boxb BepxoBHATO
BOKJAA. BomAckad InMCUMNINBEA, KaKh COBOKYNHOCTH BOCIH-
TaTeIbHHX's MBpB, HMbers cBoeil 3azaueil passuTie BB
KakJI0MBb BOMEE CLOCOOHOCTH KB TAKOMY HOAYMHEHiI0 BOJIW.
Ho B® Thxp cayuaaxs, xorja :kexaeMas nbib nouemy am6o
HE AOCTHTHYTA, €CIl caMOXBATeIbHOCTs BOEHHOCTYKANIATo,
IpE HOXHOH CO3HATEIHHOCTH €A, He COBNAJaeTH Cb M3-
BbeTHOH eMy BoXe BOKAA, TO ABIAETCA HEOOXOXMMOCTS,
BO mMA OHTiA Boficka, NOKOPHUTH 3Ty BOXI BO uTO OH TO
HA cralo Mbpamm npuHyIeHia, nmbomuMu, Kakb OHIO
parbe ckasaHo, KOCBeHHOe BOocmmTaTelbHOe 3Hauenie. 3xbes
BOBHHKAeTH KpaiiHe cymecTBeHHHH Bompocs, paspbmesnie
KOTOpParo B> TOMb MM XPYTOMB ¢MHCIB npeacTaBideTh 3HA-
uaTeIbHHA TeopeTmueckiii m mpakrmueckiii marepecs. Jo-
nyeTuMH JIn MBpH (m3nueckaro NMPHAYKJIEHIA TOIBKO NpH
AKTHMBHOM'> HeNOBWHOBeHim min, BH paBHoii Mbpb, m npn
6
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naccusHoM’s? Hn phireniio aToro Boupoca MomHO nojoiirnm
cabuyomums nyrems. BosabiiecTBie na imunocTh uweisoBbka
RHBIIHNXD CHIB MOKETDh OHTh JBOAKOE — MEeXaHHUECKOe
H HpAaBCTBCHHOE. Biidnie HpaBeTBeHHoe, Kakb Jaioliee cO-
Jeps;aHie IMPEJCTABICHIAMD, a 0TCIOAA U MOTHBAMb ybATeldh-
HocTH, HanGoxbe skerareanHo u IrbaecoodpasHo. Bosumk-
HOBtHieé MOTHBOBD B'h> 3HAUATEIHHOIl CTELEHN YBeINUMBACTH
pbposaraocTs BocmocrbroBania  coorsbrerBylomnxs  abii-
CTBiA He TONRKO WD JaHHOMB cayuab, HO u BB Oyay-
memb. Ecan ke ara popva Bosxbiic1Big He gocTHrIA cBOeil
nbam, ecam noeryuxu uverosbrka onpexbasiores MoTuBaMu
He/KeJIaTeIBHAr0 CoJep/KaHid. a N0 YCJIOBiAM's €ro upexie-
CTBOBABIIEI KU3HA W JAHHATO cIyuas NpejcTaBisercd Malo-
BBpOATHHML BO3HMKHOBEHi€ MOTHBOBB KeIATEIbHHX'B, TO
mHTEpecH 00mecTBa M TocyaapceTRa TpeOyloTs mpuMbuenia
Ipyruxbs MbBpsb. UGracTh HpaBeTBeHHAs ucuepnaHa, HeoO-
xoauMu cabroBareabno MEpH ¢usnueckia. Oub pacunaza-
I0TCA HA TPHM BUJA: NpPUUMHEHie CTpajaHiii, HelmocpexcTBeH-
HOe [puio4erie Kb oprasams Thia CHIH, HPUBOXsALLEH
UXb Bb JBMAKEHie M, HAKOHCI'h, HACHIbCTBEHHOE, HO 0e3b
NpUYAHEeHisd Bpeia JIMYHOCTH, YJAQJIEHie IPABOHADPYUIHTENs
U3 O0U[eCTBEHHOHl CpeAH HIN BHIOJIHEHie HaIb HUMD
HeoO0XoAMMHXB XbiicTBiil HoMnMO ero Boam. Avamuss MEpL
nepBaro BUJA 3aBers OH HACH CIMIIKOMH JATEKO BD CTO-
pony. JoeraTouHo BenoMHMTH BpeMeHAa NHTOKB, U3yBbuu-
BAMUXh ¥ THOKKUXD ThiecHHX's Hakaszamiil, uroOH npm-
3HATh HEBO3MOKHOCTL JJd uyeioBbuecTBa BEpPHYTHCH Kb
yskacaMd upouasxpd  cronbriil. HeobGxoxmmocrs 3acra-
BIfeTh MHUPUThCA AL Cb TAKUMH (opMaMH NpPHUHHEHidA
cTpajaHiii, KOTOpPHA He BH3HBATH UYBCTBA (HU3NUECKOI
6oxm. [IpeOmBanie BB TIOpEMB, BB cehukb ecTh TO0KRE
cTpazanie, HO ueloBbueckoe Co3HAHIE M HPABCTBEHHOE
UyBCTBO, JONYCKAs 3TU BHAH CTPAXAHIM, BO3MYILAETCs
PakToM> NpNuUHHeHis (Hu3nUecKoil 601y, HeLOCPEACTBEHHATO
‘pasppazkenia nokpoBobn Thia. Ilporurs wsrofi popmi
‘NPUHY#AJEHIA TOBOPHUTL TaKAKe HX'h, Bh 3HAUMTEILHOIl cTe:
nean pbposaTnan, Oespesyapratnocth. IleuarpHas smoxa
OHTOKB JO0Ka3ara, uTo HBTHs ThXb Myueniii, koTopHXH HE
More OH ueroBbrs noobaure cuiow Boan. Ilocrbamee co-
ofpa:kenie o GespesyabTaTHOCTH 3TUXD MEp® Buoant upm-
MBHUMO M BO BTOpPOMY BHAY (H3HUECKATO NPHHY:KAEHiA.
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Cuaa, npmioxennana wussBHb kb T1hay ueroBbka, Hemxera-
IONIATO, NOJIOKUMD, ABHTATHCA, KOHEUHO NpHEEIeTHh ero Bb
JIBH:KEHie, HO MOKHO JIHM IPH3HATH 3TOTH PE3YILTATH MO-
JEe3HHM'h BB MCTHHHOMDB cMbicab ciosa. Cb npekpamenieMs
IbiferBia cmabl, npekparurca um ABmaAkenie. OrcyreTsie 1o0-
ae3HHxb mocabacrBifi B gawnoMb cryuak ne umbern Hm-
gyero obmaro cb ThML ¢(AaKTOMB, YTO Ha3HAUAEMHA YTIO-
JOBHEIMD 3AKOHOMb MAKA3AHIA HE BCErAAa XAWTH IO0JIE3HHA
LA npecmynnuxa Pe3yIbTAaTH. YToloBHHI 3akoHh HMbeTD
Bb BHLY Npexie Bcero NOTPeOHOCTH 00mecTBa W IPABO-
nopaika, a s3arbmp ymke 3agaerca nbaaMm HCIpaBieHif;
KpoMb TOro, HakasaHie He NPHMHYKAAeTH Kb npaBombpHo-
My AbiicTBil, a JMIIB KapaeTh 3a COBepIIeHHOE I[PABOHA-
pyuieHie m, X0TA BpEeMeHHO, YCTPAHAETH BO3MOKHOCTH
nosropexia. llpmuy:xienie ke ¢uanueckoe Hu 10 cBOEMY
cojepkaHilo, HU No cBONMB nbaaMb He Mokers OBTH YIIO-
JX00JIeHO HAaKasaHilo. . :

Tperiii xe BuHXP NPUHYHEKIACHiA, BHpamapomiiica BB
HPAURYAUTEIEHOMD YAQIEHIN HemoBHHYIILarocsa Oess npn-
unHenis eMy rthiecHaro Bpejaa, He TOILKO HE HPOTHBOPE-
YATH HPABCTBEHHOMY UYBCTBY ueloBBKa, He TOIbKO BIOIHE
XocTuraers nbim upexynpeimrensnoii m  mpechkawomeii
XbATEIBHOCTH BIACTM, HO M NOJNYUYAaeTh 3HAYEHie BOCIUTA-
TeabHOli MBpH, ecin BieuerTs 3a coboii JmieHie cBOGOAH
U yerpaHaers Bpelunii u 3apasurerpHuii mpmmbps. To
xe cxblyers ckasaTh M 00 YOOMAHYTHXH HEOOXOANMHX'B
XbiicTBiAX'D HAX® JMYHOCTHIO HENOBMHYWOIATOCA IIOJAYMHEH-
Haro (IMMuHHii OOHCKDb, IPHHYANTEILHOE CHATiE OXeHKILI
n 1 n) Takums oOpazomb, NpUAYHAeHie, coeluHEHHOE
¢L npnuMHeHieMb Goxm, oTBepraercda uyeiroBbucckumb pa-
3yMOMB B UYBCTBOM'b, IlIPMHYMK/JEHie ke MeXaHHueckoe —
Gesuwbanpo. EjxuncTBeHHWI XOUYCTHMHIT H HeBMBHHUMBHI Bb
BUHY cmoco0’s (usmueckaro BozxhfieTBia Ha JInuHOCTH NAC-
Cu6H0 HENMOBMHYIONIATOCH — COBepIIeHie HAUYAILHUKOM'D WIH
00 ero mpukasauilo XBACTBill, KOTOPHMN docmuraemca mwe-
aaeMas 1hab nomumo 60o.u NOXYMHERHATO.

Takoe pburiesie nocraBleHHAro BHIIE BOHPOCA MOKETDH
BO30YIUTH COMHBHiE OTHOCHTENHHO CIYUAEBH HENMOBHHOBEHis
BOMHCKHX'L vacTel, Koria oHB OTKa3HBAWTCA HCUOIHATH
KOMaH1y HaualpHAKA. Bb pycckoii apmim  yKopeHnioch
yObmenie, uro moxoOHas (opMa HENOBUHOBEHIA JaeThb HA-

6%
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YaJBHHKY NpaBO U jaxe 00A3HBaeTs ero npnObrayTs Kb
caMWMb KpaiHNMB MBpaMb—Kb JINIIEHII0 KA3HN HEmOKOp-
HHX'B, ecinm He Bcehxb OesycioBHO, TO HEBECKOIBPKEX® H
npe;kle Bcero, noueMy TO, IpABO(GIAHIOBAr0, KOTJA UYACTbH
Haxoxiresa BB crpolo. Kaks paspbmaers artu cayuam abii-
¢TByIOIIee 3aKOHOAATEILCTBO, GyAeTh yKaszaHO HUKe, 3Xbch
ke mocrapaeMca pascMorpbTh mXb ¢b TOuKM 3pBHIA Tpe-
OoBaniif BoeHHOH CayKOH ® 3a1au'hs BOMHCKOH IMCIMILIMHH. .

HenosmHoBenie ¢b wopniuueckoii Toukm 3pbHia ecth
npecryluiHoe OesxbiicTBie, BH ICHXHIOTHUECKOMB #e OTHO-
meHim — OTpHUNAHie BoJM TNoBerbBalIAr0 WM, APYIAMH
cioBamn, onpexbienie cpoeil abATeIbHOCTH MHIMBUAYANH-
HEMb npejcraBienieMs o nbim. Ilpecrynmoe abamie BB
¢opmb noxommrenbnofi MAM OTpULATENBHOH CO3XaeTH HEOO-
XOAMMOCTh MpejyNpexjenisd, NpeKpameHid M HaKasaHifd.
M3pu npexynpeaureisHns HMBIOTH cBoeil 3ajaueif cos-
JaTh MpensATCTBiA BO3HMKHOBEHII NPOTHBONpaBHOi 1bATENR-
Hocty uexropbka. Ecim, HeeMoTps Ha 9TH npemAaTcrTBisg, Io-
cAraTelncTBO MocabA0Balo, TO OpraHH TroCyZapCTBEHHOMH
BIACTH M Jake YACTHHA JIMIA 0043HBAOTCA NPHIOKATH
CBOM CHJIH Kb IPEKpalleHil0 ero Bb HAYAIHHHXD CTALiAXB,
Ja0H NOJJepKATh ABTOPHTETH B3aKOHA M YCTPaHATH BO3-
MOKHOCTH BACTYILIEHi HOBHX'b BpeIHHX® nocabiacrtsiii aro-
ro mocsrareibcta. Mbpompiaria Kb mpekpamieHio IpaBo-
HApYIIeHid MHCIAMH, OXHAKO, 2ulb 65 Mepioos npecmynnow
onamessHocmy; ¢b OKOHUAHIEM e HCUe3aeTh JIOTHUECKH
1 (QAKTHUECKH BO3MOKHOCTh MCKYCCTBEHHATO NpEKpalleHid,
npecbuenia. @PakTs npaBoHapyuienia aBIgeTea 3aTEMB
OCHOBaHieM> KapaTeIhbHHXb (YHKIi BIACTH, BHPAKAI-
nMxcd BB JANIEHiM NpecTynHAKA THXPH WIM MAHXE Oiars.
ITpnmbrenie nakasawiif kB auunocTn npecrynHuka ompexb-
agerca HBKOTOPDHMH He3HOJIeMbHIMH NPUHNAIIAMHE, IPH3HAH-
HHMU BeBMU 3aKOHOJAATEIhCTBAMM IUBMIN30BAHHHXE HAPO-
XIoBH W Teopieil mpasa; 3TM npmanmus crbayiomie: nulla
poena sine lege, mon bis in idem, (mpaBo MaTepiaibHOE);
BIACTH CyAe0HAA M MCIIOIHHUTEIbHAA He NOXIekRATH 00beln-
HEHil0 BB OXHOMB Juub uim yupexieHim (mpaBo ¢opMaib-
Hoe). Jlpyrumn cioBamm: npaBoBoe mnocxbiacreie mpeeryim-
Haro abania noxaxHo OHTH onpexbireHo Bb 3akoHB, MOKETDH
BO3HMKHYTh €IMHOAKAH H JIAG 1o moBerbuilo Toil BiacTH,
KOTOpas YIOJIHOMOUeHa BB 3TOMD OTHONIEHIH 3aKOHOMD.
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Hocmorpums, orBbuaers im  AbATeILHOCTH HAYAILHAKA,
YHIOTpeOISI0mAro Opy:Kie MPOTHBH HeNOBAHYIOmeRCA BoWH-
CKOil 9aCTH, II0 CBOEMY COXEP/RAHII0 M OCHOBAHIAMB, YKa-
3aHEHMB €1H0c00aMB GOphOH €b NpecTYIIeHiAMH BB (op-
mb mpexynpeskaenis, upechuenis m HakasaHis.
HenounoBeHrie ' BHpaskaercd HIN BB MOIYAIABOMD Ge3-
AbiicTBiM, mIm BB caoBecHOMB OTKazh mCmoIHMTH TpeGo-
Bapi¢ HauaipHmKa. MYEponpiaria mpexympeinTeisHHs BB
OTHONIEHIM 3TOr0 pPOJA IpeCTYyuJleHili MHCIAMH JNWIIb BB
¢oput yerpamenia npuwuns, MOTYIMXH BH3BATH HEMOKOP-
HOCTh, M BH TAKOMD 60cnumaniu NOBelbBaeMHXT, KOTOpoe
HCKN09a10 OB BO3MOKHOCTH HEMOCIyHAaHiA. YTpos3a nim
abiicTBUTENRHOE YOTpeGieHie HAUAIPHUKOMD OpY:Kid Ipo-
THBDG HelUOBMHYOmMMUXCA, camo co0oii pasymberca, e Mo-
JKeTh YCTPAHNTH NPHUMHY HENOBUHOBEHiA M He MOKeTDH
OHTH pascMaTpuBaeMo Kakb MEpa BocuHTATeIbHAsA, TaKb
Kakbh He C03]aeT’h MOTHBOBB JaA Oyxymeil mpaBombprol
ABATEIRHOCTH HEIIOKOPHHXB, & IAMB, Bh HBKOTOPHX®H exy-
Yasgx’b, BH3HBAETH UYBCTBO CTPaxa Yy HeBOIBHHXE cBUIbTE-
aeii. Be paBroii mMbpbt merpsa pascmaTpmBate 3TH MBpH
BIACTH Kakp npechraomis npecrymnxoe abanie, Taks Kakb
nepBuii 0TKAa3h OTH NOBUHOBEHIA JaeTh INOJHHMA CcOCTaBh
npecTynieHia, He mambHaomiiica B cBoeMb cymecTBb 0TH
Goxpmefi mam Menpmieil ero nmpopomkurersnocTd. Ho Moxers
OuThs phimurexsHoe xbficTBie HAUATBPHMKA, MOPAKAIOMALO OA-
HOI'O MIM HECKOJIBKAX® HeNnoBHHYOUMXCH, NPELOTBPAIIAETD
HACTYIIeHie HOBHXD BpeAHHX® nocrbrersiid? Jla, mo xnms
Bb' TOH CTemeHH, BB KaKOil ONACHOCTH JHMYHATO Bpeja
MOJCemz 3ACTABHTH IPECTYINHHKA NPEKPaTHTh €ro Npecryl-
Hyo abarexrsocth, 1lo oGmemy npaBury mbpu npeciqema
amBoTe cBoeil 3ajaueil: mocraBieHie npenamcmeid paspy-
mMATeAbHOH Onameavnocmu npecrynanka. Ecam ke moeab-
Hiff Gesonticmeyems, TO Kakif Ke MHCINMBl NpeEHATCTBiA?
Be stuxs cryyasx’s Moxkerh MATH pbub IMmB 0 CO3AaHIM
HOBHXb MOTHBOBD BB CO3HAHIM NPECTYIHHKA, KOTOPHeE
BH3BaId On npaBomBpuyo xbareissocrs ero. Cpencrsa
IId CO3JAHIA TAKAXD> MOTMBOBH MOr'YTH OHTH KpaiHe pas-
HOOOpa3HH W BHOOPD MXB NPEJCTABIACTH HE MAX0 3aTpy-
IHeniii. BosMoxkno Jm Jaa NpHHYKJIeHiA codpaBmeiica TOXI-
OB HApoJa pAasoiiTMCh — MNOXKATATH AOMA JHIb, HAXOXA-
muxed Bb Toxub, Xorda OH npE mNOIHOH 0e30macHOCTH
AMYIIECTBA NOCTOPOHHWX'D JUIB; BO3MOKHO Jn yOmBarth Xb-
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teii ¢b WBIBI NPHHYIUTH poxnTeleii MX'B Kb HOBHHOBEHI,
BO3MO:KHO JW, B34BB OJXHOTO H3b TOINH, IOXBEPraTh €ro
- UHTKaM'B, uTOONW TBMEB BHYIIHTS CTPAX’h MOIUYATHBEIM'B
3puTelAMb, WIM pascrpbinBaTh MO OAHOMY JXaA Bo3xbii-
cTBis Ha ocranrbHHXB? Eean takia Mbpm HegonycruMms, 10
moueMy BO3MOKHO YONTH MPaBOQIAHTOBATO HENMOBHHYIOMIElCs
porsi? HeBoamoxkno, no ThMb ke cooGpameHiaMsb, Bb CHIY
KOTOPHXh HH OJHO 3AKOHOJATEIbCTBO He NpPU3HAETH Npa-
BOMBDHEIMG Hacuiie HATh JIMYHOCTBIO OXHOIO @3B NPOTHBU-
3aKOHHO HAUAIAKUVXb, ANNIEHHAT0 Yike BO3BMOKHOCTH Bpe-
IATh, ¢b IHIbI0 STUML NYTEMB CKIOHATH IPYTUXH Kb Ipe-
Kpamenilo uxn npecrynnofi abareasnocrn. Hegomyeru-
MOCTH TAKMX'b MBDH 3aBHCHTH OTH Tpexb NPRUAHB: Cpex-
‘eTBa G0pLOH ¢b NIpecTYNHHMD XbsARieM's JININB TOrAa npa-
BOMBPHH, KOTAQ OHH ¢HOCOOHH 3aTPYAHWTL MINM NIpeKpa-
THTh 1I0CATATEIbCTBO; OHM JOLKHH HMBETH 00bEKTOMTD He-
IOCPEJCTBEHHO JIMYHOCTH IIPECTYNHHKA W, HAKOHEN'b, 6peds
NpUYMHAEMHI eMy MokeTh OHTh JHIIb HeH30BKHEMB
camocmetens ABHCTBil, HanpaBIeHHHXD Kb NOAXEPKAHID
npasonmopsjaka, kakb nkam (mo moroopkb— rbenr pyOaTH-
MeNKH JeTATH), a He J0IKeHDb OHTh cpedcmeoms NI A0-
cTmxenia 37ofi nbim, Takb KaKe ACKYINTEIBHHXD HKePTBH
HPaBCTBEHHOE, PeInriosHoe M IPaBOBOE UYBCTBO COBpEMEH-
Haro ueironbuecTBa He JONYCKAETH.

TpedGoBania BoeHnoii cay:kOH W 3af1aum BOMHCKOH XuH-
CIMILIMHE HEe BHOCATH caMm 110 ce6h Rmxaknxb uambueHii
BB 9T BHBOJXB, HO YcaoBia abareisnocTnm Bojicka cosja-
0Th Bb HBKOTODHXDB CIyYasx’h Kawh-OH HMCKIOUEeHid u3b
o0maro npasmia. BoMHCKad AMCUMIIAHA XOJKHA BOCIMTATH
corjata, CO3JATH B'h HEM'b CNOCOOHOCTH NOAUMHATH CBOIO
Bomo Boxt Boxad. HenoBunoBenie ke BOWHCKOA dYacTy 10-
KasuBaers (MPH NPEINOJaraeMHXb HAaLIEKAIMXD Kaue-
CTBaXh € HAYAILHAKOBD) COBEDIIEHHOe OTCYTCTBie 3Toil
¢110COOHOCTH; OHA He TOXHA JiA BOHCKA, 3TO JMOIbL 00Ib-
HO} oprams, KOTOpHil Hajo orchub; BOCUNTHBATE ITY YACTH
NO3JHO, €€ MOMKHO TOJBKO KapaTh. Y:kacaMu kasHeli m na-
JOUHHIMH YJAapaMm Haxbaimes lpexje coszaTh Boficko, HO
OTH 9TOIl CHCTEMH B3aCTABAIB OTKaszarbed JA0AroxbrHii
OIIHITH ’). |lp1my)mn, yenoBbka XbHCTROBATH HEBO3MOKHO;
HY;KHO BHI3BATh Bb HeMb CaMOM’b Kelanie ybilcTBoBaTH.

1) He auueno Bb STOM'D OTHOLIeNH HHTepeca COYHHCHIe PPAHLY3CKAro
poerHaro imecareas XVI B. Guillaume de Bellay ,Discipline militaire“ (u3.1.
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Ho, kakd TOIRKO uTO GHI0 CKA3aHO, MBICIHMBI TaKifg
HOI0KeHid, NPH KOTOPHXB KAKB OYATO NPAXOIUTCA OTKA-
3aThCH OTH BHCKA3AHHHXT BHINe coodpaxenii. Bb xbii-
CTBHTEJIBHOCTH OTpeuenie GyJerh TOJILKO Kamymeecsd. Rb
0010, Bb PBIIUTEILHYI0O MEHYTY BOWCKOBAag UACTh OTKABHI-
BaeTcsi MOBMHOBAaThCH M WATH Blepexrs. B npasbh am Ha-
UATHLHUKD 0OpaTMTh NPOTHBE Hest opy:kie? J[a, HO mo co-
BepiesHo oco0uMb npuupHaMbs. l)pmanueckums ocHORa-
HieMDd 31bch OVIETH CAYKATH HEBO3MOMKHOCTH CIACTH pe-
aavhoe 6.aar0, KU3HL BOIICKA .M TOCYAapCTBA. 0e3n noesra-
TeILCTBA HA 0Jaro JXpYruxt: MHHIMH cioBamn, AbicTBis
HAUAJIBHAKA Bb ITOMD ciaydat p0kBB OWTH pascMaTpu-
BaeMH W KBAIN(QUIApPYEMH, KaKb YUMHEHHHS BL COCTOAHIN
kpaiineii HeoGxoxuvocTm (BB OpHIMUECKOMD cMmicab) ')
ToskxecTBeHHOE I0JOkEHie BO3MOKHO N BH MHpHOE BpeMH,
korxa abiiersie Boficka Tpedyerca He Xaa yueOumnx't whaeii,
a 11 OXpaHH KaKAXB JN0O0 rocyJapCTBEHHHXB Oiarb OTh
yrposxaomeii HUMT ONACHOCTH W KOTJA, TAKAMB 00pPa3oOMb,
HEIIOBMHOBEHIE BOHCKOBOU YACTH YBEIMUMBACTDH STY Olac-
Hoeth. HemoBmRoBeHic ke komanab yue6noit upecrynso
1 HAKa3yeMo, 1OTOMY YTO OHO 3aKioyaeTh Bh cedb 60s-
MOOCHOCMS BPEXA, XOTA PEAIbHO H He ¢O3]aeTh ero °); OHO
NPECTYNHO, MOTOMY UTO BAKOHD HPeLINCHBAETDH IOBHHO-
BeHie, HO He Kakb IBJh, a IUNIH KAKH CPEICTBO; OXHA M3B
3aJaub JUCIHILINHEH — IOBAHOBeHie BOMHOBL, HO nhias ORH-

1592 1.), KOTOPBIA NPIBHACTH BORHCKHMH IPECTYILICHIAMI TOJIBKO KapaeMbls
CMEPTHOM Ka3HLIO; HA'L  1IPHBOIMMAIO ke HMD IHepeyHs BIHO, YTO BC'H MbI-
CAMMDIH BOHHCKISI IPecTYILIeHis 10,1 10KaTL 9TOMY nakasamio (ctp. 216—219).
Takke 3ac.yikHBaeTT BHIMAHIs 1PIIOReHHAS KL HETIPOBAHHOMY Bhille cO-
ygHeHilo aHommMHaro asropa XVII[ B. ,Dissertation sur la subordination“
(13,1, 1754 r.) lepenHcKa (HA10 ;1yMaTh, BbIMBIILIEHHAS aBTOPOMD) ¢ HBMell-
KAMD OQHIEpPOMD, KOTODHI, OTCTAMBAS 110:b3Y HAJOYHBIXD H0O0EBT COJIATD,
FOBOPHTD, YTO BTH L000H 00:1ervaioTh J1ake TACOCTh CTPOEBLIXD YlpamHeni,
TAKDL KaKD BO30YHK1AI0TL Kpopoodpaneuie m THhMD YeTPausorh OTCKI, BO3-
MOKHBIC IIPH IIPO,L0JKHTEIBHOMD 0,1HOOOPA3NOMT 11010XKeHin.

1) Hacrosuiifi Boupoc’h, ¢OBepuUIeHHO He pas3padoTawl Bb BOeHHO-IOPH-
JAnveckoit anreparypb. Ilnmeareqn, octamainsapiiie cBoe BANMaHie Ha WwpI-
JAHYeCKO ONBHKD BOOpYyXKeHHAIO HACHIIA HAYAJbHHKA 1POTHBDL HEIOBHHYIO-
Iaroes 10,1YAHeHHAr0, XOTH H BHICKa3bIBAOTL MHbBHie ¢X0/1HOe €L TO.JIbKO
4TO H310KeHHBIM'D, HO He 1IPHBOTDL HHKAKAX'D IO 3TOMY HOBOLY coolpae-
nifi. Takn, Brauer, Handbuch, s. 151 upHsuaers BL 3TAXDL CJAy4YasxD H He-
00x0,1MMyIo 000pORY N KpaitHplo Heo0X01MMocTb; Dangelmaier, Die Mil. Verb.
u. Verg. s. 15 — kpaiinoio HeodxomMocth: Weisl, Das Heeres Strafr.
s. 158—159 — Heo6xommMylo 00opony BT, HHTepecaxD I'OCY1apcTBa.

?) 910 Mubuie BblickasbiBaeres n IV, Boen. CyoMb—pbur. 1870 r.
Ne 18, KOTOpBII OTPHUAPTT MATePiILHLUT BPeUb LAKe HPI CONPOTHBICNiN,
¢b YhEMT TPYHO COrJIACHTHLCS.
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TiA BOiickKa He IMCUMILIEHA, & Boopy:keuHas OGopepda. Iloca-
raTeIbCTBO HA JXHCIMILIAHY, KAKDb BOCHHTATEIbHYIO Aba-
TeIbHOCTh, HeMHCINMO; HeIIOBUHOBEHIe ecTh IAmL Hapyre-
Hie HOPMD JAMCHMICIMHADHATO uUpaBa, X0 THXH MOpPH, HOKA
OHO He BHpaxaercad BB IBicTBIAXL, peaibHo MOCATAOMHAXE
HA HENPAKOCHOBEHHOCTH CAMOI'0 BOJCKA WJIM TOCYJAapCTBa.

Kb sToMy BHeoGxoimmo npmGaBuTH, UTO M IpH HAIMY-
HOCTHM COCTOAHiA KpaiiHeil HeoGxoxuMocTu 1biicTBiA Haualb-
HUKQ He JONKHH OHTh HANPABIEHH UPOTHBD OMOBALHLILE
HOMUYMHEHHHXD, ¢b IBapi0 BH3BaTHh TEMB eTpax’ M MOKOP-
BOCTH O0CTAIBHBIX. OCBOBAHiA 9TOr0 OTrpAHMUEHIn IEKATH
OTYACTH Bh M3IOAKEHHHX'b BHIIE cO0OpaKeHiAXb, a ¢b APY-
rofi cropoHH, BB TOMDL obcroareincTBh, uro Takia MBpH
BO MHOTMXB CIyYadAXh OYAYTH HOCHTH XAPAKTEDs MECTH.

Ynorpe6ienie HauasbHUEOMH OpYkiA, He Gyxyum ME-
poii mpexyupeauTeanHoii M JMIB yeIoBHO mpechkawomei,
He MOXKeTbh, Bb 00meMB npaBuxb, pascMaTpuBaTHCA H KAK'D
nakasanie 3a npaBomapymenie. Jusa toro, uToGH »TH MBpH
HONYYHMIH 3HAUEHie HaxkasaHia, HeoOXoxnMH crbayomisa
YCAOBiA: HYKHO, UTOOH 3aKOHB BOEHHO-YTOJOBHHIl Kaparb
HEIIOBHHOBEHi¢ CMepTHOH KasHbl0 nin ThICCHHMHA 1OBpe-
AJeHiaMn; 3aTbMb HEOOX0AMMO 0CBOGOANTH OTH APYTAX'b Ha-
RasaHiii pawenaio PAUAILHHKOMB HENOBHHOBABIIATOCH IOX-
UMHEHNaro W, HAKOHEUD, 3AKOHD JAOIKEHD YNOIHOMOUATH Ha-
YaapbHAKA NpUMBHATE BB H3BBCTHHXB ¢IYUIAAXD MO IAUHOMY
yemorphHilo Takis HakasaHig, KOTOPHA UPH HHHXB YCIO-
BiAX's HABHAUAITCA TOIBKO CYAOMS.

ITpn Beeii mnapaxoxcairsHOCTH, HA TNepBHil B3TIAND,
MHEBHiA, NIPA3HAOIAr0 HAKA3aHieMD BOOPY:KEHHOE HACHIie
HAUaIbHAKA BB OTHONIEHIN HEUOBHHYIOIMATroCHd, Cb ITHMD
vabuieMB lpEXOAMTCA  CUATATHLCA, TAKD KaKh OXMHD H3H
XBHCTBYIOIAX'S BOEHHO-YIOJIOBHHXH KOJEKCOBH, MMEHHO
ABctpiiickiil, kakp OyleTh yKasaHo HUAe, NPUIAETDH [10-
XOOHHME )bicTBiAMB HAUATBHAKA 3HAUEHie YrOIOBHON KapH.

Taknms 06pasoMs, pascMaTpuRas € NPABOBON TOUKH
3pbHid Baculie HAYAIBHMKA BB OTHOIIEHIN IACCHBHO He-
HOBMHYWOIIEHCcA BoiickoBoi gacTn, BHB ciayuaerb cocToAHiA
KpaiiHeil neoGxoammoctH, crbiyerTd NPHU3HATH: UTO DTO HAa-
chrie He MO;keTh OHTH Npu3HaHO MEBpoil mpexympexmTens-
HOfi nm kapatexnnoii. IIpw wbKkOTOPHXD YCIOBIAXDB, KAKD
00 ykasado, ynorpefiaenie cuis uoayuaeTh 3HAUEHie
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mBpu npechrawoineil, HO HeZONYCTEMOH 10 COOOpaeHiAMB
opnanuecknMb (ctp. 84—86).

Kb tbMB ke BHBOAAMB UPHBOJATH COODpAKEHIA O
nbaecoodpasnocrn xkbiicrsiii. [Ipexnoromxums, 49TO 3aKOHO-
ZaTelxb IPH3HAETHs BO3MOKHHMD He BMBHAYTE BB BHHY Ha-
YAIBHUKY YNOTpeGlIeHHOe HMB HACHIIe, ec.au oMo, HNOBIiABB
ICAXHUECKN HA OKPYKAIIUX'D, CKAOHULO UTF KB NOSUHOGEHLIO.
Kakp xe pomxun Ours pbmesn rTh ciyuawm, Korza 3TOTH
pesyiasrars He nocabaoBalb, KOrja HEMOBHHOBEHie He TONb-
KO He I[PeKpaTHIOCh, HO Mepemuo Jazxe Bb BO3MYyIleHie
OTKpHTOi cmrow? Bbie Torja Hacmiie, BH3BaBmee ITH
nocrbacTBig, X0MKkHO OHTH BMBHEHO HAUATHHAKY BB BUHY!
ragye ckasath, npaBoMBpHOCTH YIOTPEGICHHHXH CPEXCTBD
XOIAKHA, MPH CYIeCTBOBAHIM YKA3aHHOH HOpPMH, OHTH IO-
cTaBleHAa BB 3aBUCHMOCTh OTH Aoctimenia mbam. Ilogcaums
3T0 NpuMEpOM’s; NPHIOKUBH ITOTH KpuTepiii Kb HeoOXo-
IuMo#i ofopond, MH BHHYKIEHH OyJAeM’s NpPH3HATK, YTO
YAapH, HaHeceHHHe 000POHAIINNMCA HANAAAMEMY, TOIBKO
TOrJa HeBMBAMMH, Korxa omum jpocramran whbim, T. e. oTpa-
3WIUM HalajeHie; Bb NPOTHBHOME cayuatl obopomrmiomificsa
orpbrersens 3a Hnxb. He Tpebyern xokasareincTsh, uTO
Taxkoe pbmenie Bompoca mHeBosmomHOo. Ho ¢® xpyroii cro-
POHH 3aKOHOXATeIh He MOKeTh OCTABHTH Oe3b paspbule-
HiA BONPOCH O CpeICTBAX®B OOpPHOH Ch NMpecTyNIeHieMb.
3akons 1bIecO0GPa3HOCTH, KAaKh ONHHS M3B BHIOBH 3a-
KOHA IPUYFHHOCTH, TPeGyeTh ynorpedienia TAKAX'b CPEICTB,
KOTOPHE cnoco6ub, 10 CBOEMY CYLIECTBY, BH3BAThH sKelae-
MHi pesyapTaTh. ITOTH NPHHUMNB COXPAHAETH CBOIO CHIY
n BB odxacrm npaBa. OTpakenie yrpaxaomeil mpany omac-
HOCTH CPeJCTBAMH, CO3JAOIUMHA JUIIb CAYYAilHYIO 603-
Modcnocms  JoCTHAKeHiA mnpasombproil ubim, He MoXeTs
GHTH JONYIeHO 3aKoHOZAaTeleMb. Ha MeHs manmajgaers rpa-
OaTens; upu HeMb Ha Mberbh nanagenia maxogures ero pe-
GeHoKkd, ocralomifica cnokoiHuM® 3sparexeMb. f, keras
DPHHYJUTH HANAJAWAT0 NPEKPATHTH INpecTyNHY AbdA-
TeIbHOCTb, OpocalCh HA DTOr0 pedeHKA M HAHOUIY eMY
yaapu. Boamooicno npeonosoocums, 4T0 UyBCTBO JTIOOBH Kb
pefeaxy modbANTE NpeCTYNHHE MOTABH M HANAJAIOMIii
NpPeKpaTuTh Hacuiie Bb orTHOMeHin MeHa. Ho Muicanmo im
npussate Moe AbiicTBie mbirecooGpasHEME C¢b JOruUecKoi
n wpnaaueckoii Toueks 3pbria? Tome cabryers ckasarh
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H 0 HACHIiMl HAYAIBHAKA HPOTHBRB OTABIBHHXB JHIG IPH
NACCMBHOMh HENOBHHOBEHiE BOMHCKOfi UacTH: HTO Hachiie
Joow:ents BH3BATh MOBHHOBEHIe, HO MokeTh 3TOoif mbau ne xo-
CTUTHYTh, M Jase IPHABECTH Kb Pe3yIbTATAMb HPOTHBO-
10X0KHKMD. IIpuasare rakisn abiicreist HepMbHAMLIME He-
BO3MOKHO, TAKH Kakb HeBMbHenie GyieThb y3aKoHATH Mpo-
W3BOI'L M TpeCcTYMIeHie; 10CTAaBATH ke BMBHeHie HXB BbH
BUAY BB 3aBHCAMOCTH OTh HACTYIUIEHif BPEIHHXH Pe3yJib-
TATOBH HEIh3d, TAaKb KAaK'b 3TOTH Bpelb OylAeTh CO3JaHD
HeNnocpeACTReHHO LBHCTBIAMI He HAUAJHHMKA, & NOJXUHHEH-
HHX'b. BepXOBHHI BOKIb WIN I'IABA TOCYAAPCTBA MOKETH
NOMUL06ANG TAKOTO HAUAILHWUKA, HPOCTHTh eMy coxbannoe
npecmynaenie, HO CYABb AO0XXKeHb BMBHRTH €ro BB BHHY.
Jouyernmoers u mpaBoMbpHOCTE YymoTpedieHia na-
YANHPHUKOM1, CHIH M OpYV:KiA TPH axmuéHoMs HellOBNHOBe-
Hill NOJYNHEHHHX'B, BHDPAKAIIEMCS BB OBUCMEIATS UX'D,
HpeNnATCTBYMNUX'h HUCIIOJHEHiI0 TpeOOoBaHIA WIM TQIBKO A0-
KaspBalOINXDs pBmmMoeTs ¢031aTh Takidg npenaTcrsid, - He
BO30y:KAaeTh cCcoMHBHiA. AKTHBHO HemoBMHYMOIIiiics, 1O
TEePMAHOJOTIM HAUIET0 BOMHEKAT'O YCTaBa —- CONPOTHBIAI-
mifica, moedraerTs Bcerja na Kakoe Jan0o peaibHoe H, Ipu-
TOM'B, OXpaHsieMOe BAKOHOMB 0Jaro JMYHOe, 00IecTBEHHOe
nim rocyjaapersennoe. Beh ¢opumbl comporuienia MOryTh
OHTh pa3rbieHHl HA -IBA BHZA: CONPOTHBISION[IHCA MIN
CTPEMUTCA Kb OCYIECTBICHII0 JHUHATO KeJIaHif He TOIBKO
BOIPEKN 3aKOHY, HO H 60MPEKN MNOBCAHIAMS U 3AMPEMAMS
npedcmasumenesds UCROAHUMEALHOU 6aacmw, WIK OHD CHIO0
NPENANCMBYENT  OWUCMELAMT IMOL NOCAWONEN, He NOCAAR,
00HaKO, ML 65 MEPBOMS, MW 60 BMOPOMS CAYUA™ HENOCPEO-
cmeenno Ha auunocms noseansarowazo. Iloxyunrs am co-
NpoTHBIeHie Ty Ham APYryio ¢opMy, OHO IpeANnoIaraers:
BO-IEPBHIX'b, Mpedosanie 10BETEBAMATO, W BO-BTOPHXD,
oniicieie 3TOro nocabiHATo, BHpaKaouee codoii Hambpenie
COOCTBEHHHMHU CHIAMH JOCTHTHYTH TpedyeMaro, HO He
HCUOTHIEMaro NOoJuUMHeHHWMBb. TOIRKO TOrja, KOrja 3To
abiicTBie RavashpEMKA BeTPBTATH NpenATCTBiC B'H AATHOCTH
1 MOCTYNKaX'h NMOJUMHEHHATO, M Koria, cibroBaTerbHo, 3TH
nocrbanis MOIyuATH 3HAUEHie COHPOTHBIEHis, BOBHHKACTD
He TOIhKO IPABO, HO IOpuinueckas 00:13aHHOCTL 100BANTH
CHIy CHIOil, TAaKb KaK'b Bb Bojickh He MokeTh OHTH CO-
3HATEIBHHXD ABilcTBIl, peasrHO OTBEPralomHUXTD BOJI Ha-
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YAIRPHHKA M BepxoBHaro BoxAd. TpedopaHie HAYAILHIKA
npm OexxbiicTBin ero m oaHo nbiicrie Oesn TpeGoBaHid He
JAeT’h COCTABA CONPOTUBIEHiA N HE YNOIHOMOUMBAETh HA-
UAIBHAKA YHOTPeOnTh opyoscie, ecId HoIUMHEHHHH Oesxbii-
CTBYeTh MM, X0TA W AbilcTByeTh, HO He BHpaKaeTh Ha-
vbpenist co3gaTh INpeNATCTBii  Ondcmeiams HAYAIBHUKA.
Takb, woxumHenuwii yokbraomiii, HecMoTpa Ha npukasaHie
HAUATLHAKA OCTAHOBUTHCA, TOJHKO HE NIOBHHYETCA, & HE €O-
NpoTHUBIAETCA; ecln e ORB, BOBKaB®s BB 10MB, 3anpers
IBeph, UPOTABOLOCTABINH, TAKAMB 00pasoMb, cnlb Hauals-
HuKka Qmsuueckoe mupenAarcrsie, TO OyleTh BMHOBEHB Bb
CONPOTHBIEHIN.

Brbunaa ¢opma mpeerynHaro conpoTHBIeHis BOEHHO-
cIy:#Kau@aro M OpHANYEeCKid YCIoBiA ero BO3HUKHOBEHiA
xbaaors eme OGonbe oueBHMAHHMD YKasaHHOE BHIEe pa3-
avuie MexAy XbiicTBiAMH HAUANLHMKA NPM YCMHpDeHin He-
NOKODHATO0 IOAUMHEHHATO M NPH OTpAKeHiH NPOTHBO3AKOH-
HATO Halajedia BB cocTosiHiu oboporn. Ilpu conmpomusaeniv
BCETJA OMCYMCMBYems INMENING HANAOCHIA WA AUUHOCH
Hauaaswuka W BB 00IBMHUHCTBE cIyuaeBbh He BOBHUKAETH
OMACHOCTH HHM JJId JKU3HW, HA JAJX4 3J0POBbf, CBOOOAHI,
aMymecTBa uia uecTd. Ecan mmbers mbero Hanajenie BB
CBA3W C'b HENOBHHOBeHieMb, To Abamie moxummenHaro, 0y-
AYYu KBATMQUUWPOBAHO 110 IPHHUNNAMD WJ€AIbHOH HIM
pealbHOil COBOKYNHOCTH €O3JaeTh MPaBO OGOPOHH BB IOX-
HoMbs ed oO0bveMmB. JbiicTBia e moauMHEeRHAro, KOTOPHIi,
NOJIOANMB, B3aTBCPHBDL JIBeph, OTABIAMYI0 ero OTbh Ha-
YAIBHUKA, CHJIOH YJAepKMBaeTh ee BOUPEKH TPeGOBAHI H
JaBIeHil0 MmocrbAHATO, CO3JAITH He UPABO 0OGOPOHH, a mpa-
BO HACHIig BO HMfA BaKOHA W 3AKOHOMB BOBJOKEHHOH HA
HAualbHMKA O0A3aHHOCTH OXPAHATH ABTOPHTET'h 3AKOHA,
aBTOPUTETh BOXKAA U CBOfl JIMUHHI, KaK'b NpEACTABATENS
Boxad. llpu oGoponds wopmruueckoe ormomnesnie 0060poOHAN-
WArocs M HANAJAOLIATO OnpednAasiemcs 3AKOHOMD, HO CO-
31aeTeAd UX'B JMUHEMU AbiieTRiaMH Bolpexu sakoHa, ToOraa
KaKp OTHOWIEHIA HEUOBUHYIMATOCA nodwunenwaio W OPH-
HYKIQOIWATO HAUGABHUKG C03010MCA BAKOHOMB IIOMIMO
MXb BOJA, & UpOTHMBONpuBHOe XbiicTBie uepsaro amme
XaeTh M06005 Kb INPUHYIUTEIBHOMY MNOJAeP:KaHI0 Henpe-
PUIBHO  CYuecmeyouuxs OTHOMEHI NONUUHEHHOCTH, KOTOPLIA
conpoTmBiglomifiea kexaers Hapywmntb. JpyruMu ciosamu,
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whar 000pOHANIATOCA —IIOCTABATH NpErpajxy Me:mxay coOoi
A HANAJAOINEMB; OEIs NPAHYKIAOMAT0 HAYATLHNKA—PAas-
PYWIATH Hperpaxy, BO3IBHTHYTYI0 €ro IiOXYMHEHHHMB. JTO
npuHOuNiarsHoe pasinuie umbers Kpafime cymecTBeHHHS
opuxavYecKia w npakrmyeckia mocrbacrsig. QO6opona ectsb
npaBo, NpUHYKAEHie—00A3aHHOCTD; HenpuHATIe MbpH Ipe-
XOXPAHATEIHHHX's IPOTHBD BO3MOKHATO HANAJAEHiA ecTh 0es-
IbiicTsie lopnauueckn Ge3pasInuHOe; CO CTOPOHH e Hayalb-
HAKA, NpeJBUIABIIATO CONPOTHBICHIe NIA Bo3cTaHie —0e3nbii-
cTBie mpecTynHo; oGoponmomiiica mmbers upaso abiicTso-
BaTh, KOTJAA BO3HAKJIA ONACHOCTH; HAUAIHHAKD 00A3aHD NIPEJ-
BapATEIbHO NOTpeGOBATH MOBMHOBERiA; JIA mpaBa 00OPOHH
XOCTATOUHA OOHEKTHBHASA NPOTHBO3AKOHHOCTh HANAJEHis;
I NPABA NPUHY:KJEHIA HeoOX0xuMa cy0'beKTHBHAA NPOTHBO-
BAKOHHOCTh CONPOTHBIEHifA, APYTMMH CIOBaMH, NPHHYHIE-
mie Bp ¢opMb ynorpebieHis opysia mIMm NpUYMBEHisS BO-
o0me Kakuxp JIn00 THIeCHHWXD UOBpeskJeHil HexomycTHMO
BBH OTHONMEHiM HeBMBHAEMHXS ).

 IIpaBo HavaibHHEA YHOTPEOHTH OpYykKie MOKETDH BO3-
HHKHYTh TaK:Ke NPH cnenialbHOMB BUAE Hapymenia BoeH-
HOCHYKAUMME CBOMXB o0asanHocTeil BB Popmb, n0KasH-
Baomefl moxHOe mnpeHeGpesxeHie W OTPHLAHIe BOIM BOMKAA,
a mMenHo: npu Obrersb Bo Bpema Goa. Hesmbrmmocts BB
BUHY HAuaJbHMKy YO0ificTBa mim moparenia Tpyca He I10J-
JaeTcs BB HTHXH CIyYasax®s TouHoMy oGocmoBamio. [Ipex-
nucanie 3akoHa NpPHAReTH TakoMy AbaAHi0O Xapakreps 00d-
3aTEIBHOCTH; HEBO3MOKHOCTh MOCTABUTH HHHA NpemATcTBif
Obrieny, nmocaraiomeMy Ha ubrocTe Boficka, 1103BOJXAETH
pa3cMaTpUBaTh Haculie RAYAJBHAKA Kakb crbjcrTsie kpaii-
Heli HeoOxoxmmocTn. IIpm oTeyrerBim npamaro ykasamif
3aKoHa, yOificTBO HaualsHEMKOM® yObrawomaro BB 06010 mox-
UMHEHHAT0 AONAHO OHTH NPH3HAHO N3BAHATEIHHHMD M He-
BMBHEMHMBS BT, BHHY, IpA HAJTHYHOCTA e cooTBETCTRYmIEH
HOPMH —IIpaBOMBpHEMD.

Bropas rpyuna (cM. cTp. 81) HeBMBHNMHXD BB BHHY
MOCATATEIRCTBT. €O CTOPOHH HAYAILHMKA HA JAYHOCTH IIOX-
YMHEHATO, BHpAaRAMAUXCA Bb crbcHeninm ero cBo0OAN H
Bo3xbiicTBin Ha uyBcTBO uectm W caMo;oGis (ammerie

') Bonpoen o compoTnBiienin IIPOTHBO3AKOHHBIML IlIPHKA3aHIAMD Ha-
gaJbHNKa Oy1eTh pascMOTpBHD HIiKe.
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BHBIIHNX'S B3HAKOBD OTIWYiA M BHIOBOPH), 00pasyeTs co-
00ii COBOKYNHOCTh KAPATEIbHHXD MEpD, IpuMBHAEMHXB
COOCTBEHHOH BIACTHI0 HAUAIbHUKA [OMAMO YYACTIA KAKUX'B
an0o cyAeOHHX'B yupe:xieniii, 1 npuToms, kb 1baniamb Ges-
KOHEUHO Pa3HOOOPA3HEMSE [0 COAEPHKAHIIO M MOTOMY He NOA-
JaomuMes TouHoMY onpexbieniio Bb sakonb. Ilo coBepmesn-
HO cnpaBeliuBoMy MABHIIO npodeccopa Hyssmmma-Kapa-
BaeBa, KOHCTPYKIiA YroJIOBHAr0 3aKOHA He MO:keTh HMBTH
npuMBHEHIA Kb B3aKOHY BOEHHO-IMCUMILINHAPHOMY (TpH-
0aBmo—pBb ThCcHOMD eMHCIE) BB BAAY 0COOHXH MOTpeOHO-
creii BomHCKOH cxymOH '), Tk NOMAMO YroIOBHO-HAKA3Y-
eMHX'h HApYyIIeHil, moJIe;RkaTh BOCHHTATEIbHO-KAPATEIbHOM
penpeccin IOCTYNKH, XapakTepusylomie coGoil obmee mo-
BelleHie BoOeHHOcIy:xamaro. BocnurareipHas whib kapa-
TeIbHHXD (YHKII HAYAIRHUEKA, HCKIOUAIINAA BO3MOK-
HOCTH . onpexbienis 1m0 coxepmamiio xbamili, HaKa3yeMHXB
BHECY1e0HHMD NMOPAIKOMB, HAXOAUTH cedb BHpaskenie BB
ToMb (Parrb, ormbuesnoms Kleemann'oms, uro xbamie He
. 3alpelleHHOe M Jaxe JO3BOIeHHOe MomeTh mpu msBher- .
HHXB YCIOBIAXH OHTH JNCHMILIMHAPHKEME HApyIeHieMb Bb
BOEHHOMB OHTY °).

IJTa 0C0GEHHOCTH HApymeHiifi HpaBRIDL BOMHCKArO NO-
BeJleHis OKashHBaeTh CYIECTBEHHOE BIiAHIe Ha coAepixanie
JAMCHUMILINHADHOR BIACTM HAUAIGHAKA W HA YCAOBiA HeBMB-
HUMOCTH eMy BH BHHY KapaTeIlbHuXb MEpompiariii b or-
Homenin moxunsennnxs. Hackoipko BB xbarerrmocTn Bia-
ctn cyreOHOil Ha nepsoe Mbero BHABHraercd KBaindumkamis
AHKPHMHANDYeMaro 1baHid coriacHo yCTaHOBIEHHOH BB 3a-
koHbk ¢opuyrb marepiarpnaro npasa, HaCTOILKO LIDH OCY-
IeCTBICHIN BIACTH XMCHHILIMHADHON npeofiajzaioniee 3Ha-
yenie moIyvYaerr QopMarbHasa 3aKOHOMBPHOCTH Kaparelb-
HEXB Mbponpiarii.

Cyas, ycranoBups ¢arrp nspberHaro upasosapyme-
Hif, MOKeTh NPUMBHATE Kb HEMY CAHKLil0 B3aKOHA YTro-
JOBHATO TOJBKO BB TOMP cayuyab, ecim 3To Hapymlenie
oTBbuaeTs 110 C¢BOMMDB NPH3HAKAMD IACHOBHIIM TOTO A&Ke
sakona. IIpexcraBmrerr Biacts AmcuumimuapHoii He crbe-
HeH'b NoJo0HmMn ycaoBiamn. Ilpusnamie abania moxumpen-

) Boennoe yroaosmoe mpaBo crp. 110—112.
?) System des milit. Disciplin. Strafr. s. 18, § 19.
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Haro NPOCTYIKOM'> W HAa3HAUeHie HakasaHia Bcenbio 3aBm-
cuTbh OTH yemorpbuia mauaasHmka. BedycioBHO HeoOxoamMO
aminb cobaoenie opMAILHEIXG NpeInucaHii 3akona: anmmo
Kapaomee J0KHO uMBTE BooOOmE KapaTeihbHYI0 BIACTH,
BO-BTOPHIXEB, JHNO HAKA3yeMoe JOLKHO OHTb ONYHHEHO
1IepBOMY M, HAKOHEU'b, HA3HAUEHHOE HAKa3aHie He JOIKHO
MpPeBHIATh M0JIHOMOUl Hauasenmka. Keaw stH yexaosia co-
Gao0JeHs, TO WM30paHie HAYAILHUKOM'B TOH MaM ApYroi MBpH
HaKasaHigd M pbileHie Boupoca 0 TOMB—UOLIEKATD N 110-
CTYNOKD NOJUMHEHHAT0 HAKA3AHI0 Minm HBTH, 3aBHCHTH OT1
mubHia wavaseEnka. Haromenie B3HcCkaHiA 3a UPOCTYIOKD
MOXYMHEHHATO, NMOAIEKAILif, 110 CBueMy COAepKAHIIO U IOpH-
AMYECKOMY 3HAYeHil0, cyXeOHOMY pascibioBanilo, MoKerh
OuTh BMBHEHO HAYAIBHMKY BDL BUHY, HO JHIIb KAaK'h Ipe-
Bumenie BracTH. Hakasanie ke NOJUNHEHHATO, XOTA OH
0HO OHJO NPU3HAHO COBEPHIEHHO HeOTBBUAMUMD BAKHO-
CTU BUHH, He JOIAKHO OHTh BMBHEHO HAUATLHHKY BB BHHY
KAKD IPOTHBONPABHOE MOCATATEIHCTBO HA JHYHOCTH HAKa-
3yeMaro, a MoOeTh JIHIIb BH3BaTh 0TMBHY cabiansaro
pacnopskeHis.

W3p uncaa upmsnakors MaTepiaipHOil npasombpHocTH
XMCUMIINHAPHEXD MBPD MoxkHO ykasars cxbayiomia. Ha-
kasaHie Hem30BxKHO uUpeANmOlATaeTH MNPOCTYNOKD IMHA HA-
KaseHBaeMaro; crbxoBaTeirpH), ecauM NPOCTYNKA He OHUIO,
€cIH NOJUMHEHHHIl He coBeplIaxb RNKAKUXB XBidcTsiii, n01-
aTe;xamnxb onbHkb HaualbHWKA, TO HAKA3aHie TAKOro MOJ-
UYHHEHHATO 3a OTCYTCTRie, TAKH CKA3aTh, IPOCTYIKA, LOJK-
HO OHTH Pa3CMATPEBAEMO KaKb lpeCTyNHOe 3I0ylioTpedie-
Hie BIACTHI0, Kakb IIpOSBIEHie INPOM3BOIA, NOJJIeRalIee
BMBHEHII0 Bb BHHY HAUATBHAKY Jake IIPN CcOOI0JeHin UMb
Bebxs  QopMarrHHXB yexosil. Tome cabayerp ckasars
OTHOCHTEIHHO CIYYAEBD HA3HAUEHiA HaKazaHiil, He ycCTaHO-
BICHHHXD BB 3aK0HB.

3akanuuBasg HA 3TOMB H3crbloBamie npmunmHbs HeBMbB-
HeHifd BDb BHHY l0CATaTelbCTB> CO CTOPOHH HAYAJILHNKOBD
HA JMYHOCTH NOJUNHEHHHX'h, BB CHIY Jekalleii HA NepBHX'b
00:13aHHOCTH, CKamkeMb HBCKOIbKO cIOBB 0 Apyroii dopmb
npaBoMbBpHaro Haculig BOEHHOCIY:KAIAX'H HAXbL JHLAMH,
He [IPUHAJIE;RAIAMEA Kb BOHCKY, BB CIYYAsAXT HAPOJIHHXD
BO3MYIleniif, yrpoxalomux’b 0e30laCHOCTH TOCYAApPCTBa,
I Opm BHIOJXHeHIn o0a3annocreii Mo cueniaipHOil oxpank.
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Ilbap OwiTisn Boficka-—Boopyskennas Gopnba; abiarens-
HOCTh jKe ero ompexbiserca BOJIEK BEPXOBHAIO BOMKAA.
JTA ABA NMPUHIMIA CIY/KATH OCHOBaHieMB IpaBoMbpHOCTH
NpelUucaHHHXs Bo:xAeMs XbiicTsiil, xoTa OH oHH Haupa-
BIAJIHACh NMPOTHBB COTPAKIAHD, PAa3h TOIbKO ITH mocabiaHie
nocAranTh Ha OONIECTBEHHYI0 HIM TOCYIapCTBEHHYI 0es-
onacHoctb. Cpb Touknm 3pbHia BoesHaro mpama, abiicTsie BB
THXH CIYUafAX's Boficka ecTh BHIOIHEHie OJHOH M3B ero
¢yHENil, BHTekaomell u3b caMoro cyuiecTBa €ro, W HKCIOJ-
HeHie BOIM BOMKAA, T. €. OJHO W3'b HPOABIEHIH Ku3HU BOii-
cka. Ilbxp arnxn xbiiersiii ompexbaserca BebMb coxepa-
HieMD 3aKOHOJAATeIhCTBA; YeIoBiA AbATersHoeTH -— mopexk-
HieMb BOKIA WIH 3aKoHA; cuocods abiicTBia — ocHOBal-
HHMB Ha 3akoHb yemorpbmieMt HauaxrHuka, oupexbidio-
mMaro JIMMb YacTHHA wbim M NyTH Kb XD AOCTHAKERio.
Jbficreia soiicka BHbB 3THX'B rpaHMNs IPECTYUHH, B yKa-
3aHHHX'L Ke npexbiaxe — obGasareabHH, a crbpoBareirHo
HeBMBHVMH BB BHHY HU HAYAIBHAKAM'B, HY HOAYHMHEHHLIMb.

YacTHHIMB BHIOMB 00A34TEIHHATO HACHIIA BOEHHOCIY-
AKAMATO HaXb TPETHHMH Junamu, BHB ycioBiil moaumseH -
HOCTH, fBISIOTCA, HAKOHeWB, AbiicTBiA, NpeaupuHUMAeMBA
JId 3aATH I WIM NMyIIecTBa, BBBpeHHAro cleniaib-
HOif oxpamb TOUHO YKABAHHHXP BH 3aKOHE UMHOBDL apmim,
BO BpeMs MCHOIHeHiA uMu obasanHocTeil mo 3Toil oxpanb,
Ynorpebienie opy:kifg uacoBHMM U KapayioMb, Kpomb cxy-
uaepb KOTJAQ 9TO opywkie ofpamaercss nporapb Okrymaro
-apecranta, orBbuaers BebMB NpuU3HAKAMD HEO0O0X0AMMOM
000pOHH ce0Ad MIM IPABBh TPETBUX'b JHIB. Y KA3aHHOE iKe
HCKIIOUeHie, 3a orcyTcerBieMb BB AbaHim yObrawomaro,
TbMB- Ooxbe rpaxkiaHckaro JIHNAa, 1OCATATEIHCTBA HA Ube
an00 NIpaBo, MOKETH PA3CMATPHBATHCA JIHIIb KAK'H BH3BAH-
HOe cocTofgHieMb Kpaiiueil meoGxoammoctn. CrymeGHOE I0-
JoKeHie ynoTpebIAIIATO OpYy:Kie JMIA NPHIAETH, OLHAKO,
aTuM'p AbHcTBiAMB 3HAueHie 00A3aTENABHOCTH, OTCYTCTBYH-
meil Bb AbficTBiAX'P YACTHHXB JHIH.

Hamb npepcrours remepn mnpocrbiants, kanb pasph-
maimch n paspbmaiTea 3aTpoHyTHE BBh HacroAmedl riash
BONPOCH B’ MCTOPiH BOEHHO-YI0I0BHAr0 npana u xbiicTByI0-
meMb BOGHHOM'h 3AKOHOJATeIbCTBS HameMds M JAPYTHXD
TOCYAAPCTRE.
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VI

B® ocHOBaHim npaBa H Jaxke O00A3aHHOCTU HACHIb-
CTBEHHATO NPMHYKJEHIA Kb NORAHOBEHI0 CONPOTHBIAIOIIA-
rocA IOXUAHEHHAr0, BB YCIOBIAXH BOEHHAr0 OHTA, JIEHKATH:
nonsTie Boficka, Kakb ejauHeHiA moxeil, ynpaBIseMHXB BO-
Je0 BOKAA, W 1OJHOMOUIA HAUYAILHUKA, 00A3aHHATO mepe-
JaBaTh 3Ty BOIIO M Tpe6oBATH NOJUMHEHiA eil MHAWBUAY-
arpHO# BoXm moBexbBaeMaro, ecim BOMHCKOE BOCHUTaHie He
BHPa00Tal0 cHnoco0HOCTH Kb CAMOOGHTHOMY NOCIYNIAHIIO.
TakuMb 00pasoMb, pealbHHMB 00BEKTOMB 3TOif 00A3aHHO-
CTH ABIAETCH JIMUHOCTH IIOAYMHEHHAr0, CYGHEKTOMB Ke—
anurocTh Bauarbamka. IIpaBo mpmmyskaenia npmEagIexnTs
TOXPKO HauaibEMKY. Kakb ke ompexbasrocs u ompexb-
JseTcsA 3TO NOHATIE BH BAKOHOJATEIHCTBAXB? KOTO 3aKOHB
NPHU3HAETH> HAYAILHUKOMB?

‘Bb naMaTHMKaxX’s pyCcCKaro BOEHHO-YTOJOBHATO NpaBa
NOCTaHOBIeHiA 00Bb OTHOIEHIAXH HAUARHHUKOBD W NOXYMU-
HeHHHXDb MH BerpbuaeMt BHepBHE Bb ,YI0kKeHIH UIM
npasb Boumnckaro uopejenia® Illepemeresa 1701—1702 r.,
HO He HaxoxuM’b 3xbch oupexbieHis HOHATIA ,HAUATIBHUKEX.
U3s copepxania b u 7 c¢T. Ha3BAaHHAr0 BOEHHATO KOJXEKCa
MOKHO 3aKIOUHTH, YTO JUYHOCTA HAYAILHUKA NPOTHBOIIO-
Jarajimch, KaKb NOJUMHEHHHE, COLAATH; mepBHe pasxbad-
JEch HA ,BHINHEMXB H  HIKAMXB“ (cT. 101), 1 BEBIHEAMD
IPU3HAKOM'D, ONpPepBIABIIMME Hauala HOAYNHEHHOCTW, NPH-
3HaBaJACA UAHD: ,APYI'B JIPYra, IO CTENeHAMD UMHA, UTUTH
I BO BCAKOMD IIOCIVIIAHIM OHIM B BOXO WXH TBOPHTH®
(er. 6 ). Pasimuamuce, MOBHIAMOMY, HAUAIBHAKH ,CBOU“ I
Ipyrnxs uacreil (cr. 7 m 103); BpeMeHHOe moAuMIeHie €O3-
xaBaro Bb moxnofi Mbph oGasamnocts moBmHOBenis (er. 7).

Br «Hparkoms Aprukyrb» (MempmmxoBa) 1706 r.
npoBojuTeA pasimuie Mexay «IlapekuMm remeparamm», Ko-
TOpHe, ¢yja 1o pepakniuz cr. 2, ri. VI (,Haprexuars ma-
xooics 1lapcknM®s remeparaMs...“), UpH3HABAIUCH BH AMCIH-

1) Tlo Tekery ,¥Y.0xeHis“, npuiaoxennaro kb macabioBamio M. II. Po-
3enreiMa ,09epkb MCTOpit BoeH. cyl. ydpex/lemit Bb Poccin“. Tamb-me u
»HKpatkifl ApTHRYIL“.
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IUIMHAPHOM OTHOMIEHIM HAYATLHAKAMH BCHXDB, ,KOTOpHE MO’
reseparbxb koMaHpoBaTh WMBOTB“ (cT. 3), m ITHME WoO-
crbaunmu. '

»Aprucyrs Bomnckiii* Ilerpa I (25 Anpbaa 1715 r.) 1)
IaeTh HecpaBHeHHO OGoxbe Ttounwa onpexbiemin. Tarm,
coraacHo apr. 25 um 26, B3aKOHD NPU3HABAIGL HadaJbHUKA-
MU BB OTHOIIEHIM PAJOBHXH BehXb opmuepons moika u nb-
KOTOPHXDH M3b HIKHHX'b UMHOBB, & WMEHHO. <«CBOEro cep-
xkaHTa, Qypiepa, kanreHapmyca m kaupara“. II. O. Bo6-
POBCKiil 13D conocTaBIeHid TekcTa 24 u 25 apT. BHBOJUTD
3aKiIlUeHie, UTO Bb OTHONIEHIN HWKHUXB UAHOBH INPABO
HaUAXBHMKA OHRJIO NMpUCBOeHO BChbMB 6e3h HCKIUeRid odu-
1epaMb, a He TOIbKO cBoero moika °). Bmoawbd pasybias
310 MubHie, moraraemn, 0XHAKO, 4TO OHO BB Goiasmeii mbph
MOKeTb OHTH OCHOBAHO HA COJep:KaHim apT. 31, KoropHii
TOBOPUTDH 00h 00:3aTeIbHOCTH NpHKasa odumepa ,Apyromy,
KOMOPYUL €10 WUHOMZ MeMvule, WIN HoxumHeHHOMY...“ He
MOKeT'sh NOJIexaTh CoMHBHIO, UYTO 3aKoHOAATENb, CTABA
06sA3aHROCTH LOBAHOBEHIA OXHOrO ofuuepa APYIOMY BB 3a-
BUCAMOCTH OTh CTAPIIMHCTBA NXPH BH UAHAXB, T. €. yera-
HABIMBAsA, TAKIMBH 00pa3oM'’hb, OTHOUICHIA NMOXUMHEHHOCTH II0
3BagifaiMb, He UMBIB HMKAKOTO OCHOBaHIA ompexbasars an-
CUMINIMHAPHYIO 3aBHCHMOCTh HUKHAAG UMHOBD MO HPUIHAKY
NPUHANISKHOCTH Kb OXHOIl ¢b mnoperbBaouuMs gacTu
BOiiCKD °).

Bt ycrast BoenHo-yroxoBoMb 1839°r. (msx. 1864r.)
He COJepKHUTCA MO PA3CMATPABAEMOMY BONPOCY HMKAKHX'D
nocranopieniit. Texkcrs 240 cr. gaers JIWMb OCHOBaHie 3a-
KIOUNTH, UTO W3'h UACIA HIVKHUXD YWHOBD UPUBHABAIUCH
HAYANLHAKAMH .CBOH YHTepD- O(bnuepbnm deanadedeas, HO
Helb3 onpenbﬂmb, Kakoe 3HAueHie NPUIABAIH 3AKOHD BH-
paskeHilo ., cBOi™

Bunepsue 6ruo npemioseno xo Hbkoropoit crenenn
TouHoe onpexbienie NOHATIA ,HAYAIBHAKE® CEHATOPOMB
Kanrepous 85 , IIpoexrt moxoskenia o B3bCKamigxp 1o mpa-

) TIloapsyoch TekcroMd mo majadiamn: II. C. 3. 30 Mapra 1716 r.
I};"e 3006, 1826 r. m mo macabaosagil II. 0. BodpoBckaro ,Boemroe 11paBo BL
oceim.“
3) Vxkasawsoe m3cabjoBanie 1-ff BemyckD crp. 200.
3) I1. 0. Bo6poBekKift BB TOMD-%e CMBICTH HCTOJKOBEIBACTH 31 apr. (nir.
1 crp. 232), HO moYeMy-TO He NPHHUMAETDL €ro BO Buwanle IIpE  pa3cMoTpL-
Him apr. 24 m 25.

7
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puaaMms Boemnolf xmenmnuman“. IIpoekrs oupexnbasrs na-
YAIBHAKA, KAKB JANO, .KOTOpoe 3aBbiyerh Kakow 1uGo
yacTei0 M OTBBTCTBYeTH 3a coXpaHeHie Hopaika BB OHOH® 1)
Onpexbirenie aro me Bomuio Bb ,Iloxoxenie 06® oxpane-
Hiy BomHCKOf Jmeummiman“ (1863 r.), HO mpu pasemorph-
Hiu Buicouaime yupexjaennoii Kommecicio (1866-—67 r.)
ocoGenHOil yacry BOMHCKArO yeTaba O HakasaHiAX®s OHIO
NPU3HAHO OJE3HNMb BKIIOUYATH €ro, XoT# W BB HHOH pe-
JaKnin, Bb NPoeKkTs BDL BUAS mpumbuania Kb oxHON H3B
cratefi (106) ?). Pegaknia BupaGoransaro ompexbienis
Onaa cabayomasn: ,N0AbL CIVBOMD HAUATLHUKD cCIBlyersb 1o-
HEMATL He TOJBKO JMIO, Y KOTOparo BMHOBHHII HAXOJHATCH
NOXE KOMaHXOf, HO W BCHKArO JPYrOr0 BOGHHOCIY/KAIATO,
KOTOPOMY yunumBmIii npecrynienie OHID IOXYWHEHH BO
BPEMs cOBepIleHiA cero INpecTYIIeHid, UIM KOTOPHH Haxo-
InICs OTHOCHTEILHO BHHOBHATO BB YCIOBiAX'®, onpexbien-
HHXD § 19 I0J0KeHiA 0 BRHCKAHIAXD JUCIHUINIMHAPHHX.
Csepx'h cero npusHaercA HAYAXGHAKOMB Boobmie cTapmiiif
Bb unak npu coBMbCTHOMB OTHpABIEHIN CIYXKeOHHXD 001-
sannocteii* °). Ho kb comarbnilo 3T0 onpexbienie me me-
pemio o xbiicTBylomee 3akomoxareibcTBo. (CoeanmEenHoe
Co6panie I'1asanxb Boesnaro m Boenno-Mopekoro Cynoss,
uckiounss npnmbuanie kb cr. 106, kakb He moLIeKalee
BHECEHII0 B'h BOCHHO-YTOJIOBHHI KoJZekes, coxpanmio er. 110,
UPA3HABABILYI0O HAYAJHLHUKAMK BB OTHONIEHIM HUMKHUX'D UM-
HOBB BehXx'b 0puIEPOBE, a TaKKe IPAKIAHCKAX'D YUHOBHUKOBD
BoenHaro BBjaoMcTBA B0 BpeMA MCHOIHEHiA mnocabaHuMu
obasannocTell CIYXKOH, HIM COCTOAIUXH Bb OAHOMDL NOJKY
nau ynpasreniz *). Xora er. 110 npexycmaTpnBaia JIHIIb
HAPYIUIEHiA UMHONOUATARIA, HO BB BHAY 3Aar0JI0BKA II. 1
npoexra « O HAPYIIEHIN BOMHCKATO UMHONOUMTAHIA W NoJwu-
HewNocmuy, BO BTOPHXT, Bb BHLY MCKIUeRia upambuania
kb er. 106 u. HakoHel'b, NpHHNMas BO BHEManie MABHIie
Komuccin, nporusn koroparo Coexansexnoc CoGpanie He
BO3paKalo, a UMEHnHo: vBCAKOe HeljoBNHOBaHie ecTh BMberh

Y IObao I'm. Cyas. Yop. I ora. 1 er. kb Ne 1, 1861— 1862 r. osaraas-
aennoe ,lloJjoxkenie o mopAJkb M CTelleHM BJIACTH Bb HAJOKEHIM B3LICKA-
gift...“ crp. 69 m abao Né1Toro-xe or1. m croda 1862—1863 r.-—,Ilo1uERbIE
KypHAJB Bolcodanme ydpexiesnaro Kommrera“, cTp. 14.

?) C6opH. 3aKoHOI. pabordb crp. 309.

3) Tamb-me crtp. 551—552.

4) Tamb-ke cTp. 640—648.
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¢b ThMD B Hapymemie umHOmOUMTAHiA, ¢B APyro# cropo-
HH, BeAKkOe napymedie cero muocibiHATO.... He MOKETD
OH Th coBepmieHO 0e3B HapylleHid BOHACKATO NOBHHORE-
Hig» '), Bb BAAY Beero 3roro, crbayers mpH3HATH, UTO CO-
CTABHTEIN BOMHCKATO YCTABA NOJATAIH HYKHHMB NpUCEOUMH
npaBa HauassHuxa BB OTHOINEHIM HUNCHUXE 4uN08s— BCHML
opunepaMt ® RBKOTOPHMD TIpAaKIAHCKAMD UHHOBHHKAMD
BOeHHaro BbaoMcTBa; B3aMMHAA ke NOAUMHEHHOCTH oduie-
poBb OHiaa ocraBiena wnMu Gedws onpexbienia. Baraare
Komnccin Ha oTHOmeRie 0puuepoBs W HMAKHAXD UYWHOBD
cooTBETCTBOBAND TeKeTy 3aKoHA, a mMenno: 408 er. uw. III
ka. I C. B. II. 1859 r., noxyumBmemy Buocrbacrein mos-
TBepKXeHie Bb VI upojommenia Toro e cBOAR, BB I0-
caBayomuxs M3AaHIAX'S BOMHCKATO YCTABA O HAKA3AHIAX'D
(109 er. XXII kn. m3x. 1869, 100 cer. 2 n 3 m31.) W Ha-
konewh, 5 IIpmkass mo Boen. Bbx. 1891 r. 10 xexalps
N 345. Bo ebxs oaTXB cAyuadxs, 01HAKO, 3aKOHH HE PA3b-
AcHANB: WMbBers 1@ OHD BD BHIY HAYAIBHMUECKIA OTHO-
menia, ompexbasomia co6ofi MOPAXOKB TOIGKO YHHONOWHM-
TaHid HIW BB paBHO# MEpB M MOAUMAEHHOCTH BB . HOIHOMB
en o6vemb. Mbcero, sanmmaenoe er. 100 XXII kn. C. B. L[,
YKasHBAETH Kak'b OyATO HA TO, UTO JHIOb OCKOpGiemie
HIJKHIMG UAHOMB Odmuepa pycckofi apmin Bieuers 3a co-
Gofi makazanie Kakbh 3a ockopOienie Hauaibunea, He en
Apyrofi cTOpoHH KaccauionHas NpakTHKA ?) Gesb woxebauiil
IpU3HAETH NpPEecTYNHHMB M HakadyeMHMB 1o 104 u 1o-
crbaylomuMs CTATHAMB HENOBHHOBEHi€ HHMKHHX'b UHHOBD
BCAKOMY odunepy, T. e., APYTUMH CIOBAMH, HPH3HACTDH HXT
HAUAJHHAKAMA W YHAUTOKAETH TAKAMB 00pazoM’h BCHKOC
pasinuie Mex1y NOXOKEHieMb NPAMHXD HAUANLHAKORI
M HAUAIbHAKOBD N0 3Banilo. Heo0xoxmMocTh ke pasrpaHu-
UeHiA NPaBh HAYAIHGHAKOBD BB COOCTBEHHOM® cMHExB cio-
Ba, H HAYANGHUKOBD JHOIb MO 3Banilo (Beakiit odmnepr.
BB OTHOUICHIM HWKHATO YHHA), CO3HAETCA HE TOIHKO MpN
TQOpPEeTHUeCKUX'b M3cAbIoBaHiAXB, HO M Ba upakturh. B
nocibxaee BpeMa 3TOTH BONPOCH OHID NPEAMETOMT Ppas3-
cmorpbris Bh I'1aBHoMs Boenno-Cyasoms Yupasaerin, ko-

') Tamb-ke crp. 308,
?) Pbm. 'n. Boen. Cyaa 1873r. M 216, 1875 r. & 191 u 136, 1879 r.
N 51 = 62, 1882 r. X 58, 1886 r. M 52, 1893 r. X% 115,

7%



TOpOe, 00CYHAaA CIYUaM KOIIW3iM NpPUKa3aHifi HAUATBHE-
KOBDb, BHCKa3ano  crbiyomis cooGpaxenia: «ipusHaBaTh
(ke) HAa oCHOBaHiM 3T10if crarsm (408 cr. u. I, kn. I, 1859 r.
mo 6 Impojo;kK.), BEAKOro ofunepa M KAaEKAATO YHTEPD-
opunnepa cBoeii POTH HAYAIPHHKOM'BP HIKHNXD UMHOBD ﬁ
METHUMECKOMS CMBEICIHE DTOrO CI0BA BPANH JH BO3MOKHO,
TAKD KAK'b OHA, IPEJUNCHBAA HUKHUMB UMHAM'B ¢MOTPETH
HA YKa3aHHHX'h INI'b KAKb HA HAUYAIBHUKOBB, BMbBeTh ¢
TEMB BOBCE He BO3IATAETH. A OUEBHIHO M HE MOMKETH
BO3JIOKHTH HA NMOCIBIHNXD HAUAIBHAYECKHXB ofA3aHHOCTEl
u OTBETCTBEHHOCTH BH OTHOMeEHIM BCHXH HURHMXT UMHOB,
M He IPeJOCTABIAeTh NMD IPHCBOCHHHXD HAYAILHNUKY HPABH
(#anp. mpaBa Hajarath B3eckauig). Takums 06pa30M'b Beh
BOOOIIE odmuepm u Bch yATepB-odunepnl cBoeit poTH,
OyAYUn M0 -36aMII0 HAUAABHUKEMY M HE COCTOASIINXD B'h NXH
REABHIN HIKHBUXB UMHOBD, N0 CYu,ecmey uxs npaes u 06a-
sapmnocmed ABIAIOTCA, OXHAKO, IWIIb cmapwumy ‘).

Kro e mno abiicrBylomeMy 3akoHOAaTENHLCTRY UpH-
3HAETCA HAuaIbHHKOMb? OlperbienH au BB 3akonb Kakie
ambo obmiie BehbMb HAUANLHMKAMD IPU3HAKA, 110 KOTOPHMB
BO BeAKiii MOMEHTb BOCHHOCIY:KAmIiii MOrs OH OTINUATH
HauaIpHUKA OTH crapmaro man pasEaro? Kb coxarbHio
IPUXOAUTCA JAATh HA 3TH BONPOCH OTPHIATEIhHHI OTBETD.
MosxHo ykazaTh NPH3HAKH, NpHUCYIlie JIAIMb HBKOTOPHMD
IPYHIAMB HAUAIBHUKOB; HO JaleKo He BChMDb 1 He BO BeEXD
cryuasxp. HeonpexbiennocTs ke mHOHATIA ,HAYANBHUKD
BlifieTh HA HeYCTOHUMBOCTH OTHOWIEHI BOEGHHOCIYKAIIAXD
M CO31aeTh Bb HBKOTOPHXH CIydJasxb Hepaaptmumma co-
Mn'hnm. T

Bakoub NPUSHAETs HAUATHHAKAMA BB OTHOTIEHIH HIDK-
HAXD UMHOBD-—0pUIEPOBT pycckoil apmin (408 er. u. III,

. T € U, II. 1859 r. mo 6 upox.) m yHTeps- oqmuepon'b

+.* ') Orapn . B. €. Yup. 6-ro Mapra 1901 r. X 1161—HavaabpERKy
Iulann IlIta6a, abao I ot 1899 r. M 77.

Ha meo6xo011MoCcTb, BDL NpHuuunb, moj0o0HAr0 pasrpaHMuenis yKasbl-
Baern, Damianitsch, Studien, s. 43. 3aciayxnBaers, BTL 3TOMD OTHOIIEBIH
BuMManisi pejakuin 242 cr. nepsaro upoekra cemaropa -Kaurepa, Bb KOTOpOIt
YCTAHABJIHBAIACH O00A3aHHOCTL BOCHIOCTYRAILATO ,0e31PEKOCIAOBHO TOBHHO-
BaThbes 3aKOHHBIMB IPHKA3aHIAMDb.... CBOHX'D HAYAJAbLHHAKOB®B....“.
I'enepann-Ayanuropiars BHech BB 3Ty pelaknilo eme OoJubluylo oupe;rbiaen-
HOCTB, J00aBEBL HOCIH ,CBOMX'DL HAYAJBHAKOBB* CJaOoBA ,BTD BbAb Him
KOHEXDH OHH cO0cTOATD* (cr. 239 mp. I A). Bb 1akoMp BHAL 3Ta
cTaThd Iepelnya H BO BTOPOI NpoeKTd (er. 177, cMm. CGopn 3aKOHOA. paboTD,
cTp. 295), HO BD BOHOCKIN yerapDh He Obljia BHCCEHA. :
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cpoeii porw (50 cr. yer. o ‘BHYTp. cayx6h Bb 1ibx.). Be
3TOML oupexbieniu, Kakb CHPABEATHBO YKABAHO BB HpPHBE-
Aennows shime oT3nBb rasuaro Boenno Cyuaro Yupasie-
Hig, cubmuBaerca 3nauenie 3Bamis- M JoJkHocTH. Beskiii
0pnIePD —HAYANBHUKD, DOTHHI KOMaHJMP's Toke OpuuEpD;
KaKoe e pasinuie BB HpaBaxXh oduuepa soodige H KoMau-
ampa uwaern? Ilo Tekery sakona--pasauuist HbrB, Takh KaKb
IPABO HAYANBHUKA, KAKB TAKOBOIO, HC MOMKET'h OMTH YACTHU-
HEMB. llperocraBieHnas emy 6aacmy 3aBUCHTT OTH ACIK-
HOCTH A CBABAHHLIMEB CB Hel KPYroMb JBATeisH0CTH, HO B
eMucxBh ornonieHiii NOAUMHCHHOCTH BCIHKIH HAUAILHUKD MO-
#eTh ONTH JUIIL HAYATGHHKOMD B'b UOXHOMTD cMHCAb cioBa.
Heansa xu wafitm paspbuicnie Bonpoca Bb 1HOAHOMOUISIXD
HAYAJILHUKA, T. €. 10 COBOKYIHOCTH MPeJ0CTABICHHHX'L
eMy upamsn, onpexbiurs ero noxosxenie? Haxb Oyaro srorn
nyTh Bbpes. HAUAIBHUKD €eTh TOT'h, KOTOpHii uMbers
upaBo npuxasweams (1 m 2 er. XXIU xn. C. B. IL
1869 r. max. 3, 104—107 er. XXII kn. Toro xe m3x. ');
sakaouenie I'r. Boen. Ilpoxypopa 15 auB. 1879 r. Ne 430),
cTp. 1—2), naxasseams noxumaennuixs (54 er. XXII ku.
n 85 cr. XVII ku. C. M. I.) n suberb ¢b 1bMB 064-
3uns omenmcmeosams 3a NOPRoKDL BBLpeHHOfi eMy uacTu
(er. 1 n 4 XXII gu. uw XVII gn. C. M. IL; 173—175
cr. XXII ku. u XVI ku. C. M. IL.). Ho Bp nbiicrBurein-
HOCTH HTN IPUBHAKA HAYANBIMUECKOH BIACTH COBEPILEHHO
He paspbmaoTs Boupoca. Crpemienie aath onpexbienie
IOHATIIO ,HAYAIRHMKE® mMbers mekmounrennHoit nbiapio —
YKasaTh Takie HUPUSHAKM, MO KOTOPHMD IOAUMHEHHHIH MOT'b
On Beerza m Ge3ycnoBHO PBIIMTE JBAa BONPOCA —- uUMBEMS
A% MPaso JAHHOE JALNO nNPuKasbieams €My, HIW, APYIAMH
cA0BaMM — 00A3a®b JM OH'L, IOXYAHEHHHIH, . IOBUHOBATHCH
UPHKABHBAIOIEMY, M BO-BTOPHX'bL, MMEETH I IpaBo 3TOTH
upukaseBaowiii xaxasams ero. KEcam xe moiunHeHHOMY
sMbero orrbra TOBOPATH: TH 0043aHL  HOBHHOBATHCA TOMY,
kK10 uMbers mnpaBo Te(h NpHKA3HBATE M HAKA3WBATh, TO
I0J0KeHie NOAUMHEHHAT0 xbiaeTcs coBeplIeHHo O(e3BHXOJ-
HHMB: BMBero orfra emMy NOBTOPAIOTL JAIIL [10CTABIEH-
Huif Bonmpoch. Mexxy ThMB, 3aKoHD JM0IKEHDB AATH TAKOE

)1 a3 ecr. XVII Kn. C. M. TI. 31, 1895 r. n-103—106 cr. Kn ‘(\[
TOro-#¢ cBoja m3x. 1886 r.
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onpexrbienie m ykasaTe Takie NPU3HAKH, KOTOpDHE HE MO-
riu 68 HM Bb KakoMbs cayyal BosOympare commbmiil, n
IIPETOMD X4PAKTEPH30BaIj OH JIHYHOCTH HAYANGHAKA BB
oTHOINeRiM BchXD MOAYMHEHHHX'b 0e3Db pasanuis HXDB 3Ba-
Hiff. OTH HPH3HAKW MOKHO M3BIEUh M3'B IOCTAHOBAEHIiH Ha-
mero 3aKOHOAATENAHCTBA, HO HE H3B TeKcTa ero (3a He-
GoapmuMu HMCKIOUEHIAMH), a u3b obmaro cMHeIa M Xyxa.
Ha nepsoms mberb npuxoxures nocTaBuTh OpU3HAKD OTPH-
narelbHH— N0X0KeRie HAUANPHUKA ompexbiserca He 4n-
HoMDB ero, a joumxuocthio (20 er. VII kn. C. B. II. ma3x.
1892 r.); sarbup cabayioTs ABa NpR3HAKA MOM0KNTEND-
HHXB: HAYAIBHAKD €CTh TOTL, KOTODHI ¢b coOxiojeHieME
YCTAHOBIEHHHX's (OpMAILHOCTEHl HASHAYEHB JAA 0Oyuenin
u (uau) wOMAMOOSUMIA UYACTHI0 W KOTOPHil HOCATH THTYID
yHAUAIBHUKA®, .KOMaBRIApa®, ,KOMAaHAyHOmaro“ wim ,3apb-
xyomaro“. Heo0xoaumua ¢opMaisROCTH AJXa €000meHis
JIUNy 0paBph U BIACTH HAUAAbHMKA: BHcouaiimiii mpnkass
0 HA3HAUERIM M NPAKA3D NO YACTH O BCTYIIEHIH BB JOIK-
HOOTh; THTYX® onpexbiserca ThMm ke npmkasamu, a Bb
OTHOMIeHIN MJIAXMNXD OPHIEPOBs — CTPOEBHMB YCTABOMB
A pACTOPAKCHIeMb KOMAHIYIOMAro HAYAIbHAKA ‘).

Ykasannne npu3Haku Ge3cHOPHH M ACHH JIs KaKJaro.
BropoMy npmsraxy Bb Hamedl apMiu He YJXOBJIETBOPAKNTH
TOJHKO HAYAJGHMKA H3D HIKHAXD UMHOBTL, denniapedens
N yHTepB-0pUIePH,— HCKI0UeHie, He HApYMaomee 06maro
npaemia. BoeHHocryxkamiii, HasHAueHHHII NpUKA3OMT N
nMBoOUiA 0AMEs M3P YKA3AHHHXD BHINE TATYIOBH, & TaK-
#e B3BOAHHHA yHTepb-opmueps u dexprpederr umbers
NpaBo0 INPHKA3BHBATH, HAKA3HBATh M OTBbuaers 3a mopa-
10K'B BB UYACTH; OHB €CTh HAUAILHUKD BH TEXHMUECKOM'b
cMHenh, He3aBUCHMO OTH NOCTOAHHATO 411U BPEMEHHArO Ha-
3HAYEHisA, BH OTHOMEHIH BCBXD UHMHOBD, COCTOAMMUX'H B'b
KOMaHAyeMOil MMT gacTh.

Bropasa rpynma HavalbCTBYWMHXB> IMIE (CTh 006A3aR8-
HOCTAMM BO BCHX® cayuasxt JIullb BpeMeRHHMH) onpexb-

1) Bo ¢parnysckof m Geabrifickof apMiH yCTaHOBIEHD OCOOBIAA MOpA-
JOKD B3aHMHAro IpeJcTaBlleHif BCAKaro BHOBb Ha3HadYeHHAro HAYAJbHHKA H
ero NOoJ1YHHEeHHHXD, Cb padbiACHeHieMDb NOCIBAHEMB HXDB O0043aHHOCTH IIO-
BEEOBeHis mepsoMy. Décret sur le service intérieur (20 Oct. 1892) p. 161—163
g 221226, 221267; Réglement sur le service intérieur (4 Oct. 1896) p. 116—119
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agercs Takke (OpPMAILHHMHA YCIOBiAMA B'b CBA3H Cb 110-
CTAHOBJIEHIAAMH YCTABOBH FADHH30HHON M BHyTpeHHeil cayx
On, Bb OTHONIEHIH TOYHO YKA3aHHOH TIpymiE BOEHHOCHY
KAIMX'h: KOMEHJAAHTH, AeKYPHHH 00 kapayiams (HO ne
pysxs—epaBa. §§ 230 u 238 m 180 yer. rapoms. cay:x-
0H), KapayJibHHi{l HAYAIBHMKB—CB MOMEHTA npoburia clo-
pa (§ 45); nemypumii mo wacrn oduneps (o He deani-
¢pebear — cpaBn. §§ 344 m 381 —387 m 409 yeraBa o
BHYTp. c¢i. Bb nbX.) u AexypHuil Huxkniii umas no porh
(no 3ckaxpony) (§410) ¢b MomenTa Bc'ryn.neum HA AeRYyp-
crso (§ 345).

3arbMp yeTaBABIMBAOTEA JABA CNENiaNLAHXH MPH3HAKA,
IpH [OMOIYM KOTOPHXH HEMHIE UPHH W OPHIEPH MOTYTDL
onpexbanTh TPABO JALA MPuKA3L6AMS W CBOK 00A3AHHOCTh
IIOBUHOBATHCA. ITHMD NPH3HAKOMD #BIAeTCA XIS HUMHUXD
uMHOBB— opMa OJekAN, BHBIIHIE 8HAKH oTaMuiA; LidA odu-
LlePOBH CBEPX'L TOTO — BHIOIHEHie JHIOMB IIPUKA3HNBAIO-
IIMMD BOMJIOKEHHOH Ha Hero o0d3aHHOCTH 1O OXpanb
obuecTBeHHaro H BomHCKaro OGaaroumuia. Jlmumo, Hoecdmee
opuuepcroe niaThe ¢hb YCTAHOBICHHWMH JA1d Hero Babm-
HUMHM BHAKAMM, MOxKeTH cAbiaTh HWKHeMY UHHY 3aMt- -
yagie 3a RapymieHie o6maro nopsAjaka cayxO6H u ofmecTseH-
Haro Guaroumnin; Beakifi mradb-odpuneps W remeparp Mo-
#eTh cxbiate Takoe ke 3ambuanmie oGepwb-opmuepy u Beb
3TH Janna nMBIOTHL npaBo npuk«3ams saadwemy udmu noods
apecms ). Ilo ToumoMy cawicay 3akoHA, opHIEPH BB OTHO-
MeHIn HUKHATO UYMHA M crapilie oduuepH Bb OTHOMEHiN
MIAAMAXD UMBIOTL mpaBa ne Mau@ABHUKG, @ MOABKO TP~
60 mpurastieams; NPEYEMD ITO NPaBO OrpaHHueno ompexks-
JeHHOH Bb 3akoRB uynasto nNpUKa3aHiA — BO3CTAHOBHUT
BOMHCKOe man oOmee Oxaroummie. Cr. 51-—53 XXIII ka.

B. II. me ycranaBiMBalOTH HHKAKOro M3BATiA M3b o0ma-
ro onpeabienia nomATIA ,HAYANBHAKB®, & JHUTP YKU3H-
BATDH ,CTAPMIAXHY, KOUM'> BOMHCKie uMHH, npu m3pber-
HHX'b YCIOBifAX'b, 00A3aHH NOBMHOBATHCH.

[IpaBo upHkaswBaTh HE NPHIAETH €lle AAIYy 3HAUEHis
HAUAIBHUKA, TAKh KAaKb 3TO NPABO HE COEAWHEHO CD
BIACTHI0 KapaTeipbHOH HW 0043aHHOCTHIO OTBBUATH 3a I0Be-
Xedie anua, 06s13aHHATO NOBHWHOBeHieMb, M cabaoBaTelrHO,

1) 51—53 cr. XXII Ku. C. B. Il u 82—83 cr. XVII k1. C, M. IL,
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uyTO KpaiiHe CYIIeCTBEHIIO, — HUK00d U HU MPU KAKUTE
YCAOBLALS He MOKHCEMb MNOLOMUMD CO600 NPABL HAUANLHUKG
% 00A3ANHOCIIU MOBUHOBENIA IMOMY NOCATOHEMY.

Hakonems, MOXHO yKa3aThb Ha €JMHCTBCHHHIl CIyuaii,
KOTJA 3aKOH> CTABHTH HAUAIbHAHUECKiA MpaBa, BB HOIHOMD
nxp 00beMb, BB 3aBHCHMOCTH OTH CTAPHIMHCTBA BH UMHE,
MMEHHO NpU COBMBCTHOMT OTIpaBIEHIm CIYAKROH JINID MiIu
OTPSAOBB, OTHONICHiA KOTOPHXT He onpexbieHH BH 3aKoHD
(50 er. XXII k. m 81 cer. XVII ku. C. M. [1.).

CMHCI'P 3aKOHA, NPUHUHI'G YOpPABIEHId €JINHOI BO-
Je0 BOKJIA M Heo0XOAMMOCTh Hem3MbBHHAro Mnopaika Bb
Boiicks 3acTaBIAIOTH IPA3HATH 0e3yCIOBHYIO CIIPABEIIUBOCT
TOT0 pAasTpaHWUEHiA 6sacmu u MO.LOJICENIR, KOTOPOE. yeTa-
HOBJIEHO BB IIPUBEJICHHOMD BHIIe 3sakmouenim I'xasraro
Boenno-Cyxuoro Yupasiemia: oduueps pycekoil apmiu n
yHTepB-opnLepH cBoefl pOTH, X0TA M MMEHYIOTCS BB 3a-
kKoHb HAaualpHUKAMM, JOIKHE OHTH HPU3HAHH B OTHOIIE-
Hil HYJKHNX'> YMHOBD IMINb cTapmmMu, HO nMBomumu, 10
MCKIIOUEHil0, NpaBO IPHKABHBATH; HAUAIbHUKAMH jKe, BD
TeXHHUECKOMs CMHCIB, ABIA0OTCA TOIBKO JIMIA, HA KOTO-
PHXF BO3JI0KeHA .onpeibleHHas Mo cojepxanio crymceOHAs
XBATEIbHOCTh W KOMM'S IIPHCBOEH'S OJUHD U3Db YKABAHHHXD
BHIDE THTYIOBH, YCTAHOBJIEHHHH B3aKOHOMB, NPUKA3OMB,
yeraBoMs min nBEerTpykuied. Kaxs yBmimmsb parbe, rakoe
pasrpaHuueHie JIMIB 1OBeIBBANIMXD, CO31AaeTDL BO3MOMK-
HOCTh COBepHIeHHO onpexbiennaro orpbra Ha MHorie mpax-
THUeCKie M TeopeTmyeckie BONPOCH, ocTaBaBiliecsa 0 Ha-
CTOAMATO BpeMeHH HepasphimeHHHMA.

[ocraBoBIEHIA MHOCTPAHHHXDL BAKOHOAATEILCTBDL TAK-
A€ He OTIMYAITCA ACHOCTHI0 U ONPENbIeHHOCTHI0 Bb pas-
pbmenin HacToAmaro Bompoca W NPOBO3TIAMAKTD Kpaiine
pasHooOpasHEe [IPHHUMIE HAYATbHAUECKHX'S OTHOUIEHiH.
ITpamoe ompexbienie mouATiA ,HauaxbHUKB® MH BeTpb-
yaeMdp Jumb BB ABcrpiiickoMs Dients-Reglement 81 § 53,
KOTOpHil OpH3HAETH HAYAIbHUKOMG, 6€30THOCHTEIBHO KD €ro
3BAHII0, BCAKATO, KOMY COMJACHO OpPraHM3amioHHOMY pasnb-
zenilo (organischen Gliederung), ciymxeOHoii uHCTPYKuin
nan BeabxerBie ocobaro mpeamucania NPHCBOEHO HPABO OT-
JauH NpHMKasaHili BH OTHOIIEHIN JIP[II’L\, COCTOAMUX'D IION'D
€ro pacuopaKeHieMb H, TaKUMB 00pasoMb, ABIALMUXCA
ero- NOJUNHEHHHMH, JTO NPaBO, XOTA N COGAMHAETCA II0
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00IEeMy IpaBMiy €O .CTAPHIMHCTBOMD BBH uuHb wnim 3Baniu,
HO He oOyciorreHo uMb. 3arbube § 54 ycranapiuBaern
HAUAJIBHUUECKiA OTHOMIEHix (2 HE OJHO LPABO HPHKABAHisN)
Bb CIyyaaxb, coOTBETCTBYHOMNX'H YKaszaHHHMB BB H0 u
51 er. XXHII xu. C. B. II. Boeuno-yroxoBusii Kojxekes
"IPOBOAMTH MOcABIOBATENHHO PABIUUIC MEKTY HAUAIHLHIKOMT
M CTapuMb BB cMHCIb HApYIUeriil noxuMHEHHOCTH ¥ JaKe
BBKOTOPHX'b INOCATATENHCTBL HA JAUHOCTH (§ 145—156,
415 ).

I'epmanckoe BoeHnoe mpaBo, mono6HO HameMy, pasiu-
gaeTh IIPaBo TNPUKA3aHiA M OTHONIERis HAYAJIBHMYECKid BDL
cOOCTBEHHOMs CMHCIB, NpejocTanisas ICpBOe BHAUNTETHHO
OoiplIeMy KPYTy JMIB 10 cpaBuenilo ¢b 50 cT. ycraBa
o BHyTpeHHeii cayx6b un 408 cr. u. III xa, I C. B. IL
Tags art. 16 Kriegsartikel f. d. H. (1872 r.) o0asuBaers
PALOBHXD IMOBHHOBATHCA IPMKA3aHIl0 BeAKAro oduuepa m
YHTEPB-odnnepa, a 3THXD NOCIBAHUXD HPAKABAHIIO KaKjIa-
ro opuuepa, xora OH 3T JIAHA cOcTOAIM HA cayxOb BB
JAPYTAX'H YacTAX's BOiickds nmiam jpaxke Bo ¢aork. Cp apyrou
croporsl § 5 m 6 Disciplinar Strafordnung (1872 r.) xaers
OCHOBAaHie II0IaraTh, YTO YKAa3aHHHA JIALA He IPH3HANTCA
HAYaXbHHKAMM BB MNOJHOMB CMHCrb cioBa, Takh Kakb
BIACTh AMCUWILIAHADHAA MpPEXOCTABIEHA TOIBKO THMB oghu-
uepams (HO He YHTepPH-OpUIEepaM’s, YTO COBEPNICHHO TOUHO
yeTaHABINBAeTH § 7), KOTOPHMDb I[OPYYeHO KOMAHJOBaHie
BOMHCKOH YacThi0 C¢b OTBBETCTBEHHOCTHIO 3a €A JUCIMILIM-
0y, ¥ TOIHKO B'h OTHONEHIH IHIB, COCTOAMUXB Bb JAHHOH
uactd ?). JT10 NOATBEPKIAETCA OTUACTH M MOTHBAMH KB BO-
€HHO-YT0JOBHOMY KOJEKCY, COTJIACHO KOTOPHMD BONPOCH O
HAYAIBHHUYECKAXDs OTHOINeHiAXDb pbmaerca BBb KamIOMDb
oTxbabHOMD cayuat Ba OCHOBAHIN CymECTBYWOMMXH MOCTA-
noBiewiif °). Oxuaro, n3BBCTHHII KOMMEHTATOPD T€PMAHCKATO

) Kakp coorsbrersylomint § 148, kapaiouiemy yOificTBO MaIn IOKyulenie
na y0ifictso Bavaapmnka (cM. Dalgelmaier, Die Milit. Verg. u. Verbr. s. 38;
cpapn. takxe Damianitsch, Studien s. 47, 48 n 49).

?) Brauer, Handbuch, s. 124—125 mnpusmaeTd HAYaIbANKOMD, BB The-
HOMB cMbICiIh, TOJIBKO COCTOSMIATO BB OJHOM YACTH €b NO1YAHCHEBIMD; IIpPH
BHIIIOIHEHIA-#e CTapIIAMH O00sg3aRBOCTell IO OXPaHemil AMCUHINIMELI, 3TH
nocabjuie 10IyvAOTL AN 3Havenie HayaabBEKOBD. Hecker, Lehrbuch.
s. 186, xepanrcs TOro MEBHiA, TO CTApWIAOCTBO BDL 4YEHL CcO3JaeTh Ba-
9aJbHHYECKid OTHOLIeHid JHIUL NPA OPIMOMDL OpeJNHCaHiE 3akKoHA.
: 186 3 H. Walde, Milit. Strafges. s. 29, § 89, n. 3, Hecker, Lehrbuch,
s, . o
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BOEHHO-YTOJIOBHAro Kojekca Solms BHCKa3HBaeTcsa B MHOMD
cMHCrh M UPHBHAETS HAUAIBHMKOM'b BCHKATO BOGHHOCHY-
AKamaro, ynorH0MOYEHHAr0 3AKOHOMB OTJABATH MPHUKA3aHia'),
T. €., APYrAMH CJIOBaMM, BCAKaro oQuuepa BH OTHOIIEHiH
YHTEDBH-0pUIEPOBs M PAXOBHXB, H KamAaro yHreph-odu-
nepa Bb OTHOmMEHin mocrbaEuxd (Bb cMHCIB MCTOIKOBania
3akOHA Kb dTOMY MABHiIO upmcoepunsercs u Hecker eTp.
187 u cabx.).

Kpoub ynoManyTHXB 3aKonoiaTelbHRX'b onpexbieniii,
KOpoaeBCKAMb YKa3oMb 30 oxkTabpa 1854 r. ycraHoBleHH
HAUAJBHUYECKiA OTHOMeEHiA O(HIEPOBH PA3IMUYHHXD Kiac-
coBb (remepain, mradb-opuleps u T. X1.).

Hau6oxke rtoumo oupepbieno noroxkenie auubs HAuadb-
CTBYOUIUXs Bb BOGHHHXDb S3AKOHOAATENhCTBAXD (pAHIYS3-
cKoMs # GexprifickoMs. Mo#AO BO3paKATh NPOTHBH NPHH-
HMAA, NOJOKEHHAr0 BB OCHOBAHie HPABUIB IOXUAHEHHOCTH
Bb APMiAXH 3THXDH rOCYAApPCTBL ’), HO HUKAKAX'h coMubRii
BB CYHECTBOBaHIN Cy0'beKTUBHATO IIPABAa NMpHKa3a H 00A3aH-
HOCTH nbBMHOBeHisA 31BCh BOSHUKAYTH HE MOKeTh. Bo ¢pan-
nysckoil apMin gexpers 20 okrabpa 1892 r. o BuyTpenmeil
ciyx0b BB mbxorh, coeiMHMBDL IpaBa HAUATBHAKA CO CTAP-
IMHCTBOMD BB umdB, Bo m3Gbmanie BeAkMxs Hepopasy-
vbnifi nepeunmcasers BB mopaikb crapmmucTBa Beh 3Ba-
Hif1 M 9NHH OTH COIAATA JO BOEHHATO MMHHCTPA BKJIIOUM-
tearHo (Principes généraux de la subordination). Bexsriii-
ckif Réglement sur le service intérieur orpammumBaercsa
0oxbe KpaTKuM'P MOCTAHOBIEHiEMD 0 3HAUEHIM CTAPIIMHCTBA
Bb uuHb (crp. 2). Ilpu sToMB HeoGxoamMo, oxmako, obpa-
TUTH BHOMAaHie, YTO BB MEPMUNOAOY BOEHHO-YTrOAOBHHX'D
KOAGKCOBb 3THXH TOCYAApPCTBD YCTAHOBIEHHH{I NMpRHUHN'G
nposeieHd HexocraTouno nocrbaoateasno. Kakbs BEAHO
u3p Commentaire V. Foucher (crp. 702, § 1502), komucein
no cocrasieniio Code de¢ justice militaire umbaa BB BRAY
0043aTh NOBMHOBEHieM> BCAKArO MIANUIALO cmapueny. ITY
ubae upecabroparu rtakme m cocraBurernm Oeabrifickaro
Code pénal militaire (1870 r.), KaKs BHAHO H3B KOMMeH-
Tapiii Nypels (crp. 26 u 27). Memay thubp BB Tekerh

') Strafrecht und Strafprocess (u3a. 1883 r.) s. 89, p.
. ) Cm. Xypmarp M 2 Bulcouaiime ydpexJeHHArQ KOMnTeTa 1862 r.
cTp. 14—44.
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3aKOHA PpAaNIY3CKAro WPOBOAUTCA pasauute MEAKAY HOHA-
TiAMM <«HAYANBHHKL M «cTapmiifi», BB OGexbriiickoMs e
kogekeh »tn nomsris embmuBaorea. Take Code de justice
militairo Bp art. 217, 218, kapaomuUxp pasIuIHEE BAAH
HeNoBUHOBeHisA, u BB art. 226, 227,—3sioynorpebienie
BIACTHIO, ymorpebideTs BHpakenie «chef», Torpa kakb
art. 221.—224, ropopuTs 0 HApPYImIeHiM UMHOUOUMTAHIs
Bb OTHOMIeHim «supérieurs. Beasrifickiii ke KoZekcs  mOIb-
syerca TEMB M JApPYrAMEB CIOBOMB Bb AHATOTHUHHXD CIY-
vasxb (art. 28 ssupéricur», 29 — «chefs). A. Wilchelm
NOBUJMMOMY OTPHUAETDH 3HAUEHie BTOTO pA3ANYid, TaKD
KaKb YTBepKJIaeTh, UTO CTAPIIMACTBO DPA3HHXB UYHHOBD
U jaaxke Bb OXHOMB uMHE Jxaers He TOoapk0 Beh upaBa
Ha 3HAKA YBAaJKEHid, HO W NPaBa KOMAHAHHA ).

HBeiinapexkiii Réglement de service (1900 r. ams. 23)
m Loi fédérale sur la justice pénal me coxepmurs 1O 3T0-
MY BONPOCY NUKAKMX'h YKasadiii; Bb neppoMb yerash Berph-
uaetcs BHpaskenie «chef> Gesb Beskaro o0bAcHenia ero
sunauenia (§ 10, 14 u Apyr.), B BOEHHO - YrOIOBHOMD e
Kogekch ymorpedisercsa cioBo «supérieur» (art. 48) m Ha-
paay c¢b HuMb <lautorité civile». .

OubnuBas cojepsanie NPUBELCHHHXD NOCTAHOBJAEHIi
PYCCKaro M MHOCTPAHHATO 3aKOHOXATEIHCTBH, HEBO3MOKHO
NPA3HATH TEPMAHOJOril0 HXb u onpexbienia yAoBIETBODHU-
TeIBHHMN HH Bb Te€OpPeTHUECKOMb, HA BB [PAKTHYECKOMD
ornomenin. Be C. B. II. uomATia «HaualpbHUKH» M «CTAp-
mifi» “sepbuko cubmupaioTea u ne BHpamen Touno. Pop-
MyiIa aBerpiiickaro 3akoma 6oxbe xapyrnxs orsbuaers Teo-
PETHUECKUMD ¥ IIPAKTHUECKNMb [0KeJIAHIAMB, HO YCTaHO-
BIeHHOE BB § 54 u3bATie BB 3HAUMTEIRHOI CTENEHN BPEINTH
acHoeTH onpexbaenia, rannaro 6 § 53. Opannysckas cucre-
Ma N repMaHckas (BB OTHONIEHIM PABINYHHIXD KIACCOBH)
co3laeTh 10J10KeHie, PN KOTOPOM's MCUE3aeTh BO3MOKHOCTH
yupaBienia apmieif, ecim NPMHOMN'G 3THXH CHCTEMDb NPO-
BOJHTCA BB JKH3HH ¢ GesycroBHoil croporocrrio. Hamnymil
crapmiii Bs umHb MomeTh OTMBHMTH NpUKasaHie HU3IIATO
1 370oTh mocxbamiii Gyxers 0043aHL NOBMHOBATHCA JaHxKe
BONPEKH pACHOpAKEHiA CBOero HenoCpPeACTBEHHAr0 HAUAIH-
Hnka, TbME Oorbe, ecam 3rors nocrbamifi mmbers Mens-
miff, T0 cpaBHERil0 ¢H NPUKA3HBAKOIAME, UAHD.

. 1) Commentaire, § 1328, 1330 & 1332
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Memxay ThMB npaBo HaualbHNKA—BCIMKOE IPABO; OHO
YNOJIHOMOUMBAETD €ro Jaje HA JWMICHIE KM3HU COIPOTH-
BISIOIATOCA LHOXUMHEHHATO, OHO CO31AETDh PN U3BBCTHRXD
yeaoBiaxT mesMbHmMocTh npeerynnuxs abieTsiii nocaba-
HAAI'0, COBEPHICHHHXD BO WCIOMHEHIC 1IPHKA3AHIN Haualh-
Huka. IlpepocraBias e auny mouerHuii M oTBETCTBEHHHI]
THTYX'h HAYAJIBHAKA 3aKOHD HE MOMKETH JIMIINTHL €ro mpu-
CYmUXH €MV IOJHOMOUili BB OTHOUICHIM IICHXHYECKATro
n Qusnueckaro npmuymxienia. Ecan opuneps —HavaibEMKD
_KQKJAro HUKHATO UMHA, €CIW 3aKOHB IIPejoCTaBiIferd Ha-
_YaIbHHKY NPABO ' HPHHY:KAERiA CWIOH M OpyKieMb Helo-
KOpHATO MOJAYMHEHHATO0, HEOOXOAMMO IPUBHATH 32 KAKALMb
opHIIEPOMD 7pPaso OCYIIECTBIATH ITO NPUHYKIEHIe, XOTs
0 unbie ero He orpbuaza cosepmenno 1buam Heunocpex-
CTBEHHATO M INPAMOTO HAYAIbHAKA. Bompoes o0 KoIumsiu
IpHEKa3aHili NMPAMOr0 M KOCBEHHAr0 HAYAIBHAKA OyleTh
pascmorpbues Huxe, HO 31bCh MH JOIKHH YCTAHOBHTH:
KOMY NPEeJOCTABIAETH 3aKOHDL IpaBo la (usuueckoe mpu-
HY/KJienie HeMmoKOPHAro BOEHHOCHY:;kauaro? Bompoes 3TOTH
He TOIbKO He OHID paspbmaeMs BB BOEGHHO-IOPHANYECKOH
auteparypb, HO Aake HAKBMB U3H BOEHHHXD IOPHCTOB'D,
y0JIMKOBABIIEXD CBOM COUMHeHiA, He Bo30ymiarea. Ilpak-
_THYECKOe ke 3HaueHie TOro miM Apyroro paspbmiemia ero
Upe3BHYANHO BEJINKO: HeBMBHEHie HAYAILHMKY BB BUHY Ha-
cuiig HAIh NOJYMHEHHHMD Bcenbio 3aBUCHTDL OTH OIpe-
xbaenia Bp 3akomb mpaBa Ha 3rto macmrie. [IpaBo arto caa-
raercd N3 3I1eMEHTOBH 00'beKTHBHLIX'D, —IIPOTHBO3AKGHANXD
NOCTYIKOBh HOAUAHEHAATO, M CYO'BEKTUBHHXD, 3aBACANXD
OTh CIYAKeOHAro ONOMKeHid JIUuA, NPUHYAKJAMOIMATLO0 Kb 10-
sunoenii. Ilpu cocraBienim BomHekaro yerasa BONPOCTD
0 cy0pexkrh 3roro mpaBa OHIB 3aTPOHYTH, HO BB OUelh
ThCHHXB rpaHMNAxb, 1 KaHHOE eMy pasphinenie, Kakb BH-
paxalomee coGoil aumpb Mabnie cocrasureneil, He MOIYUUIO
obsasaTersHar0 3HaueHia. I'eHepars— AyauropiaTs, pascma-
rpuBaBmiii Bp 1858--1859 rogaxp uepBHil NPOEKTH CeHA-
ropa Kamrepa, mo uoBoxy er. 396 (coorsbrersylomiil uo
cogepxaniio m pepaknim cr. 277 XXII xm. 1869 r.) Ha-
merb HeoOXOAMMHMD BHACHATH: KAKONl HAaTANbHMKL HMB-
eTh NpPaBo yOHTH HEHMCIHOJHAIIIATO CBOH A0II'> BO BpeMs
cpaxeHid? W OpUITEIh Kb SAKIOUEHID, UTO <H3B CAMOro
M310KeHiA 9TO# CTATBE BHAHO, UTO OJAMHE TOIBKO HAYAIB-

1
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HWKB OTpAJa M KoMais BB npash upuGbrayrts e upes-
‘BHUAMHHXD CIyuadxb Kb YKasamHo# BB 3T10it crareh
mbpbs ).

3a oreyTeTBieMb NPAMHXB YKasamii 1m0 3TOMY Bo-
npocy BB 3ak0HD Bo3HHKaeTs He00XoiMMOCTh pBUIATE ero
nyTeMb TOIKOBaHIA TEX® HEMHOrMXB NOCTAHOBIEHIH, KOTO-
peia ompexbiagioTs mpaBa M O0A3AHHOCTH HAYAIHHAKOBD
B'h OTHOMIEHIM NOAYMHEHHHXB> M HAXoIdATh ce0b wmbero
Bb MCTOpiM upaBa m ABACTBYOMUXE 3aKOHOZATEIbLCTBAX'D.

Mu Buabaun Bume, uro Yiuomenie Illepemeresa, xors
U CTABMIO II0JOKeHie HAYAILHAKA BH 3aBHECHMOCTH OTD
unHa, HO BMbBerh ¢b ThMB pasimuaro HAUYAALHUKOBT «CBO-
UX'B» N JPYrUXE yacreif. JTo pasimuie He ocrarocs 6e3n
BIfIHIA HA NOCTaHOBIEHIA YIoKeHiA 0 mpasb HauaJbHHMKA
UPHBYKIATH CHIOW Henosmmylomarocda. Bb crared 35 mu
yuTaeMb: <BH N0X015 uMBIOTH pPOTMHCTPH W KANMTAHH
TAKAMB 1oj00ieMt miofeii BMbBerh coxepxarm, uToOH HE-
KT0 0e3s BeImKoii NPUYMHH W MX'b U03BOJIEHiA W3B mIe-
PEHrm W CTPOs CBOEr0 HE BHIIEXb, OB PYUHHMD GOEBHIMB
HakasaHieM® OTH HavarpHMKa>. IJo m3cabjpoBamilo mpodec-
copa IllenxsnkoBckaro mocrbjamee BHpamenie «noxp py'u-
HHIMB 0OeBHM’D HAaKa3aHieMD>» NPOM30MIO OTH HeBbpHOCTH
nepeBofa ¢b JaTCKEXp ApPTUKYIOBB, LB FOBOPHTCA TOIBKO
0 npuBejeHinm Bb NMOPAZOKDH cuiowo ’). BHeca aTy mompasky
MH BCETAKH BHMAMMDB, UTO YIOReHie nperycMaTpHBAIO BB
npuBejeHHoil crathkb ciyuali HACHILCTBEHHATO OCYILECTBIE-
Hif BJacTM Bb OTHOMIEHIM HAPYNIAMUXD IOPAXOKH. ¥ Ka-
3amie Ha crpoff, mepenry, «mx®» (T. €. POTMHCTPOBE M Ka-
nnTaHoOBH) pasphmenie, He ocraBIfeTh HAKAKOTO cOMEBHIA
Bh TOMB, uT0 Yiomenie paszymbiro 3aber He ofmueporn
BoOOIIe, a HAYATHLHAKOBH YacTd, koMaHIupoBs. Crbayomasn
36 craTha, ropopamas o upasb «HauvarpHaro» yoOumTH coO-
NPOTHBIANIATOCA €My, CTOMTH BB JOTHYECKOH M IrpaM-
MaTHYECKOii cBA3M ¢b mpeimaymeli crarseil: «A Gyze Kro
HenocJymeRs ABATIA, THX® B3arHATH CHIOK HAUAIHLHOMY...»
JpyrumMn croBaMm, OHa IpejlyCMATpEBaeTh CIydYad, KOTAA
«pyuHOe GoeBoe HAKa3aHie» KAIMTAHOBD W POTMUCTPOBL He

R

1) IObao I'a. B. Cyan. Ymp. I ora. I erp. kb M 1, 1858—1861 r., o3a-
raapiaenHoe ,dlypHaas ['enepann—AyanTopiata 110 IPOEKTY HOBAro BOHHCKAro
ycraBa O HakasamisaXxD“, KypHaJD 12 gek. 1859 r. ctp. 144.

) Kouenexrn Jekuill o HETOp. pyc. BOEH. yrod. 3akom.; cTp. 21.
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xocturxo nban. Cratea 61 onpexbiagers makasamie 3a ofima-
’ReHie OpyRig :He N0 Hy®Ib Hamajgemis»... <kpomb Toro,
KOTOpHH HAaualbHWf, AId YHATIA 3818 CévuMs IOXHAYANK-
HLMDB TO YUAHATH+; 3nbchb ouaTh roBOpUTCA He O CTAp-
mreMs BL umEb, He 00B odnmepd, a TOIBKO O «HauANh-
HOMB» H «[HOAHAUAILHOMB .

3arbM's COBepIIEHAO WCKIOUATENLHOE NOCTAHOBIEHie
perphuaeMs MH BB cTaThbh 43, obasmearouelt kKakb Ha-
YAJBHMKA, TAKD M CONAATA YOUTH YKIOHAIOMAroCsA H3'h TPY-
COCTH OTH CpaKeHid, IpHUeM’s 9Ta 06A3a1HHOCTH BO3IATaeTCH
H HA noOwuMeN®ar®, €CIH TPYCOCTH IPOSABICHA €ro HAUAJIb-
HHKOM'B.

CrbxoBatenrpio, DpPaBO UPHUHYRAEHIA CHIO M YIO-
Tpebienie opykia Yiomenie mperocTaBIAIO MOAbKO HAUATB- -
HUKY BoiickoBoif wactm m xbiaro nckmouenie m3B ATOrO
NpaBAiIa JAIIG JIA CIYYaeBh TPYCOCTH BB 0§00, KOTAA JIHA-
meHie AKUBHW TPyca NpeXnHCHBaIoch (IOXL yrposoii cuepr-
Hofl kasHM 3a mHeBHHoOIHeHie 3Toff o06A3amHOCTH) KamAOMY
BOHHY, HE3aBHCHMO O0TDH €ro 3BaHif.

Bs HKpatkoms Aprukyrs MeBbmmKoBa MH UNTAEMB,
UTO «MOTYTDH C60UMS NOOVUNEHHBLMS CH [PO30I0 NPHKA3Db CKA-
3HBaTh»—-«BCH TH, KoTOopHe mo reneparbxs xomandosams
umboTe» (er. 3 ra1. VL), 1. e. onATe coBepmmeHHO ompe-
Xbi1eHAO BHCKa3HBaeTcA B3TIAXH, UTO NPABO NPHHYKIEHiA
(B A2HHOMB cxyuah, IOBMAMMOMY, TOIBKO NCHXMUECKATO,
CM. 9TY W 4 CT.) IPHHAJIEKATD TOJHKO KOMARAYIOIIEMY HA-
YaiBHEKY. JTO coolpakeHie HaxoxuTn ceGb moxTBepie-
nie 1 B cr. 5 ra VIII, rxb tpycinBhe M HemOKOpHHE
Ipeiynpe:RJa0Tes, uTo «He cMBiIHe W MPOTHBHHE TOTUACH
Kb curb cMepTH, Kakb y CBOMXB cobumnsirs 0(UIEPOBH
YOaayTh, TAKOED.... IOTOMH WMCTHHHO CMEPTHYIO Ka3Hb....
repnbrn OyxRyrs».

Apmukyrs Ilerpa I comepxurs amms BB crarbm,
Kacalomigacsa BOIPoca O HACHJIiM HAXD II0XUNHEHHHM'b, IMEH-
HO apTHRYIH 33 um 79. «Takoxb HAKTO H3B OPHIEPOBD
JIa He JEeP3HEeTh 00pnmarnwurci noos cevel KOMAHONE COI-
IaTh, 0e3h BAKHHXD M NPHCTOHHHXDL UPAUNEB, KOTOPHA
cayx6b Ero Beanuectsa me kacaioTed, mecTOKO OHTL mim
yasBath»>. Pepakuis aprukyia ne ocraBifeTh coMAbHis,
UTO 3aKOHOAATENb NpPeABNABIT BO3MOKHOCTH «BAKHHXD M
UPHCTORHKX' NPHUMHB>, KOTOPHHA MOTYTH CIYAKHTH OCHO-
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BamieMt> HeBMBHEHiA HAUANBHNKY BH BMHY COBEpIIEHHATO
nacuria. Ho n B aTomsp cayuab oms pasymbers me Bchxs
' HAYAJIbHUKOBB, & JUIIh O(HIEepoBs, YHOTPeGMBIINXE 3TY
MBpy BB OTHOmEHiN «obpnmarouuzca nods (AXB) KoMmandods.,
Koneuno, moxs 310 onpexbienie MOryTs noxofiTm BOEHHO-
ciy:xamie, cocrosmie He BB OAHOH BoiickoBoff uacTi ¢1
HAYAJIbAHKOMDb, BB BHAY aprakyia 31, Ho sToTh nocxbamiit
AMME ynopo6ifaxp BCAKATO0 OPHIEPA «CBOEMY> HAUYAIBHMA-
Ky (T. e. KOMAHIMDY) MW, BO-BTODHXB, BBOXUIG Kpafine
CYIeCTBEHHOe YCIOBie: «korja opuueps... NPHKAKETH, YTO
HY&Ja # xoixHocts Kb Ero BeamuecrBa crym6b TpeGo-
BaTh OyXers>. CabroBaTeisno, He KacaaCh BONPOCA O YAHO-
nounTanin, cabiyers NHpU3HATH, 4TO OGABAHHOCTH HOBHMHO-
BeHid. odmilepy JApyroif uwactm, paBHaA Tako#t e 06a3aH-
HOCTH NOBMHOBEHiA CBOEMY HEIOCPEJCTBEHHOMY MIM IIPAMO-
MY HAUYAQJIBHMKY, BO3HMKAJIA JAMIb Bh CIYUYAAX'H CIyxKeGHAro
IpPHEa3a cO CTOPOHH 3TOT0 odmuepa. Apruryrp xe 79 b
woxnofi ompexbieHHOCTHI0 IOBCPHTH O NPHKA3AHIA «CBOEro
ojmnepa», KOTOPOMY M NpPEJOCTABIEHO IPABO NPHAYHKAeHid
HeNOBHHYIONIATOCH. ‘

B yeraph BOeHHO-YroXOBHOMB NpeAyCMATPHBAETCH
JANIb OXMHE cxydail ymorpeGienia opywxia, BB BHuIOXHEe-
HiS cHeljalbHHXB 00A3aHHOCTEH 4acoBOro, KORBOHHArO M
T. M, a UMeHHO—YO6ificTB0 odmmepoMs BO BpeMs cpamkemis
PAAOBOro, He WMCIIOJXHAIOMIATO CBOX XOJKHOCTH M 00paTmB-
maroca Bb Obrerso (cr. 384 m. I). Bp orwomerinm aroff
CTAaThH 33KOHA 3aCIYKHBAaeTh BHAMAHIA TO 06CTOATEIHCTBO,
uTO 1UpaB0 oduIepa OrpaHNYeH0 BPeMEHEMh CPaKeHid H
MOXkeTh Hafitu npumbnenie Toaxsko mpm Gbrereb paxosoro.
Ipn maxmusocTn 3THXB ABYXH ycuaoBifi Gespasimumo co-
CTOATH 1M odpmneph W pAXoBoif BB oxHOll uacTHm BOHCKB.

O6pamasce Temepsr kb pascMorpbuilo pa6ors mo co-
CTABJAEHII0 BOMHCRATO YCTABA O HAKA3AHIAXD MH HAXOAUM'B
Bb npoekrh cenatopa HKanrepa (BropoMs) craTthio 198,
HAUMHAOIIYIOCH CIOBAMN: «BCAKiff HAUAILHUMKD 0643aHD, He-
HCIOJHAPINATO CBOIf 10AT'h, BO BpeMs BO3MYIeEHis, WpHHY-
AHTh Kb TOMY cnioK...» '). Bucouafime yupemxennaa Ko-
MHCCifl MCKIIOUMIA 3Ty CTAaThl0 M3b NpOEKTa, Hafixd, uro
ona «He jgoxxna mMbre Mbera BB yeraBb o HakasaHiAX®,

1) Cm. COopH. sakoH. pal. crp. 807.
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rab me onpexbraores of6azamrocTH, a IpelycMATpUBAeTCA -
nxbp Hapymenie» '). 3arbMb BB II1aBY O OpeBHUIEHIE n
GesxbiicTBin BracTm Botmia cratea 264 (258 cr. mepsaro
npoekTa), Koropas onpexbraza cy6nhekra IpecTynIenia
CIOBAMI—<«KTO, BONpPEKH Jexamieil HA HEM'B o6azammnocmu,
ocraBuBh BB Oe3xbiicTBiM BIACTh NPEIOCTABIEHHYID eMy
CAMAM's 3aKOHOM®b....», W 265 C€T., KapaBmasg 3a yHoTpe-
Oxenie. IpH YCMMpPEeHIW HENOBHHYIONMXCA, OPYKIA «....0€35
npurasania CBOEr0 WIM TPAKJAHCKATO HAUAILCTBA, KOEMY
nopyueso yemupenie...». lleppasn-nss smnxs crareii npexy-
CMaTPUBACTD OesxbiicrBie Bractm, Koropoe, no oupexrkhie-
Hil0 260 cT. TOro ke UpOeKTA, BHpakKAaeTcAd BL <HEYLO-
TpeGienin BOGHHHEME HAUAIBAUKOMG ... CPEACTBD, Jis Ipe-
AYlpexIeHias uIn npexpamenis... Geanopaika u mnpexo-
XpaHeHin uepesb TO rocylapersa, apMim wiu BBBpenHaro
€My Kpas, HIU NOPYUEHHOT eMy KOMAHOB UAU ACMU, OTH
ymepba mim- Bpeia». Bropoit e crareh coorBbTeTBYETH
cT- 259, upusnaomas OJHAMD H3'B BAAOBD NpPEBHIIEHid
BIACTH — <pAcHOpsKeHie, IIA KOero HYKHO GOHIO paspn-
wenie ewcuaro naua.ascmea, 6ess MCHpolleHia cero paspb-
UIeHi yCTAHOBIGHHHIMB HOpAAKoMB». Comocrasisas stn
YeTHpe CTaThM IIpoekTa cabiyers 3akiOUATH, UTO YHO-
TpebieHie opysKig 1pM3HABAIOCH NPABOMBPHEMB, BO-IEp-
BHX'B, KOIrXa OHO OHIO OCHOBRHO HA O0A3AHHOCTH JIHIA, W
BO-BTOPHXB, KOTJa 3Ta Kpaiinaa mBpa Omiaa npexmmcana
HAUQIHCTBOMB. Jlpyrumm cioBaMm, He TOIBKO HE BCSKii
cTapuIiii, H0 M He BeAKili HauaarEMKS ORI BB mpasb npu-
Obruyrs kKb 9rToli MBph, a immb ofasamweiii KB e yIo-
Tpedaenin n ynoawomouennsi JbiicTBOBATH IOMAMO MpH-
KasaHifl BHCIMIAIO0 - HAUANRHMKA (KpoM’b cxyuaers - upelny-
cMorpbrHEX® 261 erT., KOrjga XOXAKHOCTHOE JANO, B3SABIIEE
HQ C80%0 OMEMHMCMEENHOCML TIPUHATIE UPe3BHYANHEXDL MBPD,
daxaodicems 0e3yCIOBHYI HXB Heo0XoamMocTs). Bo Bpems
cpamenia aTH orpanmuedia ormajaam (cr. 309), uro MH
Berpbuain ymxe Bb Yiuosmenin IllepemereBa m BB BoenHO-
yroxoaoMs yeraBb. Crarea 572 (—277 er. XXII kn.
3-ro M31.) pasrpaHAUAIA cIyuan yuomeﬁxenm oOpyxia 65
6oro. (1. 1) u npu eosmywseniu OTKpHTOH cun0di M BOOPY-
eHHO pykoil . (m. 2). Bp ormomenin mepBaro cryuad

) Tamp-ike crp. 316
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NPOEKTDH TOBOPMIB: «KOTAA HAUAILHHKDL WM ogfuteps, BO
BpeMsA cpakeHid, yObeTh MIM PAHATDH IIOXUAHEHHATO YLIN
. pRO06020...»; TIPE BO3MYINEHIM 3 Ke YUOMHMHAETCA JIHIIb O
npaBb «Hauaipunka>. Haxo moxarars, uro cenaropn HKam-
Teph He cIyyaiiHO npuiars 1 M 2 NYHKTaMb 3TOH eTaThH
pasanurylo pexakmil, TbMBb Goxbe, uro Takoe pasrpanmue-
Hie Haxoxuro cedb HBKOTOPHA MeTOpHUECKisa ompaBiaHis.

Bricouaiime yupesaennas Hommeeia Briounra 264
H 265 cr. npoekxra cenaropa Kanrepa Bp 149 c¢r. cBoero
mpoekra (ma. 1 m 7), HO BB usMbHenHOil pexakuim: BB
nyskrs 1-mp mpexycmorpbro ynorpeGiemie opyikia «¢Gess
NPUKA3aHid HAUAIbCTBAa, KOeMYy IOPYUEHO VCMHpeHie», a BB
nyHKTh 7-MB cOBEpIIEHHO He YIOMAHaeTcd o cyOnexTh
xbaniz. Be er. 276 (—572 nup. Kanrepa) Komnecia, co-
XpAaHHBD YKA3aHHOE BHINE pasrpanmuenie («Bo BpeMd cpa-
JKeHii> U <BO BpeMA BO3MYIeHif»), Ge3b Beakaro o0b-
fICHEHisl HCKIOYMIA cIoBA «opulepb> M «pagoBoii» '). ITo
msmbeenie pexakuin, wkoropomy Hommmeeias e npmaaia
CYIIeCTBEHHATO 3HAaUEHid, MOXYUMIO, OXHAKO, COBEPIIEHHO
0co0Hil eMHCIBP BB BHIY TOr0, UTO BH OCTAIbHHXBH Ya-
cTAXB pepakuia Owia coxpanena. Bs npoekrh cesaropa
Kanrepa, npn nporuBomoiroxkenin Bb M. 1— HAUYATLHMKA UIX
opuuepa—noIUAHEHHOMY HIM DPAXOBOMY, OHIO CKA3aHO BO
2 nynkrb 00D yOiilcTBE < HAUATRHAKOMB> « HEMOKOPHATO>»,
T. €. OYeBHJHO moxunpeHaaro. Tak®s kakb, BO BpeMa co-
cTABIEeHiA MNpPOeKT#, OPMUePH, N0 CBOEMY 3BAaHIIO, NpU3HA-
Balcd HAYAILHMKOMB pPAN0BOTO, TO crbaoBaTerbHO cocTa-
BATeIb NpOeKTa AMBIB BB BUAY OPEXOCTABATH NPABO YHO-
Tpedienian OpykKif 60 eépema cpavicenwin me moasKo KOMAHO-
HOMY HAYAAHUKY, HO N HAYAXRHAKY no 3Banio. Ilpm Bo3my-
IIeHin 7Ke 3TO NPaBO, [0 MHCIN COCTABHTENA, JOIAKHO OHIO
IPUHALIEAKATH TOJPKO HAYAIGHUKY BT TeXHRUECKOMB CMH-
crb. Bb perakuim xe Kommeeim moxyumsea pesyasrars
obparanii. IIpm BosMymeHiu <HAUAIBHAKY> NPOTHBOINOJA-
raicid «HENOKODHHiA», a BO BpeMA CpameHif ¢MOXYMHEH-
muii». CrxbroBarersno, BB nepBoMb cayuab mpaBo ymo-
TpeGaenia opyia mpexocTaBreHO NPOTHBD HENOBAHYOIIA-
rocs, XOTd M He NOJuUHEHHA?0, & BO BTOPOMB cayyat---

n C'r;;. 514 u 614 Ciopm. 3axon. pado1y.
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BHABUIACTCA NPH3HAKD NOITMHENHOCTIL. Jra penamuiﬂ 1e-
pemwaa Bo Beh usgamia XXII ka.

Taxums 00pazoM’s, MK BUIAM'B, UTO BO BCHX'D BOEHHO-
YTOJOBHHXE KOJEKCaxb, J0 H31aHiA BOMHCKArO YETaBa
1869 r., u BB mpoekrhs 3Toro nocabamaro mpasombprocTL
ynorpediedis OpykKig HAYANHPHEKOM® BB OTHONIEHIM NOA~
UHHEHHHXH BOOOmIE M HIKHEXb UMHOBD BB UACTHOCTH
onpexbiaaiace ABOAKO: BO BpeMs CpameRis 3TO HIPaBoO Ipe-
ZOCTABAANOCH BEEMD UPAMEIMD HAYAIBHHKAMD M KaKIOMY
opuucpy BB OTHONIEHIM pAXOBOro; pacmupsaBmliiica Bb
TUXD CIYUYAAX's KPYI'b YHNOIHOMOYEHHH XD JUI'b, 3aXBATH-
BaIb Jaike, KaKb MH BHIBIM, HNKHAXH UMHOBD, 00ABBI-
BACMHX'b 3aKOHOM'B YOUTh HAUAJIBHHUKA, YKIOHAKIATOCH OTD
6oq; Bub GoeBoif 00cTaHOBKM mMpaBO yHOTpeOIeHia oOpyawis
MAM CHJBl TPEJOCTABIAIOCH TOIBKO NPAMKMbB HAYAIbHU-
KaMb 1 TBMBb M3b He INPAMHXH, KOTOpHE BexbacTsie oco-
OHXDp NpnumHD (MPUKA3®L N0 cIykOB) s3acTynaim BpeMEeHHO
mbero menocpedcmeennirs HaUAIBHUKOBB. CyO'BeKTH HpaBa
BO BTOpoMs ciayuat onpeybisicad npusHAKOMD «IeRamen
Ha HeMb 0043a8HOCTH», BO3/10XKEeHHOH, OJHAKO He Ha
BChX'b HAUANBHAKOBB, TaKb Kakb yHoTpedieHie Opy:Kisx
«6e3’s NPHKA3aHiA» KBAIHQUIAPOBAIOCH KAKD NpEBHIICHIe
Bracti. Toxbko uTO ykasaHHOe OrpaHHUMTENHHOE YCIOBie
coxpanuiocs n Bb AbiicrByomems sakond (144 cr. m. 1))
Orcioga oueBnano, uro pepakuig 277 er. XXII xu. npu
OyKBaJIBHOM'® €A NOHHMAHIM coBepuieHHO He OTBbuaers ph-
MeHil0 BONpOCA BH HCTOPIM IpaBa M UPOTBOPBAUTH MH-
cam cocraBurens yeraBa. Eeam O0m Homuecia MorTmBmpo-
Baia cibiaHAnsa el n3MbBHeRiA pejakninm, TO MH JOJKHH

1) Peirakuiss »sroro muymkra 144 cr. kpaiime Hey.0BlIeTBOpHUTe.IbLHA. B
npoek.b cemaropa Kairepa cr. 265 mpeaycmarpmBaia ynorped.enie opyis
»,0e3D [PAKA3aHis CBOETO H/IA 1PANCOAHCKAI0 HAYAADCMAG, KOELMY TMOPYYEHO YCHupe-
xie. ATA KOHCTPYKHiSl cTaTh®W Oblia BIOJEDL IOHATHA, TaKb KaKb IIPH HAPO1-
HBIXD BO3MYMPHIfAXB, KOTI,1a TOJbBKO H MOXelb HITH PBUb O IMPHKA3IAHIAXD
»TPAX;AHCKAr0 HavYaJbcTBa“, HpHHATIE HEOOXOIMMBIXD Mbpb yeMOTpbHiA
olIOpydaerca“ TOMYy HJIM APYIOMY 9MHY a,IMHHHCTPATHBHOX BJacTH (cM. Ha-
ka3b [yoepnar. 1837 r. II. C. 3. 1. 12 & 10303, § 36; Ilo.1oxkenie Kommrera
Mmamerpopps 1861 r. II. C. 3. 1. 36, M 37348, § 8, 11, 13; npaBnia aas
BOMCKD, NIPHIOK. 2-€ KD YCT. TapHH3. cayxobl, § 16, npumbyanie). Ilpn okon-
qaTesIbHOA-#Ke pelakuim Belcowafie yupexjieHnas Komuccis nekmovnia
(0e3b 00bACHEeHIs IIPAYAHD) CJI0BA ,CBOErO HJIH PakIaHCKAro“, BC.IbICTBie
9ero HOJYHHICH TAKON CMBICJ'b: YIOTPed SIONIil Opy:Kie /0.T:KeHD OXH1aTh
NpHKa3aHis OTDL HAvYaJIbHHKA, KOTOPbIi BbH CBOK Odepe;b Oy.1eTb BL Npasb
IPMKA3ATh, TOJbKO BL TOMD CIyyah, ecjIH eMy HOPYYeHO yCMHpeHie,
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OnaM OH CUMTATHCHA C¢'b 9TOH MOTMBHPOBKOIl; HO TaKh KAKb
3TuM'b N3MbHEeHiAM's OBUIO XAHO 3HAYEHIe JIAIND PENAKIIOH-
HHX'B, TO, II0JAara0, MM BB Npasb NIpuU3HATH CYNIECTBYIO-
nlee M3JA0KEHie PesyIrTATOMB HejxocMoTpa, Thmbp Ooxbe,
YTO BB JAPYTHXH NOCTAHOBICHIAX> BOEHHAI'0 3AKOHOAATEIR-
CTBA M BB CO00paKeHiAX'h, MOI0KEHHHX'b Bb OCHOBaHie
3TUX'P MOCTAHOBIEHI, MB HAXOJAAMB BB NOJB3Y TAKOBAro
HpeALoNoxeHin ABKOTOPHS JoKasaTelbeTBa.

Bp xypsart ors 11-ro okrabpa Brcouaiime yupesx-
Aennaro Bb 1862 r. Komarera xia pascemorpbmia samb-
yaHiii HA UPOEKTH NOJOKEeHiA 0 B3HCKAHIAX'H II0 PABHIAM
BOEHHOH JHCUMILIMHH ') (IIPOEKTH COCTABIEH'H TOKE CEHA-
ropoms Hanrepoms) MH unrtaems, uro Kommrers mo mo-
BOAY JAaHHAro oupexbieHia MOHATIA .HAYAIBHUKDH® (UpHBe-
Jero BHme crp. 98) BHckaszare erbxymomis coodpaskenid
(erp. Opomnopm 16--17). «Takoe sHauenie croBa HAuAJIb-
HHKB caMo coboii omperbigers Tb orHOomenis, Bb KOMXb
JOIKEeHh COCTOATH Kb HeMy mnojunbenHuii. Hauaipunks,
orBbTCTBYA 3a coxpaHemie nopsaika BO BBBpeHHol eMy ua-
€TH, I0IKEeHH eCTecTBeHHO MMETh M BIacTh, KOTOpag xaia
OB eMy BO3MOMKHOCTH COJAEpPKAaTh HOPAJNOKD M TpedOBaTH
cobmonenisa oba3aHHOCTEll cayk6H. OTciofa meTekaeTs u
€ro mpaBo HAJATATH B3HCKAHI# HA MOXUYRHEHHH X, MIM MOX-
BepraTh HX’h HAKABAHII0 BB cayuab HemenoaHeHis uMum eBo-
nxXb 00A3aHHOCTE >,

Jarte Komnrers mepexoiuTdh Kb BHACHERI NpPaBD
B 00sA3aHHOCTElH «CTApPUWIATO»: «....cTAPMIA UYAHOMB, He Oy-
AYuM HAuaJbHUKOMDB MJiajimaro, He BB npasb TtpeboBars
Oe3yciI0BHATO OT'h HEr0 NOBMHOBEHiA, MO0 MPHKa3aHiA cTap-
maro Moryrb OHTh BB uporusopbuim ¢'b IpHEA3aHIAME
HAYAJIBHAKA W MOCTABATH MIAANIATO BB O€3BHXOJHOE IO-
ao:xenie». Crapmifi nMmbers, 0jHaKO0, HPABO HA YBaKeHie,
W 9TO LPABO, «OlPABAHBAEMOE TPeOOBAHIAMH JMCUUIIHHH,
Bb CBOI0 ouepelb JaeTh crapmeMy HBKOTOpYI BIacTe Kb
nojnepaxanio cero ypakenis. Ho ara BiacTe Moxers M
XoJKHA OHTH 3asdBIEHA CO CTOPOHH CTAPIIATO TOJHKO NPH
HeCOOMOleHIN MIAMUIAMS NPOTNBL HETr0 YCTAHOBIEHHHX®H
3aKOHOMD> NPABAIB BOMHCKATO UMHONOUMTAHIA WAM HApPY-
Menid MIANIINM'> BH €ro NPHCYTCTBiM 0061aro mnopsika

!) Ileqatuas Gpounopa.
]
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cayKOH WAM BOEHHAr0 W OOIErpaKIAHCKATO OJAaroYHMHisA.
Ilpossiagemasa BB 3TOMB cIyuad BIacTh CTAapmaro XOIHHRX
OTPAHMUMBATHCA eJANHCTBEHHO MbBpaMm npexynpexieHis,
OKA3HBAafA, TaKb CKAa3aTh, OTCYTCTBYIOIIEMY HAYAILHHKY,
coxBiictBie. KB moAxepmaHil0 JWCUMINIMHE W YECTH BOEH-
Haro spanid. Janenbiimee pacmmpenie Biacrm crapmaro
elBa JIN HEOOXOJAHMO W eJBA JIH MOKeTHh OHTH NPH3HAHO
cooTBbTeTBYIOMNME yeTpoiicTBY Hameif apmin, BB Koeit
yBakaeTcd He CTOILKO UHHDB, CKOJBKO 3BaHie» (cTp.17—18).
Bb cBomx® 3akioueHiAXb 0OIpMUHCTBO WieHOBs Hommrera
BHCKazaxo MAbHie, uTO mnpaBO HanoMHMHAHiA MIaxmeMy
0 ero 00fA3AHHOCTAXD «HE JOIAKHO lPEJOCTABATH KAKAOMY
cTapimieMy BB UMHB, a TOILKO OAHMMD TreHEpaIaMb Bb
OTHOHIeRIn mTadb-opuneposs n 06epb-odpuuepoBs, MTAOH
opmnepams B OTHOmMeHiN 06eph-odunepors, a 06epn-opu-
nHepaM’s Bb OTHONEHIM HIKHUXDB YHHOBB» (cTp. 38—39).
Hakonen», 10 Boumpocy o005 OTBETCTBEHHOCTN HWKHOXD
YRHOBD 3a OckopOieHie, BB YKA3aHEHXD CIyuasaxb, odum-
neposs, «KoMnrers, npmAmMas BO BHMMaHie, uTO HUKHie
UAHH 00A3aHH BHpPAMKeHieMb NOIHATO M IIOCTOAHHATO YBa~-
HEeHIH MHe MOAbKO HALAABHUKY, HO U ecaxomy ofuuepy,
....HOJOKHUID, UTO B 3TOMB OTHONEHIM HE MOKETH OHTH
JIOOYNMIEHO HUKAKOTO N3BATIH AN HUAKHAX'D UMHOBH, BRHOB-
HHXB BB OCKODPOIEHIN %00 2ubo uss ofuueposs, xoma u He
HauBABHUKG c60€r0> (CTD. 44).

N3roxmennns coodpaxenias Homurera yobxkiaors Racs,
UTO UYIEHH ero, IOCBATHBINiE BCI CBOK KM3Hb BOEHHOH
cryx0b u, Komeuno, Bnoinb ycBomemie ceG6t TpeGomanmis
A NpuHIANH 3Toii mocabaueii, Hamam Beo6xoANMEMD ph3Kko
PasrpaHnNuATE cojep;kaHie INpaBb M 00A3aHHOCTell HAUANB-
HEKOB'S M CTApPIINXD, BHNOIHAOIUXH JAMBb HBKOTOpH:A
¢yuknin nepBuxsn. Ilpm sToms Hommrers Bo Bebxs® cay-
uafxb, TOBOpA 00> OTHOINEHiAX's OduuepoBb  BoOOmE KB
HIKHAMD UMHAMB, HACKOIBKO HE YIOX00IAeTH 3TH 0mHO-
WeEWIR N0 UXE COOEPHCAHit0 HAYANLHHUECKAMB; HANPOTHBD,
nepeunciaa «crTapmuxss», Komarers Bp uueab uxb yrasH-
BaeTb H OPHIEPOBDb, KOTOPHE, BHIONHAA O6A3aHHOCTH IO
BO3CTAHOBIEHII0 HAPYLIEHHAr0 0IArOUMHiA, TOIHKO «OKA3H-
BAalOTh, TAKB CKA3aTb, OMCYMCMOYOUEMY HAUANBHUKY CO=
abiicTie». Jmms npm onpexbienim orBBTCTBEHHOCTH HHK-
HOX'D UMHOBDL 34 HapYUIEHie wuMonowumanis BH OTHOIIEHIM
opnieposs, nocabanie paseMarpuBalTed KAKh HAualbHHAKA.
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3akmouenia HomuTera nocrymuam Matepiazoms Jis
pepacuin § 19 «lloxoskenis o AMCHMILIMHADHHXB B3HCKA-
HiaxB» 1863 roxa, ompexbienia KoToparo CoXpaHHINCH
Bb AbiAcTBYOIEMT 3aKOHD, mOXyuYMBH JHINL MHOE pacmpe-
Abaenie 1m0 craTeAMB (IEpBad UACTH § 19 ToKIECTBEHHA
54 ecr., a Tpm mocabayomia wactm -— 51 u 52 ecr.
XXIIT er. C. B. II. 1869 r. u3x. 3). Toapko uro mpu-
BeJeHHEIMH cooOpameniamMn Komurera MOKHO 00BACHATEH TO
o6croarenseTso, uto 31 er. XXIII kA., roBops Iums 0 «cTap-
OIMX'B>, YKa3HBaeTh 3aTbMBP HA CTAPIIAHCTBO O(HIEPOBD
BBH OTHOIIEHIM HHMKHUXD UMHOBG. Ecim OH kaxkipid odn-
Ieps BCerja M BO BCEXT cIyuasxds pascMaTpHBaICd Kakb
HAYAIBHAK'G, Bh TEXHAUECKOMH> CMHCIB, HIDKHATO UMHA, TO
3-ii nyBkTHp 51 er. OHIB OH COBEPIIEHHO WMBJIUIIHAMG. 3a-
KOHOJATeIh He HAIlelh HYKHHMD NepeunciaTb BB ATOMH
€¢TaTh’5—KOMAHIBPOBD POTH, 0aTaliOHUBB, HMOJIKOBBH M T. X.,
II0TOMY YTO NpaBa NXb, KAKD HAYAIBHMKOBH, He MONIe-
#ars coMHbHil. Db oTHOmeHim ke odmmeposb, He npsa-
MHXh HAYAIBHAKOBD, BO3HUKIA HEOOXOAMMOCTH 0c06aro
ykasamiz u camknim (er. 52). Ecim :ke, BakoHeuDb, MH
obpatuMes Kb perakuim 1, 4, 5 n 6 cr. XXIII ku., TO
sambrumMp crbxyomee. Cratea 1 00a3pBaeTs «coxpa-
HATH 60 66MPEHHOU KOMAHOT HOPHANXOKDB»; cTaThd 4 YKa-
3HBAETDH, UTO I1101h3a CIYAKROH TpedyeTh OTDb HAYAILHMKA
OXpaHeHiA «65 KOMANOT™ BOMHCKOH IMCIUMILIAHH M HOPAXKA>,
OTEUeCKAro IOMedeHis «0 OIATOCOCTOAHIM 66MPENHOL KO-
Mandve>, BHAMAHIA KB HYKIAMD «C60uXs UOAYNHEHHHIXD.»
HenocpexctBerno Beabys 3a 3THMM NOJNOKEHIAMH 3aKOH'B
00A3HBAETH «HAYAILHAKA> NPUHUMATH MBDPH NpHUAY:KIeHid
IPOTABH OTKPHTO HENMOBMHYIOMUXCA M BO3MYTHUBIIHMXCA.

Bee nanoxenHoe naers ocHOBaHie M4 cabryomuxs
BHBOXOBB: 1) 3aKOHD PasiNYaeTb HAUAIBHWKOBE BB COO-
CTBEHHOMD> CMHCIE CIOBa N HAUAJBHUKOBH JHIIb [0 3Ba-
Hilo; 2) 9TH nocrbiamie no cymecTBy HXDB MpaBbL M 00d-
3aHHOCTell ABIAIOTCA, MO 00IMEMYy NpaBUIy, JUIH CTAPIIHA-
Mu; 3) oHm mupiodpbrawTn, N0 meKkioueHilw, HEKOTOPH:A
upaBa " O00A3aHHOCTH HAYAJIBHHKOBD TOIBKO 0OpPH YCIO-
Bigxb, ykasanauxs Bb H0— 52 er. XXIII ku. C. B. IL;
4) crapimie, llonMeHoBaHHHe Bb cTathb 51, mpio6pbraloTs
Bubers ¢bp TEMDB 1paBo NpUHYKIeHid cuA0i M opyKiems,
COrJIacHo 5 m 6 CT., HO JUIIb BB OTHONIEHIM <«0KA3ABUUTS
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ocAyUaNie HANOMUNANKIIO CMAPUAL0, UAN NPUKAZAHIIO €20
udmu mods apecms; 5) b aTnXH ycaopiit npaBo, mpexo-
craBiedHoe 5 m 6 cr. XXIII kH., npuHAXIeKHTH MoALKO
NPAMBIMG HOUALLHUKANS ).

Yro kacaercas HHOCTPAHHHIXH 3aKOHOJATENBCTBD, TO
s3xbes, ynoaHOMOUEHHHE HA yHoTpebieHie CHIW Wi OpY-
Al BH OTHOIIEHIN HEHOBHHYIOIMXCA YKa3aHH Cb J0OCTA-
TOUHOH# TOUHOCTRI0 JWIIL BB ABCTpifickoMs Koxekeh, KoTo-
puii Br phinenin gamHaro Bompoca crbjyers UpHBeIeHHOMY
BhIle onpebaeniio NOHATIA « FAUATBHUK'D > M JOIYCKAeTHh OT-
CTYIUIEHie BH 3TOMB OTHOIIEHiH JMIIF Bb JBYXD CIyUYaA#Xb.
3akonogarerbcrBa xe l'epmanin, @paunuin, beasrin, llBeii-
napin m Uraxinm Bb Goxpmed wim MeHsbmeii crTemeHm co3-
Jal0Th BOBMOKHOCTH IIPOM3BOJA M 3HAUHTENHHO PpacIIApA-
0Th WIH CYKMBAKTH, Bb CYO'BeKTHBHOM'> OTHOIIEHIM, mpa-
BO HACMJHLCTBEHHAr0 NPHAYKIEHiA.

ABerpiiickiit kojaekesr craBaTh pboienie Bompoca o
cy0'beKTax’s NpaBa INPHHYKJIEHiA BB 3aBHCHMOCTH OTH
YCIOBiii MHpDHArO W BOEHHAr0 BpeMeHW. Btb MupHoe Bpemsa
npaBo ynorpedieHis OpyAid NPejoCTABIEHO TOIBKO HAUAIB-
cTBYmnMs odpmuepams (vorgesetzte Officier) (§ 87, m.
659 Dienst-Reglem.). Bb Boemnoe ke BpeMsa 3T0 NpaBo
PACHPOCTPARAETCA HA YHTEPB-0(PUNEPOBB, HO M BH HTOMbB
caydab coxpausercs UPM3HAKD HAUAIBCTBOBaHIA (cM. § 257
Milit. Strafges.), xora O6H ToIRKO BB cMHealk § 54
Dienst-Reglement. F. Kleemann ?), He ykasmBas o0cCHOBa-
Rifi, npusHaeTs HTO NpaBO JUMB 3a YHTEPH-OPAUEPAMM
¢aora, 5O § 257 yroaoBHaro Kogexca He 103BOIAETH CO-
TAACUThCA ¢b ATUMD MHbBHieMb. JImmp BB ABYX'H cIyuasixb
3aKOH'h OrPAHMUMBAETH NPaBO YIOTpebieHia Opyxia BB
BOEGHHO¢ BpeMsA OQUIEPCKAMs 3BaHiAMB H He Tpebyers
HAYANGHUUECKHX's OTHOINEHiif, a WMEeHHO—IA Npexpamenis
rpabexa Bp BoeHHoe BpeMsa (§ 499 Milit. Strafges.) m xas
yaepxania Obrymmnxs Bo Bpema cpaxemia (§ 6, n. 35
Dienst - Reglement). Bb oruomenie BTOporo ciyuas cy-
MECTBYETH, OJMHaKO, nporuBopbuie Bb 3akonb: ykasaRHHME

1) Hexmwvenie H3L 9TOTO NPaBH.Ia MOXKHO JOIOYCTHTH JIHUIL Bb OTHO-
uedin 5 m. 277 cT., TAKb Kakb BO BpeMs cpakemid, Bb BH1y 0co60i omac-
HOCTH HEeNOBHHOBeHi M TPYCOCTH, IIPaBO yloTpebjeris opyxis mnpeaocraBiaf-
J0Ch CTAPLIAMDL HE3aBHCHMO OTb MX'b HA9ajdbHEYECKAro noJokenis; Bb 3TOMb
Ke cMbicab Obll, peJakTHPOBaWDL IPOeKTDH ceHatopa Kanrepa.

~ %) System, s. 97,
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uyHkTs Dienst-Reglement nperoerapisers 3To nmpaso Bes-
xoMy o¢punepy (von den hinter der Gefechtslinie befindli-
chen Officieren), Torxa raxs § 252 Milit. Strafges. (coor-
pbrerByomifi n. 35) ynoMmHaeTb TOIBKO 0 «HAYAILHMKE.»

T'epmanckiii BOeHHO-YTOJIOBHHI KOAGKEH YCTAHABIABA-
erh o0mee NPaBMIO KAKD 114 MADHAro, TAKb M JId BOEH-
HATO BPEMEHW, HO DPA3INuaeTh NPABO HBAYAJBHMKA W UPABO
opunepa Boodme. Ilepmas uwactes § 124 Milit. Strafges.
(coorbrerRylomas 2-if u. § 21 Kriegsartikel) vuomuunaers
JNIB O «HAYaabHMKDB», BTOpad ke uacTh pacnpocTpaHderh
paBa HadaJpbHMKA Ha BChXxb opuueposs. Beakuersie ra-
Koit pexaxuin koMMenrTaTopn ') 1bralTh 3aKM0OUEHie, UTO
IIpH YCAOBIAXB, YKABAHHHIX'P BO BTOPOil YaCTH, HAYAIbHH-
KH, YHTepb-odpuuepw, He BH npasb ynorpediatr curxy
mm opyskie. Kaxs yBmmmb Buocrbzersim, upm jgerais-
HOM'B pPascMOTPBHIM TekcTa YKasaHHOH eTaThh, perarnisx
ed 1PELOCTaBIAeTh OQUuepy, He HAYAIBBUKY, OOXBIIIA
npaBa, 10 ¢paBHEHI ¢b HAYAILHUKOMDB YHTEDSH - opuiep-
cKaro 3BaHig. MoKHO 1yMaTh, UTO NPHYMHA TAKOLO pPasiH-
uig JexMTH BB npexkueii pepakunin § 185 Ilpycexaro
BOEHHO - YTOIOBHATO KOAEKCA, KOTOPHil IIpexyeMaTpuBalh
npaBo YOMTh HENOBMHYIIIATOCA IIOJYAHEHHATO M IIOTOMY
3aKOHOAATENb, elas YCTPAHUTh BO3MOKHOCTh HEOOXYMaH-
Haro m HeyMbernaro yuorpedaenia takoii mbph, npexo-
CTABHID ee ToIbKko ofpmiuepams *). I'epmanckiii ke Kogekcs,
HCKIIOUHMBDL U3b TekeTa paspbmenie youts, a yuUOMHHAsA
TOABKO 006 ynoTpeGienim opy:kifd, COXPaHUIbh MNPEKHION0
pelakuilo ¢TaThlM BB IPOUMX'h ed YacTAx'b. Yiuorpedieu-
Hoe BB § 124 BHpameHie «HAYAIRHAKDB-, BH BHIY H3I0-
AKEHHHXD Bhe (crp. 105---106) coolpasmeniii, MoOkeTs,
0JHAKO, BH3BATh HexopasyMbHifg, TaKL Kakbe YHTEPH-0(H-
IlepaMb He NpucBoeHH Behb mnpaBa <HAuUANRHMKOBL>. Cb
JPYroil ¢TOpPOHH, 3a OTCyTCTBieMDb TOuHAro oupeibienia
3TOr0 INOHATIA, W Takb Kakb § 16 Kriegsartikel mnpnesa-

') Brauer, Handbuch s. 151—152: Fleck, — Bb OTHOIIEHIH ¢00TBBT-
crpytomaro § 185 Ilpycckaro Boel. yroa. xoi., Kommentar f. d. Strafges. f. d,
Preussische Heer, nu3i. 1869 r. crp. 241—242.

?) 9ro coodpaxeHie HAX01HTH HBROTOPOe 10ITBEPK1eHie Bb LIpABe-
AemnoMb Fleck nspievenin n3wp ,Verordnung iiber die Militairstrafen* 1808
rojia, rib 1paBo yuorpe0aeHis Opy:wkid Ipe10CTaBIA10CL TOJILKO OQHIEPAMb
n y2l;af'¥)h[Ba:10(‘b Ha HeoOX01AMOCTh OCTOPOKHOCTH 1 ¢ 1ep:kanHocTH (Kommentar,
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MBaeTh NpaBO NPHKA3HBATH JIAIL OfuUnepaMs U YHTEPH-
opuuepaM’b,—MO:KeTh BO3BUKHYTH BOUPOCH: YIOIHOMOUH-
Baers au § 124 M. St. pauaisHuka-edpeifiropa mam pago-
BOTO Bh PaBHOI €TEeNeHM ¢b HAUAILHAKAMHA BHCUIEX'H 3Ba-
Hiii? Solms xaers, X0TA KOCBEHHO, yTBEpPAATEIHHHIH OT-
Bb1B '), ¢b ubMb, KoHeuHo, cxbAyeTs COrJIAacCHTHCHA, TAKb
KaK'h CTelleHb 00A3aTeIbHOCTH IOBHHOBEHiA HEe MOXETH 3a-
BHChTh OTH 3BaHiA HAYATLHWKA M, ¢1bJI0BaTEIbHO, BCAKO-
MY HAUAJIhHUKY JOJKHO OHTH MpexoCTaBIEHO NPaBo 0Opsh-
OH CH HENOBUHOBEHIEMB. _

Bp mBefinapckunxs BOfiCKax’h JIMYHOCTH HAUAJHLHHKA,
YIOJIHOMOUYEHHATO YHOTPeOnMTH CUIY W opyskie, onpexbus-
Jach JXOCTATOYHO TOYHO A0 m3jania 30 xexadpa 1898 r.
Articles de droit pénal militaire pour le service de paix.
dru Articles, woxyuuBinie 3Hauemie ycrasa, JONKHbI IPO-
UNTHBaTHCA (IpU BebXDb nepiojnueckaxs cOOpax’hb BOMH-
¢kuxp yacreid m uMboTs nhIB0 03HAKOMIEHie BOGHHOCIY-
AAIMX'E ¢b INABABHMNIAMM [10CTAHOBIEHIAMU BOEHHO - YTO-
J10BHATO Kojgekca. DyXyum, oxHako, M3IAHH 3aKOHOAATENh-
HHM'B NOPAXKOMDB, OHH 1pioOpbium enry 3akoEa m craim,
TAKHMD NyTeMb, Bb HBKOTOpoe upormBopbuie ¢b n3jzaH-
HEHMA panbe 1OCTAHOBIEHIAMH 10 HHTEpecyoIIeMy Hach
BOIIPOCY.

Boenno-yroxoBuuii xoaekes 1851 r., ompexbiasa BB
art. 57 JMYHOCTH YUPABOMOUEHHATO YNOTPeGUTH CHIY HJIH
Opy:Kie, XOTd M NOIb3yeTcA TEPMUHOMB ,supérieur, Ho BO
BehX'B NPEeAHAYNMXD CTATHAXD> NPUCOEIUHAETH Kb HEMY
mberonmenie ,leurs“, uro xaers ocHoBanie pazymbrs 3abch
NPAMBIXD> HAYAIPHAKOBG. JTOTH BHBOLB HAXOXATH cedb
NOATBep:JeHie BB pejakmim art. 81, MPOTHBONOJATAIINATO
opunepy, kakp cydbekry mpaBoMmbpuaro Hacmiia BO Bpe-
MA cpaxkenis,—noxunHeHHaro (,ses subordonnés“). Be 3a-
KkoHb ke 30 - mexabpa 1898 r. ymorpeGieHo BHpakeHie -
»chaque supérieur* (art. 4). Ecam mexoauts M3b NpHHIM-
na, 4To 3aKOHB, I031Hbe u3xaHHHIl, oTMBHAETH: COGOH pa-
mbe cymecTBoBaBmiii, TO HOBOBBeJeHie 3akona 1898 .
MOKHO Teleph CUMTATh YTPATHBIIAMB CHIY, Bb BULY NOA-
BreHis 23 amBapsa 1900 roga Réglement de service pour
les troupes Suisses, Koropwii ¢b coBepmennoii oupexbies-

1)y Strafrecht u. Strafprozess, s. 89, p. 5 (m31. 1883 1)
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HOCTHI0 OTHOCHTDH YNOTpeOleHie CHIN HIN OPYkKid Kb 00d-
3aHAOCTAMb HaualbHAKOBS (des chefs, § 18). Ho, 3a or-
cyTcTBieMB npaMoii oTMbBHH 3akoHa 1898 r., Heob6xoaumo
HpU3BAThE. YTO YyHorpefieHie oOpy:kia mpeRrocTaBIeHO He
TOIBKO HAUAJHHAKAMB, HO H CTapIINMbB, XoTd OH Apyroit
yacTH Boiicks. Bo BpeMs cpaxkernia TOIBKO oduueps Mo-
&eTp yOuTh BIM upHKasaTe yOurh yO6braomaro tpyeca
(art. 81).

Be sakonoxarerbcTBax® GpaHIy3CcKOMB, OeabrifickoMs
H UTATIAHCKOM's> MH HAXOJMMB KpajiHe HeonpexbleHHHI
0 AAHHOMY Bompocy mocraHoBreHia. § 301 ¢pannysckaro
yeraBa o BHyTpeHHedl cxyxGb (Décret sur le serviee inté-
rieur) ® § 257 Gexsrifickaro Réglement BB camuxs 00-
MUXE BHPAKEHIAX's TOBOPATH 06 O00A3aHHOCTH CTAPIIATO
ymorpeGuTs cBOe BiifiHie M BIACTH JIA NpeKpaimleHia 0e3-
nopsakopb. Hbckoabko Bocmoim:#erTs 3Ty HENOIHOTY art.
229 Code de justice militaire, upexyemarpusalomiii mbko-
TOpHe cayuam npaBoMbpuaro Hacmaig. 3w 2Toii crarhm
MH MOKeMb, MeKIY NpOuUNMb, BAKIOUATH, YTO B3AKOHD
abieTyomiii oTKasazea oTb NPHHUANA, YCTAHOBICHHAI'O
sakoHoaaTeabeTBOMB KoHUA X VIII Bbra, mmenmo 12 wmasa
1793 r. n 21 Gpiomepa V roxa (11 noabpa 1796 r.), Ko-
TOpPOE 10 XAaHHOMY Boupocy mmbio Bb BUAY OTHOINEHid
He CTapWAX’h Kb MIAXMUMSB, A HAYAIGHAKOBS Kb HOJUM-
HeHHHMB (subordonné, a me inférieur) *).

Nranianckiii BoeHHO-YrOIOBHHI KOJIEKECH COBEpHIEHHO
ae ompexbigerb cry#eOHATO NOJOKEHIA IHIG, YIOIHOMO-
YeHHHX'h Kb NPHHATIIO HACHILCTBEHHHXH MBpH NpHHYEKAe-
Hifl BB OTHOIIeHIH BOGHHOCIY:RAINXDH, HAPYUIAIIIAXD BO-
nEcKili mopaxoks. M3® art. 168 MOKHO 3akIOUATH, YTO
3TO IPABO lpejOCTABIAETCH CTApIIeMy, HO ¢b APYToii ero-
poHH art. 117 Boszaraers O0ABAHHOCTH IO YCMHpEHiO
MATEKHMKOBS H BOSMYTHBIIMXCA HA KAMKAATO BOCHHOCHY-
JAMAro (ToxXeCTBEHHHA mocraHoBleHia Obm BB Capams-
ckoMb koxexch art. 154 m 108).

Takums oO6pasom, MH BHANMB, UTO BOEHHO-YI'0JOB-
HH# 3aKOHOJATEILCTBA HaIle H APYrUXB rOCYJAPCTBH OCTA -
BIAOTG 06e3b Touwaro pasphuleHis upelBHUARHO BaKHHI

1) Commentaire, V. Foucher, p. 722—723; Commentaire, Pradier-Fo-
dére, p. 533.



—122 —

110 cBOeMYy 3Hauemilo i Boficka Bonmpoch 0 cyOBeKTaxm
npaBa UpHAYKJIeRia, 4bMB €031AI0TH BO3MOKHOCTH IIPOM3-
BOJA, BPEJIHAT0 KAKD JJIA TOCYAApCTBA, TAKL M JId  OT-
XBIGHHIX'E IBNB, M, €5 XPYToil GTOPOHH, JAMMIAITbL BOEHHO-
caymxamaro ypbpesnoern BB upaBombproern u BeBMbBHR-
MOCTH eMY BB BUHY UPHHATHXB MEpb. MomkHo BHpasnTsh
~ mosernaHie, uTo0m npm nepecMorph BomMHCKAaro yerasa o
HAKA3aHiAX'h 9TOTH BONPOCH OCTAHOBHIBL OH Ha cedb BHEH-
MaHie KOMIIETEHTHHXb JIHIB ).

Onpenbrenie cy0bekTa npasa NpUAYHKAEHiA camo co-
6oit pbmaers, Bompoch 0 JIANAXB, MONIEKAMMXE HTOMY
NPUHYKAEHII0, T. €. 0 HOAYMHEHHHXB, Bb OTHOIIEHIH KO-
TOPHXD HAYaJIbHAKDL BB NpaBk ynorpebure cury u opy-
xie. llogumpeHHOCTH NPAHYAKAAEMArO0 COCTABIASTH Tep-
Boe 00bexTuBHOE Yyciopie HeBMbHeHis BB BMHY Hacmiis,
NPeNNPUHATATO BO WMA Jexameil Ha HaualpHUKD o00A3aH-
HoeTH 110 oxpanbh BoifickKoBOro upaBomopauka. YKasaHHHE
BHINE NPU3HAKM JUI'b, 00NEUEHBHX'® BIACTHIO IIPHNYKIEHid,
YCTpaHAKTH Heo0XoxuMocTh ocobaro onpexbrenia Jinmb
IIOXYMHEHHEX'h: BOEHHOCIY/KAaMlie, B> OTHONIEHIA KOTOPHXDb
ocoboil rpynmh JaMnb mperocTAaBIEeHH BIACTH W 3BaHie Ha-
YAIbHMKOBB, Bh TEXHAYECKOMB CMHCIE, — TOIKHH paseMa-
TPUBATECA KaKb NOJUMHEHHHIC.

BTopuMB 00beKTHBHHMB YCIOBieMb npaBoMbpHOCTH
Hacuilid HAvalbHUKA fBIfAeTCA CIENialbHAdA, N0 CBOEMY cO-
Jep#xanio, npecryusas XbATeILHOCTh NOAUMHEHHHXB. Kb
onpexbieHilo ATOro sTOPOTO YCIOBIA MH M IllepexoinMb
Tenepk.

Bonpoes 60ab1m0ro npakTHUecKaro 3HaueHia 0 Xapak-
Tepb Toif npecrynHoil xbATeIBHOCTN IOAYHBEHHHXDB, KO-
TOpasi Jgaers, no jpblcTBylmemy 3aK0HOAATEILCTBY, HA-
YAIbANKY UPaBO HAa ynorpeGienie cwiH M Opywkia, OHIB
IPEIMETOM's Cephe3HO HPOIYMaHHOH craThi BH «Bapiuas-
CKOMH BOGHHOMD KypHarb» 3a 1899 r. M 2 uoxs zaria-
BieMb «YmorpedieHie BOGHHHMT HAYAILHHKOMB OPY#&id Bb
CAYUaAX'h HAPYHIERid XOJra IOXYAHEHHOCTH», ABTOPA, CYIA
110 COXEPAKARII0 CTATHM—BOEHHAI'0 I0PACTA, CKPOMHO II0X-

') Komuccis upn l'a. Boen. Cy;m. Ynpas. 1890-—1891r. mno cocras-
JieHil NIDOPKTa BOMHCKAro yCTaBa O HaKas3aHifAXb He BXOJMIa BL 00CyK/1eHie
ATOro BOMpoca, cM. MoTmBbl Kb ocobenrofl wacrh, T. [l erp. 182—187 n
T. IV eTp. 176—184.
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ngeasmaroca uHnniazamm B. 1. Bs BmBozaxs r-sa B. W.
ecTh HbkoTOpHA HepbpHOCTM, O0BACHAIMIACA HEAOCTATOU-
HBLIMBb HCTOPMUECKUMB MaTepialoMb, OHBHINMEL Bb €ro pac-
nopaxeHin, Ho ofmce mnpuBHENiaibHOoe phmenie Bompoca
3aCIYKNBAETH BHAMaHiA.- Bb xanpHbiimems maroxeHin MH,
35 HBKOTOPHX'B CIyUasax’b, OyAeMb BHHYKACHH JHIIb HOBTO-
pUTE €ro cooOpamkeHis M JOKA3aTeILCTBA.

Orebrs Ha nocraBieHHHi BONPOCH, KAKD CIPABELIH-
BO TOBODHTH I-HBH B. l., HeoGxoauMo ueckaTh BB pelak-
Hin 5 6 er. yerasa gucuniamHapsaro m 4 u 5 m. 277 er.
BOMHCKAro yCTABa 0 HAKAa3aHIAXB. BB wepBoil m3b ATHXD
craTeil MH uMTaeMb. «Bb ciyuah Hapymenia obuecTBen-
AAr0 CIOKOMCTBIA MIM OTKPHTATO HeNOBMHOBeNig M BO3-
MVIIeHisl, HAYAIBHAKDL 0043aHD HEWCNOIHAIINXD  CBOH
J0II'b NPHHYIUTH Kb NMOBHHOBEHIK CHIOH mim opykieMs
M upnHATH Beh 3aBmeamia ore Hero MBpHm JaA  mpekpa-
menis GesnopaikoBb»>. Bb crareb xe 6 c¢kazaHo: «Ha-
YaIbHUKG HE MONIEKATH OTBBTCTBERHOCTH 3a nocrbjicrsis,
KOTJA OHB, M BO3CTAHOBJIEHIA MNOPANKA M JHOUMILIAHH
M A NPUHYKJIEHIA CONPOTHBIAIOIIATOCH €My Bh HCIOJHE-
HiA J0ira, OyXeTd BHHYKJEHD YNOTPeONTh CHIY WIA OpY-
mie>. Cogepmanmie 4 m 5 u. m 277 er. XXII kn. ab-
CKOXBKO moapbe: «cMeproyGiificTBO, a Takxke HaHecemie TB-
JeCHHXD TNoBpexJeHii He BMBHAercs Bb lpecTYILIeHie,
CBEPX'h CIYYaeBb, NPEIYCMOTPEHHHXD OOMNMH YTOJOBHREIMH
3aKOHAMHA eme M BL cIbAylomuxsb: ....4, KOria BO BpeMs
BO3MYIIEHI OTKPHTOI0 CHJIOK MIK BOOPY:KEHHOW PYKOIO
HAYAIBHUKG XJA BO3CTAHOBAEHiA nopajika OyAeTh BHHYK-
JeH'b....; H, KOI'Ja HAYAILHAKS BO BpeMd cpaxkeRid yObers
WIH PAHUTDH MOXUHHEHHAr0, CONPOTHBIAKNIIATOCA €MY WIH
obpaTuBmarocd M3 TPycoCTH BB Obrerso, WM modyxnB-
maro kb nM040Bry Apyrunxs, WINM pACHpOCTPAHHBIIATO MEHKAY
BOGHHHMA UYNMBAMH CTPaxb M 0e3NOpAXOKD....» ).

Cratea 263 BomHckaro ycrasa o Hakasamiax®s (m 304—
BOEH. MOPCK. YCT. 0 Hakas.) He BUOJIHE cOBHAAAETD BB pe-
JAKNiOHHOMD> OTHOmEHIn ¢b 5 m. 277 ¢T., TaKh KaKD TO-
BOpHTH O HeupumATin MBpbp Kb yiaepxanilo Obrymmxs
WA Kb MOOY:KJEHil0 HEeNOBUHYIOMAXCA MATH NPOTHRD He-
upiarers...“

!) ToxjecTBeHAbIA lIOCTAHOBJeHIA colepxarcsd Bb 5 u 6 cr. kA XVII
C. M. TI. (us1. 1895 r.) m B, 5 u 6 1. 321 cr. kH. XV TOoro-ke csoaa.
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Takumps oOpasoMb, ynorpebienie opy:kia mim cin
npeAlncHBAeTCA HAYAIRHAKY, & HPHUMHEHHHE UMD Bpexs
He BMBHsAeTcs BB BHEHY, Bb CIYUadxb: 1) ,HapymeHis
00LIeCTBEHHATO CLOKOHCTBIfA“, 2) ,OTKPHTArO HENOBMHO-
Benia“, 3) ,BosMymenin*, 4) ,compormBIeHia“, 5) ,B03-
MYHIeHif OTKPHTOI0 CHIOI0 HIM BOOPYKEHHOI0 PYKOWX,
6) .0breTBa TpycAMBHXB BO BpeMa cpameHia“, 7) mofy:xk-
XeHig Kb Mo6bry JXpyrmx®s HIM PACHPOCTPAHEHiA cTpaxa
n Oesmopaaka, u 8) ,HENOBHHOBEHifA“ IPUKA3AHII MATH
nporuss Henpigrera. CrbaoBaTelhHO 3ajaua HaIIAa CBO-
AuTCA TeNneph Kb onpexbienilo copepmamia Kamxofi yka-
3anHOi opmyrn. «Hapymenie o6iecTBenHaro cnokoficTsiss ,
He COeJMHEHHOE Ch HAapyLIeHieM's IPABHIB NOIUNHEHHOCTH,
MECINMO JAIIb CO CTOPOHH TPAKJAHCKAXD JNUB, T. €. IPH
HAPOJAHHXD 0e3n0pAAKaXb, TAKH KAKD YYACTBYWOIUie BL
HOXD JMIA BOEHHAHA OyIyTs BHHOBHH HemsObxHO, 1O
kpaiirefi Mbpb, BB oxHOMB M3T npecrymreniii, mpexycmo-
TpbEEEXD 105 m nocrbayommmu cratbamm XXII kx. ).
3akors (5 er. XXII kn.) moxkers pasymbrs sxbesr amms
cayyam ynorpebieHia eodckamu OPY:KiA IO UPHEA3y HXb
HAYANBHUKOBB, O ueMb OyAeMB TOBODHTH BUOCIBACTBIM.
Ocraxpusie cemb IYHETOBL uMBoTH Bb Buxy npumbHenie
HAUAIBHNKOMT CIJIH BH OTHONIEHIN NoAYMBeHHHXB. IIyHETH
2 u 3 (—5 er. V. JI.) npexycMaTPHBAIOTE <OTKPHTOE He-
IOBHHOBEHie» M «BO3MYIleHie». 3aKOHD HAID He 3HAETH
nepBaro m3b 3TUXD MOHATIH, BTOpoe ke MH HAXOINMB BB
4 n. 277 er. XXII kH., rxb lopugnueckoe 3Hauenie ero
ouperbireso ¢b GOIBIMON TOYHOCTHIO: ,BO3MYIIEHIE OMKPBL-
MOU  CuN0I0 UAU 800pYdHCEHHO pykrorw“. Bp paxy crarei,
KapaolMXb HAPYIIeRid NOAYMHEHHOCTH, 3aKOHB YNOTpe-
6ifeTh BHpakeHia: ,HeNOBRHOBeHie“, ,conpoTHBIeHie“,
»fABHOe Boscramie“ (cr. 105, 106 m 110); erarea 107
npexrycMarpuBaersh ocoOHil BAB conporHBienia. Meroxko-
BaHie YTHXB IOHATIl JAeTh HAM'P COCTABHTENb BOMHCKATO
ycraBa 0 BakasaHigxb, ceHatops Hamreps. Bb o6bache-
HIAXB Kb ¢T. 242 nepBaro mpoeKkTa MH uHTaeMb crbayio-
mee (cTp. 23): ,ocaymaHie NPOTHRH HAYAABCTBA CYTh

1) ,Hapyuienie oOuiecTBenHaro ClIOKONCTBiA“ HH BL KakoMb ciaydab
HeJb3si CMBIUHBATL C'b nHApYlIeHieMD IPaBHIDL 0.J1aroYmpis, OyMCTBOMD WM
GesuymnieMn“. ,ByfictBo“ H ,0YHTH, BO3CTaHie“—BDb IOPHANIECKOMD CMBICAD
He MMBITL HIYero oomaro.
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pasinubble BHAH OJHOLO M TOTO K€ lIpecTYyILIeHid, a MMeH-
HO HapyMieHid BomMHCKaro nosmuoBeHid. Ocaymanie ecrts
HA3MAas CTelleHb HENOBHHOBEHIA M OGHADV:KHBaeTcsa Npers
HAYaIbCTBOM'P HA cI0Baxb nmim Ha Abab mabaABIeHieMs Ha-
mbpenia He MCMOTHNTH UPHKA3AHIA, pacmOpAKeHid uIn Tpe-
6oBania omaro... Qcrymanie, coeInHEHHOe b YIOPCTBOMB,
yBeinuuBaeTh CTeNeHb BHUHH, a BB CIyUasxb 0co0eHHOf
Ba/KHOCTM IIPH3HAGTCA B3R CONPOMUGAEHIE WU OMEPHINOE
nenosunosente. ConpoTnBienie MomkeTb OHTH WIM Cb HACH-
zieMbs ninm Ge3b HACHIiA M NPUTOMD NPOM3BEJEHO HIN CB
opyxiems uan Oesb opymxia. CompoTmsienie Boopy#eHHOIR
HIN HeBOOPYREHHOMl PYKOR NPUBHAETCA 603MyweHieMs usw
AGHBIMG 603CMANIEMs, KOTJA OHO cOBepmeHo nbion KoMaH-
X010, TMOJKOMB, GAaTAaTiOHOM®> HIM POTOI, UIM MHOTHMH, CB
ramMbpenieMb OKasaTh COEINHEHHOW CHIOK NpPOTHBOXAbBIi-
cTBie HAUATLCTBY WJIM NpPUHYJINTH OHOE KB UeMy IuGo He-
corracHoMy c¢b ero jpoaroMmn“. Cratea me 247 Toro xe
npoexTa onpexbiana, uTo ,conpomuenenie WIM OMKEPLIMOE
Henoeunoeente, OKABAHHOE HAYAILCTBY BB umerb Ooxbe
TpeXs BOOPYKEHHHXb HIN JNeBATH HEBOOPYKEHHHX'H II0-
Xeil, ¢b ynoTpeGieHieM OAHAKOKD HACHIiA, IpU3HAETCH
3a 6n3Myulenie uau AGHOE 603CManie NPOTHBL HAUAILCTBAY.
Bupaxenie ,conpormBienie“ ymoTpeGieHo Talke BB CT.
245 n 246 3TOrO mpoekrTa m BL ¢T. 242 — 244 mpoekta
T'enepars-Ayauropiara. TakuM® o6pasomb, MO TOJIKOBAHIIO
ceraropa Kanrepa Me:xay BHpaKeHiAMH ,OTKPHTOE Hemo-
BHHOBeHie® W ,coupOTHBIeHie“, BO-NEePBHXB, M ,BO3MY-
meHie” M ,fABHOE BO3CTaHie“, BO-BTOPHXB, MOKHO IOCTa-
BUTH 3HAKH PABEHCTBA. JHAUEHie 9THX> TEPMMHOBH OHIO
COXpaHeHo M BO BTOpoMb Inpoekrh, rab cr. 180 mpexy-
CMaTpUBAJa «YMHILUIEHHOE HeHCIOXHeHie npHkasaniii Ha-
9aJIBCTBA..., KOIJAa TAKOBOE IIpeCTYMIeHie He COIpPOBOAIA-
I0CH OMEPBUMGIMG HENOBUHOBEHIEMS...», A CT. 186 m. 2 ompe-
Ibasaa Hakazamie 3a compomusaente. IlonaTia xe «Bo3MY-
IleHid» M <«ABHATO BO3CTAHIA» PpAa3bACHAITCA CTATHAMU
192, 193 m 194 »aroro. xe mpoeKTa: nepsBas M3b HAXD
MpeiyCMATPUBAETh «B3aWMHOE COTIANIeHie MHOTAXD OKa-
3aTh CONPOTHBIEHie HAYAIBCTBY>» M IPH3HAETH TaKoe CO-
riamenie ,3aroBOpOMs Kb Bo3MymieHio“ (crbroBaTeisno
Bo3Mymenie ecTh XbiicTBMTeIbHOE CONpPOTHBIEHIe MHOIHX'D);
cratha 193 rosopnts ,0 BosMymeHim wbioff koMaHAH mIU
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YaCTA OHOH, MJM SBHOMb BO3CTAHIM, YUMHEHHOM'> MHOTHMH,
cb HamMBpenieMb BOCHPOTHBATHCA HAYAIBCTBY COEAUHEHHOK
CHIOK“, T. €. HE NPOBOANTDL PABNNUiA MEKAY ,BO3CTAHIEMS "
u ,BosmMymeniems*. Kb »TOMYy mnocrbiueMmy BuRy Hapy-
meniii mogamnenHocTH 194 CTATHA OTHOCUT'B CONPOMUBIEHIE
¢hb opyxiemb BB umerb Ooxbe Tpexs, m Gesb opyxia Bb
yncab Ooxbe gesaTm amun '),

ToxAecTBCHREA BHpPaKeHiA OHJIHM BHEEEHH CEHATO-
poms Hanrepoms BB nmpoekrs ,lloroxenia o0p oxpanemiu
BOMHCKOH AMCUMILIMHH ¥ B3HCKAHIAXE JNCHUIIMHAPHHAB"
n Bb ,lloroxkenie o B3HCKAHIAXD AHCUAMIMHAPHHXB® 6-10
[oua 1863 roaa (Bb 000MXB cIydasaxsb CTAThad 3-A).

Bucousiime yupemaennas Homnmecis (1867 roxa) na-
pymuia BpeMeHHO cucreMy ceHatopa Hamrepa Bb BUAY
cBoeoOpa3Haro MHBHIA o «¢cOUpOTHBIEHIM*» KAKB O «HEUO-
BHHOBEHIM OpranaM’p BIACTH HAUYAJIHHUKA, 4 He eMy JIMuHO“ °),
BexbacTBie uero ompexbimia 3a compoTmBIeHie MEHbLUIYIO
HAKa3yeMOCTh 110 CPABHEHIl0 ¢b HA3HAYEHHOI 3a HEIOBU-
RoBenie (Torga kakb BB npoekTh ceHaropa Kanrepa, orno-
menie RakasyeMoctH OHu0 ob6parnoe). Ho npu mepecmorph
BOMHCKaro yerasa Bb 1874 roxy sakoHojaTerh BO3Bpa-
THICA KB cucTeMb cocTaBUTENA NPOEKTa YCTaBa M BO3cTa-
HOBHIB COOTBBTCTBYIOI[YI0 NOCTENEHROCTh HAKasaHif °).

ComnocraBisisi Bce TOIBKO UTO M3I0KEHHOE ¢b 5 H 6
er. XXIII kr. u 4 m 5 m. 277 er. XXII ku. C. B. IL
crbayeTs npmATH KB 3aKIOUYEHIK, YTO BHPAKEHid ,OTKpHI-
TOE HEIIOBMHOBEHie", ,BO3MYILeHie“, ,BO3MYIleHie OTKpH-
TOK CHJIOK M BOOPY#EHHOil pykoii* uMbioTs BB BuAy: nep-
Boe— 1bania nogunnennaro, upexycemorpbuuss 106 m 107
cr. XXII kH.,, a BTOpOE M TpeThe-—upecTYILIeHid, Hpexy-
cMorpbaana 107 m 110 eT., Bb 3aBHCHMOCTH OTb UYHCJIR
YYACTHHKOB®.

Ilo Bompocy o umerhs compoTHBIAWMAXCH, KAK'D YCIO-
Bin ynorpebiaenia opy:kisf, Heapssd, Bh BMIY H3I0KEHHATO,
COrJIACHTHCA C'h ABTOPOMD YKA3AHHOH BHIIE¢ CTATHHM, KOTO-
pHil cuuTaeTh HEOOXOAMMEIMD CONPOTHBICHie MO KpaiiHei
mbpb aByxs auns (em. crp. 120 B. B. iK.).

1y Coopr. 3akoHO1. pad. crp. 300 1 304—305.

?) Tamb-xe cTp. 315.

%) Cv. 3akawuenie Iiasd. Boen. Ilpokyp. 110 nepecMoTpy BOHMH. YCT. 0
Hakas. (1874 r.) ¢rp. 51 n cratbu 105—106 Bouu. yer. o marxas. msi1. 1875 r.
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CupaBelinBOCTH 1IPeNIAraeMaro MCTONKOBAHIA TepMu-
HOBL Yer. Jume. pokasmiBaercs takxe TEMbB, uTO BB APY-
THX'b CTAThAXB 3aKOHB TOBOPUTH: ,CONPOTHBIAIOMICH
(er. 277 n. 6 u 5). EjpmscrBeHHoe MCKIOUeHie MB HAXO-
aaMp Bb 263 er XXII k., rib ynorpebieno BHpaxkeHie
«HelloBUHYOMifica». |lpunnMas Bo BHMMaHie HEOOXOAUMOCTH
0co6uxs MBpB Hpnrysienia npm abilcTBiAXs Boficka «Bb
BUAY wiu npu Berpbub ¢b HempiaTeiemb» M ynorpedienis
3aKOHOJATeleMb TepMHHA ,HENOBUHOBEeHie*, MOkeMDb 0esb
BeAKaro nporTuBopbuia npmssath, npu GoeBoil o6cTaHOBKE,
IPABO HAYAIBHHKA YIOTPEOMTH OpY:Kie Kb CIYyuasxdb Co-
BepUICHHO IIACCHBHATO HeNOBMHOBERif, ecIM OHO BHpa-
AaeTed BB OTKash .MITH NPOTHBH HempiarTens‘.

Bbs wMumpHoe ke Bpema. yuorpe0ienie HAUAILHMKOMD
CIIE W OPY:KiA €3 mpuuumeniems mmarecHaro 6peda IOJIYH-
HCHHOMY He NOMIeKWTH BMbBHeRil0 BH BHHY TOIBKO NpHU
conpomueaenty ITOTO TOCABARATO.

Kaccaionnas npakTnka He jgaeTsh upamoro orshra 1o
9TOMY BONPOCY, XOTA U3H obmaro cuucaa pbmenii Iias-
Haro Boennaro Cyaxa MOKHO 3aKIOYHTH, UTO -JAHHOE HAMH
ACTOJKOBaHie 3aKOHA OTBBUAETDH B3TAALAMD BHCIIATO Kacea-
niosnaro yupexaenia. Taks, Bb pbmenin 1387 roga Xe 4
I'naBumii Boenmnmii Cyxsr npmssHars NOpaBUIbHEMB npumb-
HeHie 3akoHa o GesxbiicTBim BIacTM B'P BMHOBHOCTA OQH-
nepa, KOTopuil, OyAyuu AeKYPHHMD [0 KapaylaMb, lpH-
Kasalbh cojep:ameMycs Moxp apectoMb MaTpocy M. me-
peiitn u3p odmell KamepH BB OTABIABHHH Kapueps, a 3a-
TEMBb, korza M. He MCNOIBMIB mNpUKA3aHiA, O0OBHHAEMHI,
BBeJAd KOHBOHHHXH W HMb# BO3MOKHOCTH Cu.20%0 IPUHY-
auth M., He UPMHANH HAMIEKAMUXD MBPD Kb yeMupeHio
M., conpomueanswnioca OTBOLY ero BB Kapuepb, a PABHO
He NIpHHAXS MBPH Kb yemMupeHilo TBXb AapecTOBAHHHXD,
HAXOJUBIINXCA BB TOH ke Kameph, KoTOpHe X03BOJUIN
ce0b wmbmare apecrosasio M., kakp 3aaBieniaMu ,0epn
BebX'b, & €ro He A UMbB*, TAKD H axmuswvimu IbiicTBiAMH,
6LIPABUSUUMUCA 65 HACMYNAEHIY N KONGOUN®ZS, ¢B NBIBIO
HeJOUYCTHTh HXTD apectoBarh M., Berbxcrmie uero orzan-
HOe ITpHKa3aHie 0CTAI0CH He lpUBEJeHHHMD BT MCIOIHEHie.
Apyroe pbmenie 1899 roxa Ne 67 cocrosnocs Mo NoBOXY
ynorpeGienis opyxkia o¢unepoMs, NOIYYHBIIUME OCKOP-
Gienie pbiicrBieMb OTH HMKHAIO UMHA, CXBATHBINATO €ro



— 128 —

3a rpyAp M yAapmBwiaro no amny. Cyas, pascMaTpuBas-
mid xbio mo cymeerBy, He BMBEAMIDL ouLepy lpUUMHEH-
HHXB AMB TBICCHHXD® WOBpeXIeHIi HUKHEMY UYWAY, OCHO-
puBasgch Ha c¢r. 6 XXIIl ku. C. B. II. Ho Tuasemii Bo-
enHii Cyar Hamelrs Takoe MCTOJIKOBAHie 3aKkOHAa Hempa-
BHIBHEMB, ,TaKbh KaKb, XOTA HaualbHUKH WMbers mpaso
YHoTpe6uTs cmay WIM Opykie IPOTHBD NOAYMHEHHAro, HO
me BH cayuah HEoGXOAMMOCTH BO3CTAHOBATH HAPYIIEH-
HBIfl MOXUNHEHHHIMD NOPAZOKD HIM NPUHYIATH HENOBUHYIO-
marocd Kb MCHOIHEHII0 NMpPUKAa3aHiA, T. €. fPH YCIOBIAXH
ykasasEHXDL BB NYERTE 4 cr. 277 XXII ku.; mpm oreyr-
cTBim ke ITHXD ycuoBiii, cama no ce6b cr. 6 Jume. Yer.
...HE JaeTh HAYAIBHMKY IIpaBAa HE TOIHKO HA COBepIIeHie
NOCATaTe1hCTBA HA THEIECHYI0 HENPHMKOCHOBEHHOCTH ITOAYM-
HEHHATO, Hapywawual0 Bb OTHOMEHRIN Kb HeMY UMHOIO-
uATaHie W noduumenwocms, HO M HA YHH3ATEIHHOE C'b HAMB
obpamenie“. KoeBemHoe oTHONIEHie Kb JAHHOMY BONPOCY
moxeT> umbrr eme pbmenie 1884 rogza Ne 56, xoropoe,
Gyayum COHNOCTABIEHO €b TOJAHKO UTO NpPHBeJEHHHMb, YKa-
3HBAETH HA HEOOXOAMMOCTH TOUHATO Pa3TPAHAUEHIA MOCTA-
HoBIeniit 3 u 7 m 144 er. XXII kn.

Uro e KacaeTc: BOCHHO-OKPY/KHHXB CYAOBB, TO, KAKD
MOXKHO BMABTH U3s ABYXH NpuMbpoBH, NpPHBEJICHHHXH BB
Toii mxe craresb r. B. 1., oan xare 5 m 6 cr. XXIII k=.
MCTOJKOBAHIE, COBNAJAKIEE CH N3TVKEHHHMb BHIIE, ITO
TOXKOBaHie O0TBbuUAEGTH TAKXKe TEOpeTHUECKHMB cooOpaxke-
HiAMDB, COCTABIANIAMD COJEpAKAHIe Npexmpymefi riasH,
B HaxoguTh ce0b onopy BB IOCTAHOBIEHIAX> HHOCTPAH-
HHXD 33KOHOJATEIhCTBbD.

Ppaunysckii m Gexprifickiit yeraBn o BEyTpeHHei
cryx6b He ompexbialoTer TOUHO, Kakes MH Yyake Buxbim,
npaBa ynorpeOleHia opyowia Jame M JIA BOEHBAro Bpe-
MeHN,; OCTaBIAA, TaKAMB o006pasomb, Ha ycMmorphbHie Ha-
YaIbHUKOBD BHOOPH HeoOxoxmMuxs MBps. Ho npm sromb
OHN CTABATH OTPAHMYEHiA 3TOMY mpaBy, ompexbiass xapak-
Tepd AbaTeabHOCTH MojxuMHeAHaro. Taksb, mepBHi H3Db yka-
3aHHHXB ycTaBoBb (§ 301) roBopurs 0 HapymieHim oGme-
CTBEHHAro cHookoiicTeia, a Oeaprifickif 00> m3immecTBaxs®
(excés) m Gesmopaxkaxb (§ 257). Takumb 06pasoms, 3TH
YCTaBH, XOTA M He NpPelyCMaTpUBATH CIyYaeBh YyIOTpe-
Gienig cWIH M OpYXKid IpM HAapymeHiAXb NOAYNHEHHOCTH,
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HO TPeGYIOTh AKTHMBHATO NPOABIEHIA BOAN JIALA NPHHYAIA-
emaro '). Bb orTHomenim ¢pannysckoil apMinm moxIexHTD,
MEeRIY NpounMb, OoipmioMy coMHTBHIIO UpaBo HauaihbHUKA
JUIIATE JIOAYAHEHHATO MAKHM3HH Jaxe NpH KpadHuXD ¢op-
MaX’s CONpoTHBIeHiA. IJTO coofpaxeHie BHTEKaeTh U3D
TOr0 00CTOATEIHCTBA, MTO BOEHHO-MOPCKOH KOJEKCh cojxep-
AUTH 0coOHI § 365, npexocraBigoilifi 3TO MpaBo Hauaib-
HOKY CYJXHA 60 6pema naasawia W, no MEbHi0 A. Wilchelm,
KaK'h 3AKOHD CHelialbHHI He J0MyCKAeTh PAacHpOCTPaHH-
TEIBHATO TOIKOBAaHIA *) M He Moxerh Haiitm npumbeenia
Ha cymb.
~ llIBefinapckift BoeHHO-yI'010BHHi KOJEKCH YHOMHHAETD
o nmpasb Hacuiia €0 CTOPOHH HaualbHHKa BB art. 57, BB
pasxbab, npexycmarpuBaioumeMb BO3MYNIEHIe M MATEKD,
a art. 4 Articles 1898 r. ynorpe6isers BHpaxeHie ,B03-
cragie“ (révolte). ToxzecTBennoe nocraHoBleHie coxep-
AKATCH BD WTANAHCKOMB BOEHHO-YTOIOBHOMB Kojekch
Bb art. 168.

I'epmanckiii Milit. Strafges. § 124, ne xbiaa pasiunuis
A1 MAPHAr0O W BOEHHATO BpEMEHH, TOBODHTH O IPUHYKIE-
HiA Kb IOBMHOBEHII0 BB CIYUAfAXD ,Kpafineil HyxiH m He-
orBpatuMoii omacmoctu“ (,im Fall der d&ussersten Noth
und dringendsten Gefahr*) wam; (Bropas uyacTh) KOrja Imo-
BAHOBCHie ,coBepmenHo HeoOxoxmMo“ (,durehaus nothwen-
dig“). Ilocatquee, Hbekoarpko cMAruenHoe NC CPaBHEHID Cb
NepBHMB, BHpaKeHie OTHOCHTCA JIHIDb Kb O(uuEpaMBb, KAKD
cy0beKTaMDb mpaBa NpUHY:KAeHiA. YcioBig, onpexbigeMus
nepBoil YaETHI0, YKA3HBAOTCA 3aKOHOAATeXeMb, N0 MHbBHil
Solms, axpTepHATHBHO, XOTA HA3BAHHHI KOMMEHTATODD He
OTPMIIAET> BO3MOKHOCTH WHOTO TONKOBaHid °).

OueBmyHo oxaHaKo, uT0 3aKkoHb nMbers 31bes BB BHIY
KBAIX(QUIUPOBAHHOE HEIOBUHOBEHie, HE NOJXoAAmee BlOARS
HA NOXB OXHY n3b ¢opMyrs §§ 92—94 xoaekca, Takb

1) dpanuysckoe sakonogareaberso XVII B. cojepxaldo 1o 3ToMy Bo-
npocy Goabe onpexbaeHEns nocraHosIedis. Taknh Jexperd 28 apr. 1791 r.
0093biBaI’b HAYaJIbHAKA Kb TPOEKPATHOMY IIpOuTeHIl 0co0OA mpokjiaMauin,
NpE3bLIBAILEN KB NOPSIKYy (M. 5 M 6), TpedoBadDh cocTaBJjesie 0codaro 1po-
TOKOJA& Cb H3Jd0KeHieMb IocabioBaTeJbHO Bcero nmpomexoamswaro (m. 11.);
Code des délit et de peines 21 Gpomepa V' roia Takike kacaics Goabe mo-
ApoGHO 3TOrO Bompoca—r.a. VI, art. 5 1 16 (cM. Guide des juges militaires,
Perrier, 1831 r.)

2) Commentaire, p, 81, § 1212 -1213.

3) Teancs 5-i1 noan § 124, erp. 121 KOMMEHTHPOBAHHATO KOJICK .

9
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xaks § 124 onpexbigers JIMUHOCTH HEUOKOPHATO MOAYHHEH-
HATO CHOBAMH , HACHIBCTBEHHO (YIIOPHO) COUPOTHBIANIIIHCA Y,
(,tdtlich widersetzende“) '). Bb aToMb cMHCIB MCTOIKOBH-
BaeTh JAHHYIL cTarthl0 Brauer ?) u Solms *), koropsii
HOACHAETDH, YTO Bb JNaHHOMB cayuab cibayers pasymbrs
He Hanajesie Ha HavaipEMka (§ 97), a takoil BEIB Helo-
KOPHOCTH, KOTOPHIi c031aeTs BOBMOKHOCTh HanafeHid. Biuxe
Bcero uoxs 3T0 oupeybienie moxoiizers coxepxanie § 96.
Bo Beakomnb exyuak, 10 eMHCIY 3aKOHA, NACCABHOE HeIoO-
BAHOBeHi¢ He JaeT’s NpaBa HA YynorpedieHie oOpy:kid npu
oTcyTeTBin KpadiHeil omacHOCTN. ‘

3daciayKuBaeTs BHHMAHiA, YTO 3AKOHOJATEIb CTABHTH
OTpaHMYATEIBHH YCIOoBiA BH 3aBHCHMOCTH OTDH 3BaHiA Npu-
nyxjxaonaro. Ilo roakoBamiio Brauer ‘) oguueps moxern
ynorpednrs opy:kie, xora On xbiicTBia noxumHeHHaro He
YrpoKain ,HeOTBPATHMOH ONACHOCTHIO“: AOCTATOUHO «CO-
BepmenHoii HeoGxogumocT»; MexAy ThMB 3Ta nocrbaaas
He JaeTh emle IpaBa HACHIiA HAYaIbHAKY, YHTepb-0pu-
uepy, koTopuii Moxkern NpuGBrAyTH Kb OPYKiIO TOIBKO HPH
ykpaiineil myxxh n BeorBparumofi omacmoctu“. Bonpocn o
CYIIECTBOBAHIM HTHX'HP VCIOBil BB KAKIOMD OTABIHHOM'SL
cryual phbmaercs cyaoms.

Asgerpifickiii BOeHHO-YroaoBHHII Kojgekcs BB oTxbrb
0 HAPYNIeHIAXD umMHOUOUMTAHiA W noXuMHenHoetn (§ 145—
171) He npexyeMaTpuBaeTh ciydyaenb YHoTpeOaenis opymxis
aame upn Marexh u Boscramim. Corizacwo Tekcery sakona
3Ta Mbpa JomyckaercA TOIbKO NPH YCIOBIAX's BOEHHATrO
Bpemenn (§ 252, 254—255, 260, 264, 277, 282 n 499;
nocrbuuiii §, BB BEHAY pexgakuinm § 492, kaxp OW JaerTs
BO3MOAHOCTH PACHPOCTPAHATH NPABO YNOTpelieHia opywkis
# Ha MupHoe Bpema). Damainitsch °), BHckaswBas TO®1e-
cTBeHHOe MHbBRie, nojiaraersb, OJHAKO, UYTO H3B obmaro
CMHCJA 3aKOHA M, Bbh YACTHOCTH, M35H cojepxkania § 165
MOKHO BHIBECTH 3aKII0UEHie 0 AOIYCTHMOCTH YHOTpebiaeHis
opy#&ia mpum MaAre:xs n BoscTamim. BB nmoar3y sToro Tox-

1) B, us;anin Tomcena (1872 r.) sra crarbs, TakKe Kaw'hb H WBHBKROTO-
pbist pyTist, IHepeBe;leHbl HETOUHO HA pycckilt a3blkh (cpaBH. § 61, 87, 33,
98, 114).

3) Haudbuch s. 151152,

3) Tesuen 8-it vbp § 124

4) Handbuch, s. 152,

%) Studien, s. 109—110, npnvhuanie.
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KOBaHif CIYAKHTH Takxke, No HameMy mabuio, § 167, Tavs
Kakb 3xbch BB uMerb UPH3HAKOBD BO3CTaHisA YKasHBaeTCH
HA 6b136ANNYI0 UMG HEOOXOJIUMOCTH G00OPYIHCEHHALO MPOMUEO-
onicmein. Ho cosepmenno Gescnopro phmaerca 3ToTh BO-
upoeh, Kakbk YykaswsBaers Kleemann '), mocranoBieniemsn
§ 659 Dienst-Reglement, rab mpexyemorpbusl Tpu cayuas
npaBombpHaro ynorpeGieHis HAYAILHHKOMB OPY:Kif: lpu
HENOBUHOBEHIN BO Bpema TpeBorn, upm xbficTBiAxb Boficksb
II0 BO3CTAHOBIEHiI0 OONIECTBEHHATO CMOKOHCTBIA M IOpPAIKA,
M HAKOHEI'b, MPU HACUALCIMEEHHOMS CONPOMUBAEHIU NOOUU-~
HeNHa:0, €CIM HAUATHLHOKG He OyJXeTh pacnoraraTb HHHEMH
cpeacrBamu BosxbiicTBis.

KRaxp Omuo ykaszaso BHIe, aserpiiickiii BoenHo-yro-
JOBHHIA KOJEKCHh NpHAAETH, BH HBKOTOPHXB CIyUasAXb,
npuMbHEHI0 HAYAaJBPHUKOMB CHIH U OPY:Kisf 3HaueHie Ha-
Ka3aHifg HelNOKOPHAro NojunEeHHaro (eM. § 255, 259, 264,
282).

Takums o0pasoMp MH BHIHMB, YTO BCh 3aKoHoxA-
TeIhCTBA IIPH3HATDL HenpeMbBuHHMSE yciaoBieMb npaBombp-
HOCTH W HeBMBHHMOCTM BB BHHY HAUAJIbHHKY €ro HACUIb-
€TBeHHHIX's AbficTBili BB OTHONIEHIM NMOAUMHEHHATO —AaKTHUB-
HYI0 ¢opMy HeNOBWHOBeHid, no kpaiineid mbpb aaa mup-
HAr'0 BDEMEHH M CBePX'b TOr0—OTCYTCTBie IPYIUXb CPeiCTBD
Kb TOjJepKAaHil0 NpaBOmoOpAiKa M NoBUHOBeHia (1 m. 144
cr. XXII &n.) ?).

3arbmb, Bo Bebx® apmiaMb, Bb TOMB unmcxrb # BB
Hauieif, aomyckaerca ymorpeOrenie opy:xkia npm Gbrersb
BOEHHOCIYXKAaUMX'b BO BpPEMs CpasKeHis.

Rakb paswacamro I'izaBioe Boemno-Cyxauoe Yupasie-
Hie, BB 32K0HD He ykasaHo, Kakia uMenHo MBpn crbryers
NOHAMATH NOXDb HnMeHeMb MEBDPP upesBHuafiHRXb BB €T. D
n 6 XXIII ks. m3p uero cabayvers, uro BHGOPSH. Bb
3TOMB Ccayuad CHIN WIM OPY:KiA HPEJOCTABIEH> BOMHCKAM'B
HAYATBHHKOMb...., KOTOpPHE 00:13aHH JXOKa3arh mocak mnpm-

1) System, t. 97.

?) C'b YJAHBHTeJbLHOIl TOYHOCTBI H Bb YRa3aHHOMb CMBICIDL pasphb-
WATICH ITOTH BONPOCH BaBapckHMD BOEHHO-YrOJOBHBIMB KOJ1eKcoMb 1869 r.,
rab art. 68 nepedncasan, Beb ciydan ynorpeddemis opyxia ¢n onpeabien-
HOCTbIO, He BO30y:kilawlleli HHKakuXxDb coMHbHIA (Milit. Strafges. von C.
Koppmann, 1870). KovmMeuraropt odpaiiaers MexI1y HPOUMMD BHHMaHie Ha
Heo0X0IEMOCTh pasrpaHmuenis .UbiicTBill HAYAJBBIIKA LPA YCMIPeHin Heilo-
BHHYIOUHXCA I 1IpE odopout (1peycMOTpbHHON art. 66)—cTp. 77.

e
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HATiA 1M0100HHXD MBpH, uTo ONb OHINM NpPaBAJIGHH W He-
o6xoauMH ).

Hame BoenHOEe 3aKOHOJATEIHCTBO XVIII Bbka Takxe
IpU3HABAX0 NMpHUNHOi HeBwbHeHia BB BHHY HACHIiA co
CTOPOHH HAYAJHHAKA---BHIOJIHEeHie 3THMB NocrbiHaMb 001-
3aHHOCTH N0 OXPAHEHI0 BOWHCKATO NOPAAKA U INOBHHOBe-
Hifl, TpUUYeMs 3aKOHOJAATeIh T'OBOPMIH 00T AKTHBHOMT He-
nosuHoBeHin. Taxp BB Yiomxenin IllepemereBa cr. 36 He
BMBHAIA HAUATBHMKY Kb BHHY YOiificTBa mOxUMHEHHATrO,
KOTOpPHil OyXers ,OpOTHRATHEA PYKOI WIH OpY:kiemb*. Bb
Aprakyars Bomnckoms Ilerpa 1 mHemocpexcrBennoe oTHO-
IeHie Kb AAHHOMY Bompocy mMbiab apTukyrs 79: ,ecan
COJIJATH KOTJA OTH CBOero odmuepa BH CTPOil LOCIAHD
0yaeTs H OHOMY IONPOTHBHTCA, U OPuIepd NPUHYKIEAD
OyXerTd ero yA3BHTBH: TOTJA BMHA Ta OQHMUEpy OTHycTATCA.
I1. O. BoGpoBekiit BnauTs BH ABiCTBIAXS NOAUMHEHHATO BG
aToMb cayuab ,.ABHOe HemoBuHORenie* ?). Bripakenie ,1po-
THBUTCA“ BeTphuaerca imme Bb apr. 27, upexycMaTpuBa-
0IEeMTD BHCIY0 GopMy HEMOBHHOBEHifA, cooTsbreTByOmMYIO
10 kpaiineil Mbpb ,compornBienio“ abiierBylomaro yecrasa.

Oco6uMB BuzoMb HeBMBHAMAro BB BHHY IOCATa-
TEIbCTBA HA AU3HH NOAUMHEHHATO CO CTOPOHH HAYAIBHAKA
MOKHO NPH3HATH lIpeinucaHie apTHKyIoBs 94 m 99 ,0esn
nponeccy nopbents“ ObxaBmaro nepexnl HenpisTereMb
HIN NepemieAmIaro Bb Henpigreibckylo apuio. Haks n BB
xbficTByomeMs aBCTPiiCKOMD BOEHHO-YTOJIOBHOMDB KoJekch
3Ty MBpYy MOKHO pascMaTpuBaThH JANIb KaKb HAaKasaHie,
HasHauaeMoe 0e3B cyjAa, BIACTHI0 HAUalbHHKAa M, cIbrosa-
TeIHHO, npnﬁmmammyxom Kb KaTeropim Hakasamifi xmenn-
IAHAPHHXB.

IlepexonMs Temeps KO BTOPOMY BHAY NPaBoMBPHHXB
A jJaxe 0043aTEIbHHXB NOCATATEIHCTBH HA JAYHOCTH NOJA-
UMHCHHHXB €0 CTOPOHH NXh HAYAILHUKOBDL BB (opmB
ocyniecTBleHia amcumuanaapHoii Biactu. Ilo m3HckawiaM®b
Kleewann *) ¢opmarbroe Bujabienie mocranoBienifi, ompe-
IBIMIOMUXS BIAaCTh HAINKEHIA HaualbHUKAMM B3HCKagBiii
Ha NOXYMHEHHHXDH 0esh yuacria cyAa, AOIKHO OTHECTH

') Obao Ta. B. C. ¥Yump. 1 ora | er., or3mBb 0Tb 4-ro iloas 1875
Ne 4216 (oTBBTDB Ha 3aupoch Hauw. 1T, MocKOBCKaro Boen. OKp.).

%) VYxkasan. Bhme Hacab10B. BB 2, cTp. 732.

3) System des militdrischen Disciplinar-Strafrechtes, Einlestung.
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kb XV Bbry, kb 2un0xk Kapira VII ¢pannyscraro (1423—
1461); ¢dakTMuecknm ke 93TAa BIACTH CYUIECTBOBAJIA YiKe
THeAYerbTisi M MOKHO INoxaraTh, KAKb TOBOPHTH IHPO-
¢peccopr Hysepmmun-KapaBaews, uro ,yroioaHo-cyaeOnuii
nopajoks onpexbieHia Hakasasiii pasBuiaca BB Bofickb Ha
noush nopAxka JUCHMILTHHAPHArO“ ).

Bt ormomenin wameii apmin MomnHO BHABTH 3auaTkn
3aKOHOJATeNbHAro ompexbieHia KapaTeibROil BIACTH HAUANB-
HAKOBH BT ABKOTOPHX'B IOCTAHOBIEHIAXH «YcraBa par-
HHXb, TYMKAPCKAXH U APYraxs Xbas, Kacaomuxea 0
BoenHO# Haykm» 1607—1621 r., uMenHo BB ecT. 311,
317 u 319 uacru 1I ?). Ho, s BARY kKpaiineii Heoupexs-
JEHHOCTH PeJAKUid ITHXH cTaTeil, HeAb3sA cIBIATH CKOIBKO
HHOYXb TOUHATO 3aKIIOUEHiA 10 JAAHHOMY BONPOCY, TaKb
KaK'b B APDYTHXD CTATHAXDH «YCTaBB» YKAa3HBAeTH TOJABKO
cayuan npumbHenis cMepTHO# KasHU.

Taxums oGpasoMb crbayers npusHath, uTO JAMCLHU-
IVIAHAPHAA BIACTH HAUYAJHHUKOBG (Bb CMHCIE HalomeHid
B3HCKAHIH) moxyumia oupexbiemie Bb 3akowbs aump cb
M3JaHICMB CBOJA BOEGHHHX'B NOCTaHOBIeHili BBH 1859 roxy,
KOrZa BB Npmiokesin Kb 230 ¢1. YeraBa BOEHHO-YIo-
JI0BHaro, obpasoBaBmaro V uacth, Gy nombmenn «IIpa-
BHJIA "0 HAKA3aHIAXh HCUPABATEALHHXD 10 CTENEHH BIACTH
Bb onpexbieHim oHHX®B», orMbRUBIIIA co0oii m3zaBaBmIiACH
Bb pasHOE BpeMsA IMOCTAROBIeHiA Mo aToMy Bompocy. Ilpmu-
UANH, N0JI0KeHHHe BH OCHOBaHie 3Tnx'p «llpaBuasn», eo-
XpaHMIA €BOK cmly # A0 Hacroamaro BpeMenH. Odmbek-
THBHHA M cYOBEKTABHHA YCIOBiA npaBoMBpHOCTH B3HCKA-
Hiff, ApyrumMm cioBamm, yCcaI0BiA HeBMBHUMOCTH BB BUNY I0-
CATATEIHCTBh HA JHYHOCTH MNOAUMHEHHHX'B, OHIm oupexh-
JesH BHoiHb ToyHo. § 1—6 yeTAaHOBMAM BAAH JHCHWILIA-
HADHHXD B3HCKaHIA, Bb § T—18 Onaa onpexbiena cre-
NeAh BIACTH PpasiAYHHXB HAUAaIbHAKOBB, a § 19 mocra-
BUXB TIPABO HAJIOMEHid B3LICKaHIi BH B3aBHCHMOCTH OTH
KOMAHJOBAHIA HAYAJNHPHUKOMB BOMHCKON YacThIO, Bb KOTO-
poii cocrouts mnposuHuHBIifica. Pepakuia »Toro § 19 me

1) Boes. yroa. upaso, ctp. 108—109.

2) CrapHHHBII BOEHHHIT YCTaBh PATHLIX'L, IYWIKAPCKHAXD I JIPYyTHX'D
ABAD .. ..., oo 3L 1777—1781 1. (GndaioTeka mrada Bapmasckaro Boennaro
Oxpyra).

‘
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OCTABIAETH COMHBHiA, UTO HAUAJKCTBYIILi€ H3H HAKHUXD
UMHOBG He 110Ib30BAIMCH IUCOUMINHADHOH Biacthio. Hbko-
TOpHA HakasaHia (apecTs opunepors, orphmenie oTp KO-
MAHJOBaHifA, pasmaloBanie YHTEPH-0PUOEPOBs M IuMmenie
HANIABOK'S) MOTAM OHTH OUperbIAeMH JMIIL 1ACHMEHHHMU
npnkasamn (§ 4).

«Ilosomxenie o B3BHCKARIAX's JNCUAIINHAPHEXE>» 1863 1.
Bb§§ 18 m 19 amme nomropmio BB u3MbHenHoil pexaknin
§ 19 «IlpaBmrs» m wpegocTaBmao NPaBO HAIOKEHin B3H-
ckaniif ¢ersadelberams m ynrepn-opunepams (§ 47 m 48).
OrnocnrensBo  QopMaibHEXB yeaoBift § 28 ykaswBars
JWITh, YTO B3HCKAHif HAZHAUYAITCd WIM NHCHMEHHO, WIH
c10BecHO, HO He onpexbiars, Kakb § 4 <IlpaBuis>, Kakis
AMEeHHO B3BICKaHiA TpeOylOTh nuchMenHoif ¢opMu, Ha uTO
Obi10 oOpanieHo BRMMaHie upH nepecmorpb yerasa Bb 1868
roxy ). Bp Yerasb aumcummimmaproMs 1869 r. aToTB
npodbae Ovre Bocuoanens 68 m 69 cT., H3B KOTOPHXB
neppag umbia Bb BUIY opnueposs u TpeGoBara nmépMeH-
HAro pacnops;keHia xaa BebXb B3HCKaHiff 3a HCKIHOueHieMDb
sambuanifi 1 BHTrOpoBB, & BTOpasg BH OTHOMIEHIM HUKHAXB
UHHOBG JOIYCKAJa CIOBECHYI0 (OpMY TONBKO NpH HAJXO-
AKeHin B3HCKaHiil HAYaNbAMKAMM, BIACTH KOTOPHXBH He Ipe-
BHIIAETDH BIACTH O0ATANiOHHATO KOMAHIWpa. ITO NPABHIO
COXpaHuioch M Bb AbHcTBYWOmEME ycraBh jaisa cyxomyT-
HHX'b BOJiCKD (CT. 64—65), a Takke B> BOCHHO-MOPCKOMDB
AucnunImAapaoMs yerarb (er. 96—96).

ITocaraTeaseTBa HAYATHHMKA HA JIMYHOCTH, CBOGOLY I
UeCTh MOAYHHEHHATO €Bb OTCTYMIEHIeMB OTDb YFA3aHHHXB
Bb 3aKOHB MarepialbHHXB M (JOPMAILHHXDB YeaoBifl yTpa-
URBAKTH XapakTepb NpaBoMBpHNXTE m moarexars BMbHe-
Hilo B BEAY (183—189 cr. XXII xu. C. B. IL. 1869 r.,
m3a. 3 m 183—189 er. XVI k. C. M. IL).

Bb emucxb coorsbrersia nauars xpbiicTBywoinaro sakoua
BO3MOKHHMDB TEOPETHUECKHMb NokelaniaMs, crbayers npu-
BHATH, UTO 3TH nocrbjimia Haxoxars ceb6b o JAaHHOMY
BONPOCY 1OJHOE YJXoBIeTBopenie. Momuo JIMWB yKasaTh
BA OTCYTCTBie Bh BOMHCKOMB ycrash mocraHOBIeHid, mpeay-
CMATPHBAIONIATO  CAYYAH  HAJOKeHiA JAMCIUIIUHAPHHXD
B3HICKAHIfi HA 1OAUNHEHHHXD 3aBBI0OMO HEBHHOBHHX'b.

) Bawmbyanig ITABHBIX', BOMH. HA4. Ha 110J0KeHie 0 JAHCUMINIHHAPH.
B3BICK. ¢Tp. 92,
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ITocranoBienia NHOCTPAHHHX'D 32 KOHOAATEILCTRD, OlIpe-
Xbagomia AMCUANIAHAPHYIO BIACTh HAYAIHCTBYIOMHAX'D JIAWD,
WoryTs OHTH pasgbiesH Ha TpH kareropim uo TbMb Hpun-
UMIAMB, KOTODHE 110J0/KeHH BBH WX OCHOBaHie. Bo ¢pan-
IYySCKOff apMim 3Ta BIACTH COeJMHseTCd Cb UHHOMB, BB
repMaHckoii, aBerpifickoif n mBefinapckoii —c¢b I0IKHOCTHIO,
a oco0Ouil MOpAXOKH, eymeeTByomiil BB Geasriiickoii apmin,
3AHMMAETH NOCPEICTBYIOIIee MBCTO MeKIAY OITUMH ABYMA
rpynnamn, cabaya ortuactTm n nepBoii, m BTOpoil cmeremb.
®pannysekiii Décerét sur le service interieur onpexbigers
(§ 302, I u.), uro ,Beskifi BoenHsii Momers OHTH HaKa-
3aHD JAPYFHMDB BOGHHHM'B CTAPNIAMB €ro 10 UMHY, XOTH
06 apyroii wacTm Poiicks M Jaxke Qaora“; oHb ke (a He
HenocpeJICTBeHARH BayarsHnks) onperbigers poxb u mMb-
py makasamia (§ 304). lloppextuBoMb TakKoii Gesycaon-
HOIl 3aBHCMMOCTH BCAKATO MJAXIMIATO OTH CTAPHIATO UH-
HOM'b fABIAETCH 1IPABO KOMAHAUPA I1I0JKA YMEHBINUTH M €O-
Bepmenno orMbRuUTH HaznauenHoe Hakasawie (§ 302, alin.
15). Hunanie uMHH BHIIEe pAJOBOTO 3BaHiA HE JIHIIEHH
npasa Razarath BsHckamis (§ 313 m 315). llmchMennas
dopma mpm onpexbaenin B3mckauifi ne tpebyerca (§ 304
n 308).

Apgerpifickiii  Dienst-Reglement ') (§ 88, u. 660 =
crba.), repmanckiii Disciplinar Strafordnung fiir das Heer
’j (D. St. fiur die Keiserl. Marine) § 5 u 6, u mBefnap-
ckiii Réglement de service °) § 35 coeammdawTd AMCHALINA-
HAPHYI0 BIACTH Cb AONKHOCTHIO, M NPATOM'H MCKIIOUATEIEHO
B OTHONIEHIM JHI'B, COCTOANMXH BO BBBpeHHOH JarHOMY
HAUQIBHAKY BOMHCKOH uactn. YHTepb-opuueps uMbors
I[paBO HAXaraTh B3HCKAHIA TOJIBKO BB WIBeifuapekoil apmin
(§ 35); Bp aBerpifickofi anmp npm KOMAHAMPOBAHIM BL OT-
xbae (n. 664), Bp repMaHCKofi—HM BB KAKHX'B CIyUasaxb
(§ 7) *). Bp aBerpifickoii apmin BB TOH e MBpb orpaun-
YeHA BIACTH cyGarrepHr-oduuepoBs (1. 665), a no emuieny
§§ 5—-7 repMaHCKAro IMCHMILIMHADHATO YCTABA MOKHO 2a-
KI0YUTH, UTO 9HTO NPABHIO IPUHATO M BB I'epMaHCKOR
apmin. 3acay;KMBaeTh BHUMAHIA M MOKeTH OLITH EKOMEH-

1) 1873 r. ma1. 1900,

%) 1872 r. maia. 1900 1.

3) 1900 ro,a.

4)  Cum. Solms, Strafr. u. Strafproz. s. 375, p. | kp § 5.
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JXOBaHO Kb NPHHATII0O BO BehX® apmigx’s HPaBHIO aBCTpiii-
CKaro JAMCOAINIHHADHATO YCTaBa, JINMIAONIEe HAYAIbHUKA
IpPaBa HAJIOKNTH B3HCKAHIE HA NOJUAHEHHArO, €CIN JTOTH
mocxbuiii cosepmuapd BEE cIyKOH NpOCTYNOKD BB OTHO-
NIeHId TOr0 ke HAUAJBHUKA; BB THXD CIYUAfAXD HAKa3aHie
MOKeTh OHTh HANOKEHO cIBAYIOMUME BHCIIMMB HAUANB-
HAKOMB (1. 660, 3 u.).

Benbrmcum yeTaBbs 1o cBoeil cmeremb He MOEETD
OHTH OTHECeHb HM Kb 1epBOil, HA KO BTOpOil KaTeropim.
Ilo cmucxy § 258 (Réglement sur le service interieur usp.
1896 r.) crapwiif B umeb mmbers nmpaBo npusHaTH I0-
CTYNOKh MIAJIIATO lOJJERAMAMDB HAKA3AHII0 N NOXBED-
THYTh €ro HpelBapHTeIRHOMY apecTy; onpexbierie ke
pora n pasmbpa Hakazaniii npHBANIEKNTH NPAMBHMB Ha-
YaJFHUK4M'B JAHHATO BUHOBHAr0 BOEHHoclyskamaro. Beb
3TH YCTaBH He TPEOVIOTh NUCHMEHHHXb PACHOpPAXKeHiil npu
HAJIOKeHiNn B3HCKaHifl.

Hams upenerours remeps pascemMorpbrth, TOTL POAH
HeBMBHIMEXD BB BUHY XbAHI BOeHHOCKYKAWAXB, KOTO-
pHA He HAXOJATCA COBEPIIEHHO B'h 3ABHCHMOCTHM OTBH yCTA-
HOBJIEHHHXH Bb Bofickh caykeOHEXb OTHOMEHill moxum-
rennocTn. OcnoBaHieM’s HeBMbBHeHis »Tuxs AbAHIE, Kakb
OBIIO yiKe YKa3aHo, ABIAETCA BHIIOIHEHie BOHCKOMD HIU
OTXBIGHBIMA  BOGHHOCTYKAIIMMHM  CHENIAIBHHXB 00A3aH-
Hocrell mo oxpanb odmeeTBeHHOli OesomacHoeTH M YyeTa-
HOBJIEHHAT0 3aKOHOMB LOpAAKa. BT 3azauy nacroameii pa-
00TH He BxoxuTh pbmieHie BONpPocoBh roOCYIAPCTBEHHArO
M noxuueiickaro npasa 00B OCHOBaHIAXDB, ycIOBiAX® m Ih-
1AXB npuMbBHeHiA BOOPY:KeHHON CHIH X1 OXpaHeHiA Tocy-
AAPCTBEHHATO CTPOA  OTH . NOCATATENBCTBH €O  CTOPOHBI
BpakAeOHRXD eMy nuy'rpeuuux'b 00ulecTBEHHHX's 3JIEeMEeH-
ToBB. Bt gaibabimems naiomenin OYAyTh YKa3aHH JIWOb
ycav6in HeBMBHeHIA BB BHHY BOEHHOCIYXKAIUMB IOCATa-
TeIhCTB'h HA JIMYHOCTH CBOMXH COTPAKIAHD.

Bo Bch Bpemena ncropmueckoil KM3HM TOCYJapCTBB
BOIICKO CIykMI0 opyAieMb GOprOH BIACTH CB NPOTHBO3A-
KOHBHIMHM MACCOBHIMH 110CATATEIHCTBAMH HA YCTAHOBIECHHHI
obmecrBenHnii  nopsaxokb. Ho jxo navaxa XVIII Bbra
ycaoBis xbATeAbHOCTH, BB ITHXD CIYYAAXD, sOficka H 110-
BOJAH Kb NPUHATIIO KPailHUX'B HACMIKCTBEHHHX'b MEpompisa-
Tifl co croponn BracTn onpexbisince yemorpbmiems aToit
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nocrbaneii M BOEHHHXH HAuAIbHHKOBH. llo W3HCKaHIAMD
F. van Calker ') mumrs B5 1714 r. noaBuics BB ARIIiH
nepBuil 3akons, onpexbiasmiii npaBa u o0sa3arHOCTH Op-
TAHOB'S AJIMHHYCTDPATHBHON BlacTH upH ynoTpediedinm opy-
XKifd, # BooOIe NPHAYKIeHid, Bb CIyYadx’h HAPOIHHX'H
6es3nopAIKOBD. JTOTDH 3aKOHD, M3BBCTHHE MOAH HA3BaHieMb
Riot Act, mMbabs 3Hauenie He TOIRKO AJXMIHHCTPATHBHOE,
HO ¥ YTOIOBHOE, TAKh KAaKH ONperbifls CMEpTHYI KasHb
6yHToBmukamb. TakoBEIMU 3aKOHB NPH3HABAIB JIAUB, CO-
OpaBmmxcea Bb uucxb apbHazuarn mim Goxbe, ¢p Hhiaeio
HapymnTs ob0mecTBeHHoe cnokoiictie. IIporuBosakonrocTs
cobpania oGA3mBajia mepnda, ero MOMONIHMKA, WIH M3pa
o6paruThea Kb Toamb ¢p BossBamieMb cabxyomaro coxep-
xanifa: ,Hams camoxepxaBunii kopois 1noexbBaers BehbMb
coOpaBmuMCsA HeMeJJIeHHO pa3ofiTHCh MUDPHO 10 CBOMMD
IOMaM'b HIM KB CBOMMB 3aHATIAMD, NOAH CTPAXOMB HaKa-
3aHifg, yKasaHHaro Bb 3akonb, m3jamHoM’s KopoxeMb [eop-
roM's BB HepBHH roxs mapersopania. God save the King.

JloGpoBonsHoe ucmoanenie TpeOoBaHiA BIACTH O:KUAA-
J0ch 3aTbMB BB TeueHie uaca, N0 MCTEUYEHIM KOTOparo
Jomyckaiock apecrosanie Bebxh coGpasimxea. Ilpmuunen-
HHfA BO BpeMs AapecTOBaHiA ymoperByomuxth yBbubda niu
cMepTh He BMBHAJHCH BL BHHY UPEJCTABUTEIAMD BIACTH,
KOTOpHE NOJYYaJH Jake HArpajH 3a yuacTie BH ycMupe-
Him Oynra ?).

TakuMb 00pazoMb, 3TOTH 3aKOHD He onpexbusrs 1ba-
TEJIHHOCTH BOJiCKA HENOCPEJCTBEHHO, HO KOCBEHHO VKAa3H-
Balp Ha mpaBoMbpHOoCcTh BMBmarelncTBAa BOOPYKEHHOM
CHIN U HAa (e30TBBTCTBEHHOCTH BH ITHXD CIYYAAXH BOEH-
HHX'p HAYaIHHUKOBD.

CrbayomnMb, 00 BpeMeHRM BO3HHKHOBEHid, 3aKOHOMD,
HOCTYKHBHIAMB HPOTOTANOMB XIS AHAIOTHYHHXB I0CTAHO-
Biediii apyruxb rocyaapersb, Calker cumraers Loi mar-
tiale 21 okTalps 1789 roaa, wmsjammuii Bo Ppannmin °).
Ho Mu Bp upasb ocnapusars mo aTomMy BOmpocy NepBeH-
erBo v Ppaunin, taxp kakp 7-ro HOAbOpa 1775 roaa BB

1) Das Recht des Militirs zum administrativen Waffengebrauch,

(1888 r.) s. 3.

?) H3Baedyemia cibJaHbl 3D TEKCTa 3AKOHA, IIPHBEIEHHAr0 BD Hai-
BagHOMD H3c.abloBanin Calker crp. 77—80.

3) ABTOpPB Kb COKATBHi He HPHBOAUTD €0 cojepikanis, a MAD He

YJ1a10¢b HAfTH TeKCThL ITOrO 3aKOHA.
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Poccin 6nap usiame 3aKOWb, IPELyCMATPHBABIINN cayuan
yuacTis Boiicka BB yCMUpPeHiH HAPOXHHX'H BOJHEeHifl. ITOTH
3akoR'b He onpexbiars Hukakmxs noapoGHocreil, OHIB
oueHh KpPaTOKB, HO ThMb He Menbe He MOkeTH GHTH OcTa-
BieRs Oesb BHMMania. Mu mmbems Bb gannoM® cayuad
BB BHAY cT. 89 «Yupempenia xia ynpasienis ['yOepmiii
Beepoceifickis mmepin» (1 1. C. 3. 1. 20, M 14392).
Conepsxanie atoii erathu cabayiomee: ,Ecin (I'y6epnin)
HawberamuecTBo norpaHnudoe, 1o (I'1aBHOKOMaHIYyOIEMY)
T'enepars-I'yGepuaropy obaexurs Oabmie n uperocToposx-
HocTH OTH cochieil, m ombs Bb cayuab nymam Oepers
Hajgre:xamia MBpH BoeHHHA. B TakoBHXT paclopske-
HiAX'P Haxoidmefics TaMO BOGHHHH KOMaHIAPD. €r0 NOCHY-
naTh JOJKeHh, X0TA OW OHXB W crapbe, TO ke M Bb
cryuat Kakoro im0 ocaywania Haupoonaro, WIM BO BpeMs
A3BH, WM HABOJAHEmiA mim mnoxkapa. KHoraa xe ore Mmue-
paropckaro Beimueersa nopyuntea BoeHHoe xbio Boma-
ckoMy Hauarsumky, rtorza y:ke Torh m orBbuaers; HoO
cHad:karp Bolicko BebMB HYRHHMB ecth Abao (I'1aBEOKO-
Manxyiomaro) I'ocyaapesa Hambermmka“. Bw apyruxs
CTATHAX's HE CONEPKATCA HUKAKNX'H NOACHEHI KB TOIBKO
uro npuseresnofi. Bb orHouenim es coxepmxania cabryern
3aMBTHTh, UTO YyiKe Bb 9TO BpeMs OHIB YCTAHOBIEHD,
COXPAHUBHII eH1y W IO HHHE, NPUAIMNT HE3aBHCHMOCTH
xbiicTBifi rpamIaHCKEXB M BOEHHHXD Biacreii. Jlo MoMenta
ynorpedienis BONCKOM'> CHJIH MIN OPY:Kifd BOGHHHA HAUalh-
Huk'b 00A3aHB 1IOBHHOBATHCH TPAkKIAHCKOMY; HO mocxh
STOF0 MOMEHTA BOEHHHIl HauaiLEMKD xbficTByers caMo-
CTOATENBHO. _

Boxbe moapobuma mpasmia o xbiicTBisx® Boickd npm
HAPOAHHX'D Oesnopsikaxs Owiu Jane BB «lloxoxenim xia
BHYTpenHeii cTpazxm» 3-ro ifoaa 1811 roxa '), Bourexmems
sarbms Bb u3mbuenuoil perakuim Bp C. B. 1. 1859 roga,
u. 1. kn. 1. er. er. 463 —474 (no C. B. II. 1338 roxa,
cr. 896 — 905) u B npuaoxkenie Kb cr. 463 no II npo-
JoXKeHil0 Tofi ke KHMIM NOXb HAMMEHOBaHieM®s «YcTaBa 0
cayx0b Boficks BHYTpeHHEHl cTpamu».

OcHoBHHA mOJI0KeHiA 3THXH 3aKOHOBB cabayomis.
Boiicka npusmBalored, 110 oduemy upasmay, Toabko I'y-

D ILC. 3. 1. 310 M — 24704,
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Gepuaropom’s, no nexawuenin—Iopoxnmuums, loanneiimeii-
crepoMb H 3eMckumb UclipaBuukoMs, HO H0CTBIHAME JHNIb
Bb pasmbpb porH, me Goxbe (§ 16 m 32 «Iloxomenis»).
Komasxn, e npeswmammia poTs, MoryTs OHTh TpedyeMH
croBecHo ') (§ 33). YmorpeGuaenie opysxkia ponmyekaercs
TOJBKO 1IpA , caMofi kpaifHOCTH® M He MHAUE KAK'D 110 NPUKA-
3aHil0 rpaxraHckoiil Bractm (er. 473 m 474 u. I, km. I).
»Beb mocabacreia o1 ynorpedienia BHyTpemmefi crpaxkm
npomciIeAnlia... 0CTAIOTCA HA OTBBTCTBEHHOCTH TOro rpam-
J4HCKAro HAYaihCTBA, KOTOpoe ee ynorpebmro® ?). Ymorpe-
Onenilo opy:kid JAONKEHD 1IPENIIeCTBOBATh TPOEKPATHHIl €b
Oapa0aHEEMB GoeMs NPU3HBH Kb Hopaxky (1. 2 «Yera-
Ba»). POAB Opykia ompexbisercs BOEHHHMD HAYATLHAKOM'b
(m. 3), koropmii, npn co6moxenin BebXb npasars «Yerasas,
He HOLICKUTH HUKakoH orsbreTBeHHOCTH 3a nocabiceTsis
(n. 6).

Bs 1861 roxy 16-ro aBryera BHIeIrs HOBHIl 3aKOH,
orMbrmBIIiff €060 npexmecTBOBaBUIiE W YCTAHOBMBIMIi
0oxbe TOUHO yca0BiA M MOpPAXOKH AbATENbHOCTH TpaKIAH-
CKMX'b 1 BOGHHRIX'b BIACTeIi I[PM HAPOXHHX'b BOMYIIEHIAXD °).
Craren 3 u 4 asroro «llomomenis» nepeumeasaoTn ,upes-
BHuafiRHe cayuanm“, papomie TpamAaHCKOMY HAualhCTBY
upaso npuGbrayre kb coxbiicTBilo BOeRHO{l CHMIH; cTATHH
&e 4 m 5 YKAasHBAKTH JIuINb, TpeGoBaHiA KOTOPHXB 0Hf-
3aTeIbHH AJd BOGHRHXH HAUYATHLHAKOBD NpPU3HBAEMHXD KO-
Manxb. 1Jo obmemy mpaBury nmpaBo npusBamia BOOpYKEH-
HOH CHIH B3aKOHB nNpexocTaBiaxb IyGepHaTopamb; 10
HCKIIOUeHilo, ,npu (e30TiaraTeibHOR HEOGXOAMMOCTH “— YH-
Ham'b noxuuin, IMcnpaBaukams u [opoxunumms. Bw abii-
CTBYOIIEMD 3akoHogareabcTBb (m. 8 «IlpaBmae», npuao-
keHie 2 Kb yeT. rapHH3. cayxOb) Takike iperycMoTpbHH
cryvyau ,Kkpaiineii, HeoTI0&HOH HeoOxoxmMocTH, MpH KOTO-
PHXD HMCUDABHWKM H HoaMIefiMelicTepH YIOIHOMOUEHH NpH
HADOJHHXD BOIHEHIAX'h HENOCPeICTBEeRHO TpeGoBaTh BOii-
cka, Ge3’s npeaBapuTeabnaro paspbmenis ryGepraropa mim
rpajosavairEuKa. [loaToMy MokeTh BO3BHAKHYThH BONPOCT:

Y Ilo II npo;wax. — Beera NHeLMeHHO (1. 2).

%) Hmerpyknisr 6araiionsomy Komamiupy I'ydepuckaro daraiioda ot
LI cr. 1. (npnaoxena kb <Ioaoxenins.).

%) Buicouafime yrtBepx,iennoe Iloaoxenie Komurera MuumeTposn (pac-
nyb.amkoBanHoe: 24 Asrycra) Il C. 3. 1. 36, N2 — 37248.
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Bb Kakoii MBpb Takia mckioumTerbHHA TpedoBaHiA 00a3a-
TeIbHH JJIA BOCHHHXD HAUAILHMKOBB, W BB npaBh Im oBM
BXOAHTb BB 00cykJIeHia TEXD 00CTOATENILCTBB, KOTOPHS
mo MHBHIIO UMHOBT MOIMLIK CIYKATH JOCTATOUHHMB OCHO-
BaHieMBs JJA Tpe(oBaHig BOMCKH NOMAMO BHCHIIHXB I'pak-
naHcknxb Biracrefi? Jpyramum ciosamm, MOKeTh I BOEH-
i HauaJabHUKD, YOBKAEHHEHH BB OTCYTCTBIM ,HEOTIOK-
HOHl Heo0XOoAWMOCTH“, MOTPeGOBATH OTH HMCIPABHMKA NIM
noamneiimelicTepa mMpuKaszb I'y0epHATOPA HWIM IPafOHAYAND-
muka? Ecam sakows'1861 roaa ocTaBiseTs BB ITOMDB OTHO-
meHin HBkoTOpHA coMHbHIA, TAKL KaKDh ORB YKA3HBaeTh
HcuepuHBaIMAMG 00pa3oMs cIyuanm ,0e3oTiaraTenpHoii He-
00X0ZIMOCTH, TO BD HACTOANee BpeM:d IOCTABICHHHI
BONIPOCH JONKeHDb OHTh paspbment TOIBKO BB OTpHUIA-
treabHOMD cMBicxb. IIynkrs 8 «[lpaBurb» Xaers aums npm-
MbpHHA YKazaHia ,Heo0xoammocern“, ipexpocraniaas, cabro-
BaTeNbHO, UMHAMB LOIMIIM IIPAaBO IPH3HATH 3Ty mocaba-
HOKO U BB JpYruxb, He O3HAUEHHHXDH BB 3akomb, ciy-
uaaxp; 3arbme paspbmenie rydepraTopa MIMm TpajoHa-
YAJBHAKA YKABHBAETCH B3aKOHOM'B KaKb YyeioBie pbareinn-
HOCTHM WMCIPABHHKA HMIW lOJXMAleiiMeficTepa, HO He BOEHHAro
HAUANBHUKA. 3aKOHH He UpellHcHBaeTh ITUMDb HocKbA-
HUMDB NPENBABIATH BOCHHOMY HAUAIHLHAKY NOJIYy4eHHAOE OTHh
ry0epaaropa paspbmenie u, cabaosareabno, aro uociba-
Hee uMbers 3HAUeHie JMIIb NI UYHHOBH IOJWIiHM, CHUMAA
¢hb HHXDH BCAKYI oTBBTCTBeHHOCTH 3a mocabacTBid. Boen-
HOe ke HAualbCTBO HE YIOJIHOMOUEHO 3aKOHOMB phuiarth
Bonmpochs 0 ubiecoobpasHoetn abiieriii moammin, a amub
o ¢opmairpHoii 3akoHOMBpHOCTH es TpeGoBawiil.

Ke unery »tnx®s mocrbaamxs cr. T «Ilonoxenins
OTHOCHIA: NHCHEMEeHHYI0 ¢opMy TpeGoBania o coxbiicTin
BOMHCKAXD KOMAHAB, €T. 13 — LOPAAOKD TPOEKPATHALO

OpH3HBA BO3MYTHBIIAXCA Kb HNOPANKY, NpHYeMb Bb ITOW
cratbh OHIO ykazaHO m cojep:kaHie Bo33BaHiA, I HAKOHEI'b,
cr. 16 — onpexbienie rpakiaHCKOi BJIACTHIO MOMEHTA INe-
pexona Boiicks KB AbiicTBilo opymiems.

JkbiicrBylomia Bb Hacrosamee Bpema «IIpaBmia o 1o-
paakb npm3mBa Boiicks qua  CcOXBHCTBIA rpakIAHCKNMD
BIACTAMDB» ') MOXYUMIN CBOK HEPBOHAUAIBHYIO peAaKI(iio

') Opnraoxkenie 2-e kb 1. 12 1 304 Yer. 0 rapuusoH. cayxdb M3
1900 ro;1a u upictoxkerie kb 316 crarpu 11 1. Co. Bak. H31. 1892 roaa.
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BB 3akonk 1877 roama 3-ro oxradpa (II. C. 3. Ne 57748).
CymecTseHHHA 0CO0EHHOCTH 3THX'H NPABUIB 110 CPABHEHIIO
c¢b pambe nsjaBaBmuUMHCA 3aKIOUAlOTCA BB crbryomems.
Cratpa 4 ykasHBaerTh TOUHO AOIKHOCTHHXD JHOG, YIOI-
HOMOUEHHHX'b Kb II[PU3BAHII0 BOMCKB, TOTJAa Kakb Ipemrie
Berpbuatocs mHOTAAa HeoupexbieHnoe BHpaxkeHie ,rylepH-
ckoe HauaxeeTBO“. CraTha 12 Kpomb nHCHMEHHHXDB Tpe-
OoBamifi J1omyckaeTs M CcIOBECHHA uepe3d JAOBBPEHHHX'B
ans. B ThXB cayuasxs, korga BOiCKAa BRBHBAIOTCA 1A
yeMupenis HAPOAHHXD BOSMYIIeHil, TpakIaHCKOE HAUAIB-
cTBO ofasyereda coobmars, kpomt whim npuswBa, MpUUMHE
n pasvwbpH 0e3n0pAAKOBB, a TaKxKe 0 TOMB —— IperycMa-
TPUBAETCA JIM BO3MOKHOCTH BO3BHHKHOBEHis Apyruxb 0esIo-
paxkoss (cr. 14). TpoerpaTHoe mpejBapenie HeNOBUHYIO-
mmxea o mepexoxl kb abiicTsilo opykiems Bo'a.narae'rca na
BOEHHOE HauaiheTBO (cT. 17).

TakuMb 00pasoms, ynorpeGienie BoiickaMm opyxis
He BMBHAeTCA BB BHHY BOEHHO-HAUAIBCTBYOIEMD JIAOAMB
npu co0IJeHin Tpex’sh (OPMAIBHHX'B YCIOBIfi: 1) XOXHKHO
OHTH NperbABIeHO NNCHMEHHOEe WIH CIOBecHoe TpeboBaHie
€O CTOPOHH YKa3aHHHXB BB «llpaBmiaxb» X0IKHOCTHHXB
JNIB TPAKIAHCKArO BEIOMCTBA; IpH  OTCYTCTBIM TAKOTO
TpeGoBanig, UIH NPA HEKOMIIETEHTHOCTH JIHNA €ro Hpeixb-
ABIAIOIArO (HAMPUMBDPE, e€cIM OHO MCXOAUTH OTH CTAHO-
BOTO NPHCTABA MIM NOMOUHAKA Ioxmuefimeiicrepa) BoeHAHIH
HAuUAJbHAKD He Bb NPaBh HABHAUATE BOOPYKEHHYI0 KOMAaH-
1y X1 ycMupeHis HapoXHHXD 0e3NmopAiKOBH, KaKh OH OHH
HA Opum 3HAumTeNhHH; 2) 1o npubuTi Ha Mbero Oesno-
PAAKOBs BOEHHO€ HAUYAILCTBO MOMKETH YNOTpeOUTH CHIY
WIN OpYy:Kie TOIBKO 110 YKAa3aHil0 TPaXKIAHCKATO HAYATb-
CTBA, 32 NCKIOUEHIeMb TOUHO YKABAHHHXD ABYX'D CIYYAeRb:
OTCYTCTBiA 3TOro HauaiberBa Ha Mberb (er. 16) m Haua-
JeHid BOBMYTHBMHKXCA HA BOMHCKYI0 UACTh MM HA OTXBIb-
HEXB s (er. 18); 3) HacmILCTBEHHHMD MBpaMb BB dop-
MB ynorpeGienia xoxoasaro miM orsecTphbibHAr0 Opymisg
AOIKHO NPEXIIeCTBOBATE TPOEKPaTHOE Cb 0apaGaHHHMB
GoeMd MIN CHIHAIOMB HA POKKE mpeasapenie RenoBmayio-
IAXCH, 32 NCKIOUEHieMb eJUHCTBEHHATO ¢Iyyas, YKasaH-
Haro BB CT. 18, Korja mpejaBapeHie He 00:a3aTelbHO.

Ho xpomb sruxh (opMaIbHHXB YCI0Biil 3aKOHE ycTa-
HABINBAETD elle YCIOBiA MaTepialbHHA, Bb paBHoil Mbph
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oGn3aTelbHNd, XO0TA KpaiiHe HeonpexblIeHBHA 1O CBOEMY
coxepxkanio. Bb er. 17 «IlpaBmus» ckaszano: ,cmocods
xbiicrBin opyxiemdb npexnocrasiagerca Buoxub yemorpbuino
BOEHHAr0 HAUYAIBHHUKA, HO ¢b TEMb, uTo0H KB ormecrphbisn-
Homy pbiicrBilo BooOme upuébrars TONBKO BT cayuak
nen30bxuoii HEOOX0XMMOCTH, KOI'JA HUKAKUME JPYTHMHU CIO-
cobamn Hexp3a OylerTb HpeKpaTUThL Oe3noparkoBb“. BB
paspAcHeHie ITHXH MPaBMIb Uupkyaps rasmaro Illtada
12 Asrycra 1898 roza N 201 o0pamaerh BHEMaHie
»Boficks“ (1. e. 0pHIEPOBs M HIKHAXD UMHOBB), ,UTO YIIO-
Tpebiaenie opykid BB MUPHOE BpeMs, BH3HBAEMOe Kpaii-
HAMM, YVKa3aHHBEIMH BB 3aKOHB o00cToATeIncTBAMH, XOJKHO
c00TBBTCTBOBATH BOMHCKOMY JOCTOMHCTBY H J00J€CTH, OXpa-
HAA KOTOPHA, KaMAHH coagars o0a3aHh HOMHATH, UTO BCA-
KOe HAIpacH08, He BH3HBAEMOE HEOOXOIUMOCTHIO W IIPO-
THBHOe 3aKoHYy xbiieTBie cmi0l0 BbH OTHONIEHIM MHMPHHIXB
IPaKIAHD, JIOKATCH TEMHHMb IATHOMBH HA apMio U Bile-
uers 3a ¢o0oif eTporyio nepexs c¢yaoMb 0OTBETCTBEHHOCTHY.
JToTH WHPKYIAPH Cchiaaeres KpoMb Toro ma 277 cT.
XXII ku, C. B. II. m 1471 er. Yuaox. 0 HAKa3 yroi. M
HCIpPAaB., KOTOPH:A, OIHAKO, He JAIOTH HUKAKAX'H PasbACHE-
miii. M3p o0maro eMHcIa OTHOCAIIEXCA Kb JAHHOMY BO-
HpOCy IOCTAHOBJIEeHIll MOKHO BhHBECTH JHMB cabryomis
3akIoueHia. YmorpeGieHie BOMHCKAMM KOMAHIAMM OPY:Kia
IIpH HAPOAHHIXH 0e3l0opAiKax® He BMEBHAercA BB BHHY Ha-
YAIbHNKY KOMAHAH M COCTABIAIINMSD €e HVAKHAMB UNHAM'D,
ecan OHH, UpH CoONOJeHIN YKA3aHHHXH BHINE (POpPMAIb-
HHXDB YCIOBifi: |) ,TOUHO MCNOIHAIN BO3JIOKEHHHA HA HUXD
obasanmoctn (7 m. 277 er.), T. e. He lepeulin BB CBO-
X HACHILCTBEHHWX'b JbiicTBiAx® 3a npexbiw, ykasan-
HHE MMDb TPaKRIAHCKOIi BIACTHIO, He BB cMHCIB clocoda
XAbiicrTBiff, xoropHii mpepocraBasercs yemorpbHil0 BOGHHAro
HAyaIhCcTBa, HO BH oTHomeHiMm Ibam xbifcrsiil, KoTOpas
oupenbiaserca He BOEHHOIO, A PAKIAHCKOI BIACTHIO; 2) XO-
T BB ¢T. 17 «IlpaBurss rosopurcs aump 066 oraecTphin-
HOM'L OPY:KiM, Kb KOTOPOMY JRo3BoifeTcs upudbrare Toib-
KO BB CIyuasx’bh ,HeusObxHoll HeoGxoiumocTn*, HO BB BH-
Ay upusegennaro uupkyiaapa Izasmaro Illraba crbayers
PACIPOCTPAHATH 3TO OTrPAHNYATENIHLROE YCIOBie W HA XO-
JOxHOE OpYiKie; 3) HeBHIOJHEHie BO3MYTHBIIUMHCA Tpebo-
BaHiil BiacTH, Aa:ke mocrbk TpoexpaTHaro mHpuU3HBA Kb I10-
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PHAKY, He JaeTs eme camo 1o cedb npasa mepefitn He-
MexrteHHo kb xbiictBilo opymxiems, ecim HBTH ,Hem30hik-
HOit HeoOXoxmMocTH“;, TAKAMDB O00pa3oMb, ecinm Ihbis Mo-
#KeTs OHTh AOCTATHYTA HACTYIUIEHieM HA TOANY, HACHIb-
CTBEHHHM'b apecToBaHieMb, pasybienieMd BO3MYTHBIIMXCH
HAa He0oxpmIig TPYDUBL M T. I, TO BOEHHOE HAYAIHCTBO
06a3an0 MCNHTATH 3TU MBpH; 4) ockopb.aenin KOMAHIH U ed
HAYAILHAKA CO CTOPOHH BO3MYTHBIINXCH He JATH HpaBa
Ha ynorpebieHie opy:kia, ecim ToINa He coBepUIAETHh HA-
CAXifi; MCTUTh BOOPYKEHHAsA CUIA HE MOKETH, 1 3a1aus
He JWuHAaA, a rocyaapcrBeHHasd. Moxno xymaTe, 9TO 1Hp-
kyaaps [aaemaro Illtaba, roBops 0 ,BOMHCKOM'® XOCTOMH-
crBb n xpobGaecrn“, mmbab BB BHIY MeKLYy NpPOUMMD., M
3TH CIYYaW, TAKH KAKb HAallajeHie ¢'b Opykiems Ba 0es-
OPY/KHHX'B 0CKOpOumenel, He MOKETD COOTBETCTBOBATE BOMH-
CKOMY JXOCTOMHCTBY; OpYy:Kie MOerp OHTH YHOTpeOIeHO H
NpoTHBH (Ge30PY:KHHXD, HO TOIBKO I 3AIMUTH 00WIECTBA A
rocyxapersa; Kpomb asroil wbam oHO MokeTH HaiiTm nupm-
mbuenie npu 3amurb EKuM3HA, 310pOBHH, CBOOOALI U HMY-
HECTBA OTbH HACUALCMEeNHurs XBHCTBIl BO3MyTHMBIIAXCH,
T. €. NpH OOMMXT YCIOBIAX'sE HEOOXOXUMOHl 0GOpOHH cedd
M TPeTHHXs JHMIB, HO He JJIA BAIUTH YecTH, TAKD KaKb
er. 17 u 18 xouyeckaors yrnorpedienie opyskia TOIAbKO
AId NpeKpamienia Gesnopadkoss (,HApOAHHXB“ m. k. cr. I),
IA CHACEHIs JIWI'b, NOXBEPIIIHXCA HaANadeni’o €O CTOPOHH
BO3MYTHBIIEXCA, M NPH #anadeniu Ha BOHCKa.
ITpeanucuBaemMoe nupkyirapoms I'saBraro IllTaba o3na-
KOMJIEHIe HWKHUX'h UMHOBH vb Y3aKoHeHiaMH, ouperbisio-
HMMM cayyau npaBombpraro ymorpebieHia OpysKif, BHB3H-
BaeTh 0O0IBUIOH BAKHOCTH BONPOCH: BMEHMMO JM BB BHHY
UMHAM'B, COCTABIAKIIMMTG BOMHCKYI0 YACTh, IPU3BAHHYIO
X1 YCMUDEeHiA HAapOJHHX'b BOJHEHill,— ynorpedieHie opy:kia
70 MPUKA3AN0 KOMAHIHATO HAYAJHLHHKA, HO ¢b HapylIe-
mieMs BChXP mim HBKOTOPHXB POPMAIBRBIND W MaTepialb-
HHX'b yeaoBiff, ykasamEmxs® BB 3akoubs? OrpbuanTs Jm
noouuNeNnbte, €CIM HAUAIHHHKS llepemerb Kb HACHIb-
CcTBeHHHMs MEpamMp 0e3b npeinucadia IpamIaHCKAro Ha-
YAIKCTBA, MU (e3’b TPOEKPaTHAr0 HpeiBapeHis (KOTIA OHO
00a3aTeIbH0), WIN cOBepuIeHno Oe3s Heodxoxmmoern? Bb
BALY wm30panHofi cmeTeMBl M3I0KeHid, oTRBTH Ha 3TH BO-
NPOCH MOryTs OHTH JAHB JUIIb NpH pasemorpbuin ipu-
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Ka3a, Kakb UPHYNHB HeBMBHeHiA BH BHAY B BOEHHOMD
OHTY, 0 ueMs GYIeTh CKa3aHO HUKe.

Yuorpedsenie opymxia BomHCKWME umHAMM, BHE Ciay-
uaeBb HAPYIIeHid NPaBMIh MNOXUNHEHHOCTH, BO3MOMKHO elie
UpM BHIOIHEHIM BofckaMm o0asamHOCTeli KapayIbHOM,
KOHBOIIHOi, CTOpOKeBOil W NMOrpaRMYHON Cay:KOH.

AbiicrByomiii ycrasbh rapHmsomrHOR caymOH coxep-
AATH MO 3TOMY BONPOCY ClIENIiAIbHESA NOCTAHOBIEHiA BB
oTHomenin wacosoro (§ 153), kapayibEaro HauazpbHMKA
(§ 183 um 206), ronBoiimnxb (§ 332) m cropomeit (§ 10,
«IIpaBurs> npurox. 3). IlpaBura e, onpexbusiomis ciy-
yam yunoTpeGienia opy&id UMHAME NOTPAHNUHOHE CTpakH,
onyGimkoBansl Bh 3akoHb 22 aeradpa 1897 roxa (Co6p
ysakoH. m pacunopsx. N 170). Hakomens, BB oTomenin
YHTEPL-0QUIEPCKAX'S UYHHOBD IIOJEBHXD KAHIAPMCKHX'DL
9CKAJPOHOBH COOTBBTCTBYIOMIiA 10CTAHOBIECHIA 3aKI0IAIOTCA
Bb ¢T. 107 nm npumbuanim kb mefi u. II, kn. V. C. B, II.
1869 r. m3x. 1891 roxa.

Beb nepeuncieHHHs 3axoHOXaTeIBHHs onpexbienis,
32 HCKIOUEeHieMb OTHOCAIAXCA Kb YMHAMTB NOrpaHAuHOR
CTPan, IIPEyCMATPUBAIOTH TORIECTBEHAHA CIYUAN U JAIOTD
uMb 01H00GpasHoe paspbmenie. 3akoms paspbmaers yo-
TpebieHie Opykid YKA3AHHHMD JIAUAMB: 1) JId BaMHATH
OXpaHAEMAro JANA HIM NocTa (T. €. MpeiMeTA WIX HMY-
mecTsa), 2) id 3aUTH CAMOro ceds m 3) UPOTHBH ape-
CTAHTA, coBepmAawmEaro mo0bre; uYMAH Ke NOTpPaHMUHOM
CTPAKHA -—JI8 OTPaKeHid HauajeHid W LJIA 3alepxKaHid IAL'B,
NePexoidmiuX'b TPAHANY HE3AKOHHHMHA NyTAMM HIH cxb-
AYONMXs BB hpexbraxp NOrpaHAYAOH NMOIOCH CBH TOBA-
pama uiu Homamm. IlpaBo ymorpeGiemia opyxia xia 3a-
IMTH ce0d WMIM NMOPYYEHBHX'B OXpaHE Imns mIH npexMe-
TOB> He Tpebyers 0cOOHXD 00BACHeRHiil, Takbs Kakb BH-
TeKaeTh M3b obumaro npaBa Heo0XoAMMOH 0GOpPOHH 1pH HA-
najeHidm Ha SAUAIIAIIATOCA MJIM TPETHUXH Junb. 3Akch
OJHAKO, MOKeTh BO3HMKHYTh coMAbHie: poxxeH am xbi-
CTBifi NOMMEHOBAHHHXb JUIG PACMATPUBATLCA KAKD OCY-
IecTBIeHie npaeéa MIN KAKD BHIOIHeBie o6asannocmu. Pe-
JaKnig 3aKOHA JaeTh Kakb OW OCHOBaHie BB MOIb3Y Iep-
Baro phimenis, TaKh Kakb TOBOPUTH: ,UYACOBOH, Kapayib-
RHil HAYAXLHMKD M T. X. Modicems YHOTPeOHTH opykie.. A
Ho coxepxanie Behbxb nocranoBiesiii 3akonHa He 0CTAaBIAETH
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coMabHiA BB TOMB, UTO 3AKOHOJATENh, N3GMPAA TAKYIO
YCI0BAYI0 pejaknio, umbib BB BOAY He yemorpbmie yoxx-
HOCTHHIXD JHI'B M, CIBI0BATEIbHO, BO3MOKHOCTH OTpeue-
Hig 0T Cy0'BEKTHBHATO IpPaBa, & PYKOBOIMICA JUIIE Ke-
JaHieM's LIPeJOTBPATATH CIAyuyau ymorpeblieHis opy:xis, mpm
OTCYTCTBIN HACTOATENLHOH KB TOMY HeoGxoxammocTn. Ecam
OH BOODPYKEHHOMY HACHIII0 YaCOBHXB, KOHBOWHRXH M T, I.
3aKOH'h NPUJATE 3HAUEHie 0e3ycioBHOH 00A3AHHOCTH, TO ITH
auna He mmbau OH npaBa msbmpaTh Kakie améo apyrie cmo-
coOu abifcrsiif. Mexny thMb, Bo BebXb cayuadxs 3akoHB
BB TOH min xpyroi q)opwb TOBOPHTD: ,€CIH BOBMOKHO WH3-
obrayTh yno'rpeﬁ.nemn OpY#ifd NpPH3NBOMD IIOMOIIM; WIH
upeAynpeKIeHieMs NOKYMAKIIArocs HA IlpecTyiueHie, To
(uacoBofi) oGs3ams at0 cxbiaare“. Cb apyroil croposH, ca-
MO€ HasHAueHie MONMEHOBAHHHXD JIHIh — OXPAHATH MOPY-
uyeHHOe MXB HalaojeHio, rbiaerTs oueBHIHEIMSB, uTO MEpO-
npiarig, umblomia whielo 3amuTy npexMera OXpaHH, €O-
CTABIAITD UXH O0A3aHHOCTH, OTpeUeHie OTH KOTOpOil mpe-
cryngo. He sammra cama no cedob, a aumse cnoco6H es
OCYTNIeCTBIEHIA NMpeRocTABIGHH YeMOTPBHII0 UACOBHX'B, Ka-
PayIBHHXh HAUAILHEKOBDL M T. X. OTOTH NPUHIMIID, KAKE
cnpaBemBo ykasuBaers Calker '), coxpausers cBow cumry
H Bb cIyuadxX’h Halajedia Ha caMoro uacoBoro. Besakoe
yactHOe JAno, BB paBHOH Mbpb M BoeHHO aykamiil, Mo-
HKEeTh OTKA3aThCA OTH MNPEJOCTABIAEMAI0 €My NpaBa He-
00xoauMofi 000pOHH W NOXKEepTBOBATH THEMB WIM APYLAMB
Oxaromb. Ho uacosoif, kapaylbHHi{l HAYAILHUKD M T. X.,
OTpeKadch OTH JIMUHHXB OJarb, MpH NPOTHBO3AKOHHOMT HA
Hero mocararteiseTsh, mnpusocnTs BMberk e TEMB BB
AMEPTBY HHTEpecH o00ljecTBa M TIOCYyAapeTBa, TaKh KaKb
anmaerds XD oxpaHH. CnemiaibHHA o0azannocmu CIYHOH
NOTJIOIATS BB AAHHOMDB cIydal cy0heKkTuBHOE npaso IMna.

OueBnano, uro sxber ambloTea BH BHLY NocATaTENb-
CTBA TOJIPKO HA JUYHOCTH YAacCOBOro, Ha ero dmamueckoe
CYNIeCTBO, TAKD KAKb HPECTYUHHil 3aXBaTh €ro JacTHAro
IMyTIecTBA, He HAXOAAIIArOCA IPH HEMb, MJIA CIOBECHHA
0CKOpOIeHia He TOJIBKO XONYCKAIOTH OTKA3h OTH BAMUTH
MXB CO CTOPGHH YACOBOTO, HO JaKe MOTYTH IIPUIATH 3TO-
My OTKa3y XxapakTepbh Heus0h:kHOCTH, ecim oTpaxkeHie Ha-

1) Das Recht des Militdrs zum administrativen Wafengebrauch, s. 28.
o ' 10
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najenis, mo obcranoBkb JaHHAro ciavuas, coeIuHEeHO Cb
HapymeHieMb cluewialbHBX'L 00a3aHHOCTEl, HANPUMBDPS,
Tpefyers UOKNHYTiA lOCTA.

ITocranoBieHiss yeraBa TrapHM30HHON CIYKGH XOIOI-
asaorea coxepxaniems 277 er. XXII kn. C. B, Il., xoro-
pad BB 1. 1, 1OBTOpPAA RB CKATOMDL BUXB nocTanoBieHia
HTOTO yeraBa, O0BABIAETH He mojie:Ramumu BMEBHeRio
cMeproy0iiicTBo m HaHeceHie ThIeCHHXT mNoBpes:xAeHiil,
YunHEHHOe IpM HCUOJIHeHim o0A3aHHOCTell KAapayJIbHON M
KoHBOjfiHOf cnymOH. Ocobmii cayuait mpasoMbpuaro ymo-
Tpebienis opykid yacCOBHMD npeAycMOTPBHD NYHKTOMD
2-MB; KOTOpPHI BH3HBAaeTh HA NEPBHIH B3rIAXH HeXoyMb-
Hie, Takb Kakb TOBOPHUTH 006 ,omacAHoMb wmberh“, He
onpenkasia ero mnpusHAKORb, W 3aTbMB craBuTH AbATEND-
HOCTh YaCOBOTO RB'h 3aBHCAMOCTH OTH ,0€00aro IpuKa-
RaHiT“. ‘

Komuceia 1o nepecMoTpy BOMHCKaro yerasa. o Ha-
kasaHiaxp (1890—1891 r.) moapodHo pascMaTpuBasa pe-
‘Aakumio  2-to nyHKTa 277 ¢T. M NpUILIA Kb 3aKI0YeHio,
»4TO DYHKTH 2-ii, nepemexuniii Bb BOHHCKii yC¢TaBbh H3b
ycerasa BoeHHO-yroiaossaro 1839 rogxa, umbers Bb BHAY
cIyuau, nmpeprycMarpuBaeMbie Bb § 48 yeraBa o rapHH30R-
Hoil exyx0B“. Irore § kakb OW ykasmBaeTp Th ,oua-
cnua mbera“, rab uacoBme jomxHE mMBTH oOpyxie mo-
CTOAHHO 3apA:KeHHHMD. Bb BuLy 3TuXB coodpaxeniii Ko-
Muceis npujaia cooTBBTCTBYIOMYIO peXakuio 1. 2 mpoek-
tapoBanHoii 2821 crareb. IIpusnaBas raxme neomperxbien-
HHMBb BHpPasKeHiA ,N0 ocoboMy O ToMb mpukasanin“, Ko-
mnceia 3ambamaa ero ¢pasoif ,npm obcroATEaBCTBAX'B, CO-
OTBBTCTBYOINX's JAHHHMB eMy (4acoBoMy) HacTaBIe-
HiaMB* ). '

He xacance Bompoca 00’5 YXOBIETBOPHTEILHOCTH IPO-
€KTUDOBAHHON pejakiiu, moraraems, 4TO TOJKOBaHie, JAaH-
Hoe HKommeciew nbiicTBylomeit 277 crarph  He MokeTd
6mTh npn3Hano BBpERMB. Tekcrs 2 m. aToif crarem AB-
ageres, ¢b OAHOH CTOPOHH, cIbJICTBieMs cCyliecTBOBAaB-
wnxs pawbe, X0 wu3JaHIA ycTaBa rapEA30HHON CIY:KOH,
npaBuxh, & ¢b JPYroii -— Mo:xers OHTH 00BACHEHH 1PO-
eTHMb Hexopazymbuiems. Ml He MokeMb ykazaTh TOUHO

) Morusbt Kb upoekry 1. IV erp. 179—184
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BpeMA, KOTAA HAa YACOBWX'H OHIA BOBJIOKEHA OOABAHHOCTE
OKIMKATH HPOXONAIMXDL, HO Yike «Ycrant Bouunerii
0 JON:KHOCTH -TI'€HEpaloBsb...» 1716 roxa Bb raasb 62 ii,
crarbs 11, 00A3HBATD Kb BTOMY YACOBOTO, KOTOpHit nvbin
upaBo crpbaarh nocrb TPETRAro OKIMKA ,XOTH JHEM'L WIN
HOILiI0, BO BpeMa MAPY Hin BOHHH, MO0 HRMKTO Aa #e jep-
3aeTh YacOBOMY CMBATHCA W OHAro ApasHHTH®. ITO npa-
BHJO, Kakb 3aBBTH CTapuHH, COXPAHMIOCH B'H Hameil apmin
a0 1859 roxa, koraa Ilpmkazomt 1o Boewnomy mBiomersy
7-ro ¢espana Ne 34 Owuo ormbHeno. Irumb oGLACHHETCH
TO 00cTOATENLCTBO, UTO BB lipoekTh cenaropa Kanrepa »o
n. 4 er. 572 O6HI0 YyNOMAHYTO 00'h ,0c000M'b HPHKABAHiN®
OKJIUKATh, TOTJa Kakbs Bb 0. 3 cr. 384 Yer. Boen. yrou.
ATO  OrpaHNYATENIbHOe YcloBie orcyrerBoBaro. Lakmmmn
obpazoMb, 2 mn. 277 ¢T. HAXOAUTCA B’ BABHCHMOCTH He
orr § 48 yer. rapEm3. eay:KOH. a WL OT'H ClEUiAILHO
BO3JI0:KEHHOI HA YacoBOro 0043aHHOCTH HE IIPOUYCKATL
opoxoxamuxbe Oesb omnpoca u, cabrosareinHo, Ha Thx
HOCTAX'B, A1 KOTOPHIXB ATOM 00A3aHHOCTH HE YCTAHOBICHO,
yacoBoit He MMbers  mnpaBa ynoTpedIATh OPYkifd HPOTURD
HPOXOXAMMXs, XO0TA OH ocTaBMBIIAXD Gesn orBhra ero
OKJIHKB.

Yro ke kacaercsas BHpameHid ,Bb onacHom’s Mberb,
TO OHO BONMIO BB CT. 384 YeT. BoeH. yroa.,, a orciaa
n b 277 er. XXII ku, ammse cayuaiino. Ilynkrs 3 er.
384 yer. B. yroi. CCHIAeTcsi KaKb HA MCTOUHMKD Ha 44
apraryaes ,Aprakyira Bomackaro“. Ompexbanpb Gesorshr-
CTBEHHOCTh YacOBOr'0, KOTOpHH yOners ueronbka, ne ornh-
TABIIATO HA ABYKDPATHHii OKIAKB, apTHKYIXb TOBODHTD B'h
3aKJI0Yenie; ,0AHAKOKB TacoBOil Bo ocMorTphuin umMBTH
XOAKERh cie YMHUTH BB ONacHHXb Mberaxn“. Eean upn-
HATL BO BHAMAHie, 4TO BeA »Ta ¢pasa HanmcaHa BL 1M0A-
ARHAOMB  3K3eMuaapb  coSerBenHopyuso  Umuneparopoms
Ilerpoms 1, T0 3Hauemie ed CTaHETH COBEPUIEHHO SCHWMYD.

ApTHKYXBS TOBOPHTH O YaCOBHXD .BB 0003ax’s, ropo-
Aaxps B Kpbnocraxsp*, 1. €. 0o Mberaxs xoAHHXDB, 1rab
BHCTPEYL 4acoBOro Mo#erTb NPHHECTH Bpexb JNOAAMD He-
HOBHHHHME. BB BHAV 3TOro 3akoHojatenh, R03BOAMBD 4HACH-
BOMY YIOTpedieHie opvisa, HaAmMelb ,01HAKOAB® HE0HXO-
AUMHMD lpeiccTepeus ero M HnpeimucaTh emy ,oemorph-
Hie“ BB onacHHXDb (114 moctoponnnxsb) mberaxs. llpu co-

1y
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CTAaBIEHIW Ke ycTaBa BOeHHO-yroloBHaro, Meicib Ilerpa I
O6maa mekazena, BerbjcrBie uero peraknis 3akoBa BO3-
OyxJara COBEpPIIEHHO OCHOBATEIbHHA HelxoyMbmis.

Ilpn coBpemenmoM®.nopaakb cryxbm m 2 er. 277
MokeTDh HaliTh mpumbHenie TOIBKO 1PM HAIMYHOCTR OCO-
0aro npuKasaHis HAYATHCTBYIOH[MXD Ralbh KAPAYIAMH IALD —
OKIHKAaTh IPOXOKHXDH H YHOTPeOIATh Opy#Xie HOPOTHBH
TEXB, KOTOpHE He JalyTh YacoBoMy orBbra.

ITo Bonpocy 06 ymoTpeGieHinm UACOBHMB OpY:kid Bb
orHomerin Obrymaro apecranra crbayerbs mmbBTe BB BHAY
coBepUIeHHO NpaBHIbHOEe cooOpasxenie. Calker, uro nox®m
apecTaETOM’s> BB NAHHOMB cayual MoxHO paszymbTs TOIBKO
JUNO YKe APeCTOBAHHOE M NOpYUYeHHOe HaGIwgeHilo uaco-
Boro. TakmMb 06pazoMs 4acoBoii He BB mpash crpbiars
10 HpecTyuHaKry, yObraiomemy Ha ero riasaxs mocrb co-
BepIleHig NpecTyIlleHis, XoTd OH ero mpecrbjoBaid YMHK
voxunniu 7).

B 3akonogareiscrBaxs I'epmamin, ®panuin u [[pei-
mapin cojepxKaTeda IO AAHHOMY BOIUIPOCY INOCTAHOBIEHif,
cXoxHbiA ¢b AbidcTBylomuMm BB pycckoil apmin. Bbs Iep-
MAHCKOl MMmepim ciyuyam ¥ c¢nocodH yrnorpediaenia Boii-
cKaMm opy:kisa oupeabiedn B 3akonaxrn 17 asryera 1835 r.
n 20 mapra 1837 rozxa 2), 00a3aTeIbHHXE JAs1 Behbx®
COIO3HBIX'h T'OCYXApPCTRL 3a HckIloueHieMb bBamapim, rab
umbers cury cneniaipHuii 3axons 4 mas 1851 r. °). Ilo
3akoRy 1835 roja Boifcka (§4) mpu3HBaKTCH UPH HAPOX-
HEXB 0e3M0pAIKax’s IPAKIAHCKMMHA BiacTaMH (OammaimnMsb
00pa3oM, OpPrams BIACTH He onpejbiedH), KOTOPHSA pasb-
ACHATD BOGHHOMY HAUAIBHUKY mojoKenie xbra m yKash-
Balors ubie xbiicria (§ 8, sak. 1837 r.), HO BpeMa &
cioco0p xbiicTBia opyxiems mpepocraBiserca ycemorpbino
BoenHoil Bractu (torr xe § 8). Opyxie Momers OHTH

") Bmb oTHOWeRiH mnpasa yHnoTped.enid opy#kis IpHpaBHHBalTCA Kb
YacOBBIMD ;l030pPbl M pa3bhabl, HapsikaeMble OTHb BONCKD B NOMOIUb IO-
JIMIiH, He3aBHCHMO OT'hL KapayJoBb (§ 319 yer. rapeum3. cayxOnl); a Takike,
BDb BHy LpHK. 110 BoeH. Bb1. 1891 r. N¢ 71, m HOYHBIE 00X0/bl, BRICKLIaeMble
OT'L BOMCKD COra3cHo § 442 m cabl. ycT. 0 BHYTp. cayk0b. ecim oER 0,1BTH
Bb Kapayiabuyl ¢opMy H MMbBITL HpH cedb py#kbd (HaJ0 NOJAraTb — HJIN
maurkg, ecam 00X0lb OTbh apTHLIepiicKMXD dYacTeff); He3aHneceHie YHHOBD
0o6x01a BL 1MOCTOBYI Bb1oMOocTb (§ 443) He JHMmaerTh ero 3Hauemids H OpaBb
kupayaa (p. [a. B. cyaa 1893 r. Ne 21).

3) Die Militdr-Gesetze des Deutschen Reiches (m3a. Ilpycckaro BoeR.
munmrcrepersa 1890 r. . Il, erp. 165—170).

3) Calker, Das Recht des Militirs zum admin. Waffengebrauch s. 54—58,



— 149 —

yunorpedieno Bb 1510 IpE BOOPYKEHHOMB HANAajieHim Ha
BOMHCKYI0 YACTh HIHM npn conporuBienin eit (§ 9 sax.
1835 r. m § 2 sak. 1837 r.), a Takke upm HeoOXOxH-
MOCTH 3aCTABHTH BO3MYTHBITUXCA IIOJIOKHTH OPYKie, 3alep-
FKaTh yObraoommxd ApecTOBAHHHXD HIM CHACTH JIHND HIHM
AMYIIECTBO, KOTOPHMB Yrpoxkaert onacHocth (§§ 3-—6
sak. 1837 r.).

ITo odmemy npaBmry Boficka xbilcTBYOTH X0X0JIHHMD
OpyXkiews # HepexoidTh Kb OI'HecTPBIPHOMY TONBKO 110
0c000MYy O TOM'h MPUKA3aHII0 M NPH HEBO3MOKHOCTH WHAUE
xocturayts wbau (§ 7). AbiicTBilo opyxieM®s Roxkuo mpes-
IMecTBOBATH ABYKpPaTHOe Npexynpeskienie cb 6apaGaHHKMB
0oems mum cursaromd na Tpyob (§ 8 sak. 1835 r.). Boen-
HHil HavalbHUKD 00A3aH's IPEACTABATH 3aTBMTE poapobHOe
nomecenie 0 Bebxb obGcroarennersaxb (§ 10 sak. 1835 r.).

B® ormomeninm kapayi1oBs mpaBo ynorpeieHia opyxis
oruactm npexyemorpbro § 1 sak. 1837 r., a sarbus §§
24 m 25 upycckaro ycraBa rapHM30HHO/ cIymOH H, Ha-
KOHEI'b, BOGHHO-YTOJIOBHEIMb KOXEKCOMB, KOTOpHIt BB § 125
NPHPABHEBAETD BJACTh KAPAYJAOBH Kb BIACTH HAUATBHHU-
KOBB W OTCHIAeTH Kb pascMoTpbuHHOMY yike Bumre § 124 7).

Bo ®panuin xbiicrByorTs Takke 1Ba 3akoHa—7 il0HA
1848 r. ?) m 23 oxrabpa 1883 r. *). § 3 (i848 r.) u
§ 67 (1883 r.) nepeumcasors TouHo TBXTB mpejxcraBuTereit
rpajJaHcKoll BIACTH. KOTOpHE YINOIHOMOUEHH NpPU3HBATH
Boficka UpW HAPOAHHXD BOJHEHIAXH, HMEHHO — Hpedex-
TH, CynpeQeKkTH, M3pH, HX'h IOMONIHHKW, lipeachrarein
H OPOKYPOPH CYAOBD IepBOff WHCTAHIIM ® ANNENANIOH-
HHX'b, 2 TakKe HX'h IHOMOMHHMEKHM, cylaeOnne cxbroBarenu,
MHDOBHE cyAbM H noinuefickie npmeraBa (commisaire de
police), koTopue gomxas mMBre HA ce6b BB ITAXH CIY-
uaax’s Tpexusbraylo aenry *) (orcyrernie aToro BHBII-

') B1 BaBapin 3akown 1851 r. u ycraph apHH30HHOR CJIYXOBl 5-r0
anpbiag 1885 r. BHOIHDB CXOZeHB (3a HeGOJIBUIAMHA MCKJIMOYEeHiIMH) Cb Abl-
CTBYBOIHUMD Y HACh 3aKOHOAaTe.JbCTBOMDb. Kb 4mcay ocoGeEHOCTEA MOKHO
OTHECTH HOCTaHOB.IeHie § 8 (ycT. rapH. cIyxObl), Jouyckapluee ymorpedienie
OpYXid NpH NacCHBEOMB COIPOTHBIEHIH TOJIM, UPENATCTBYOIlEA IBHKeHIe
Bofckb. Ilo106HO aBcrpifickoMy, GaBapckoe 3aKOHO.1aTeIbCTBO 00YCIOBIH-
Baers ynorpediaenie orsecTpbibHAr0 OpyKid HEBO3MOKHOCTBI0 AOCTUTHYTh I(h-
JIH IIPE HOMOIA XOJOAHAro opyxis. (cm. Calker, yxa3. coumn. ctp. 50—58).

?) Bullettin des lois de la république Frangaise, N 41, (459) ,Loi sur
les attroupements“; 3) tamb-me N 816 (13871) ,Décret portant réglement sur
le service dans les place de guerre et les villes de garnison.“

8 4) AHaJIOrHYHOe TNpelNAcaHie co;lep#kuTCA BL DBaBapcKoMD 3aKkodb
1851 r. § 3.
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HAr0 OTINYiA JIHMHIAeTs WUXD 3HAUEHIA OPraHOBH BIACTH;
TO;KJ€CTBCHHOe NPaBUIO B'H WUTATiaHCKOMB -3akonb § 15).
Tpedopanin jgomkun Owts unceMeHHusa. Ilepexs ymorpe-
OaenieM’h OpY:Kifg XOKHH OHTH cABIAHH NPASHBH Kb 110-
PAAKY JABAXKIH, €CIM TOINA BOOPY:KEHA, M TPIKIH, eciu
BosMyTuBmMieca He nMbioTs opyxia (§ 3, sax. 1848). Ha-
payis u uacoBHe, KpoMb ciyuaeRh HApPOJHHX'D BOJHEHIii,
Korjaa onu XBHCTBYIOTH N0 YKa3aHi0 IPAKIAHCKAX'D BIacreit,
MOr'yTh yHoTpeOmTh opy:kie BH 1B10 TONBKO HpH Hama-
Jenin Ha HUXB MaM Ha noers (§ 74, 3ak. 1883 r.) ).

IIIBeiinapckoe 3aKOHOXATEIBCTBO HE COXEPKHTE 0CO-
O6ux’s nocranopieHiii o AbifcTBiMm BOHCKH NpH HAPOIHHXD
BOJUEHIAX'B, & NPABHIA, Kacawmiifca 3THXD CIyYaews, OT-
HECEeHH 3aKOHOMh Kb O0mIUMb 00A3AHHOCTAMD BOIICKB.
Taxn § 200—205 Réglement de service pour les troupes
Suisses ynoIHoMoYuBaeTh HAUAILHAKOBD OTABIBHHXD uacreil
npnobrayres kb ablicTBilo opy:kieMb Hpm HanajxeHin Ha
BOMHCKIA KOMAHJH, KApayJH, YacOBHXs M T. X., UpH CO-
HPOTHBIEHIM HMb, W IIpU MOCArAaTEIHCTBAX'> HA OXpaHsHd-
eMHX'h MMA JHIh WIM MMyuniecTso. § 235 upepocraBisers
3TO NpPaBO .HAYAILHAKAMb KapayloBb, § 248—uacoBHMD,
n § 259 —narpyuams.

Hbkoropusa ocoGennoctn BH paspbuieniu xammaro Bo-
npoca Berpbuaems MH Bb 3akoRb ABcrpifickoMs — Dienst-
Reglement fir das Kaiserliche und Konigliche Heer (1873
r. m3g. 1900 r., § 70—72, er. 506—520). I'paxkaan-
CKOe HAUaJIbCTBO HE #BIfAETCA IIOIHHMD PACHOPAANTEIEM'D
NpA HAPOAHHXDB Ge3mopAjkaxb, & IPHHEMAeTH COOTBET-
eTBYIOIiA MBPH 110 cOrJalleHil0 ¢b BOEHHHMHM BIACTAMH
(er. 512 m 515). Jas yuorpedienia opy:xkia HeoGxoamMmo
He TOIBKO TOYHOe W MOTHBHPOBaHROe TpeboBaHie rpakAaH-
CKOfl BiacTH, HO W JMuHOe yObajenie HAuAJHHHKA BB HCOO-
xoauMocT Kpajinmxs MBps (er. 516, m a). Ockopbienia
BOMHCKOIl UacTM, He NOAYUMBIIIA XapakTepa Haculid, He
JaoTh npasBa yuorpeburs opy:kie (crp. 517). Jo obpa-
IeHis KB orHecTpbibHOMY OpPYXKil0 NpPEANNCHBAETCA HA-
CTylIeHie Ha BO3MYTHBHINXCA Cb IPVUMKHYTHMH INTHKAMM,

') HBKOTOpBIA ML STHX'L IIPABHT'DL HOBTOPEeBH B'L IPHI0KCHHOA KD
3akoBy 1883 ro;ja muerpykuin ,Consigne générale des postes“ (BB 9aCTHOCTH
§ 15 n 16).
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npuuem’s JKEHIUHH., IBTH 0 JApAXJIHe CTApHKH JAOJLKHH
6nTh nomaxenn. Toapko noexb Gesyembmuoern sroii M-
pH JXo03BOXfeTcs ynorpedienie ormectpbapEaro opymis (cr.
518). 3acayxuBaeTs BHUMAHisA 3anpeuieHie XOJIOCTHXH BH-
crpbnops mMIM 3aIM0BBL NOBEPXDB TOXOBB. Bb  OTHOIIEHIH
KapayJia W YacOBHXB CT. 577 cOoXepkATH IPABMIA, COOT-
pbrerpytomia m. 1 n 2 er. 277, XXII xn. C. B. II., mo
Oorbe moino marokeHHnA. B1L MApHOe BpeMs IHpexnucH-
Baercsd ynorpe0:eHie TOJIHKO XOJOXHATO OPY:Kif, 3a MCKIIO-
WeHieMb cIyuaeRb Meo0XOXMMOCTH OCTAHOBHTH yobramo-
Iaro apecTaHTa, ecid HBTHP BO3MOKHOCTH JOCTHIHYTH
wban memMu cpexcrBamn. OJHAKO M OPH 9TOMB YCIORiH
ynorpeGaenie orseerphbinbHaro opyskia Bocnpeniaered, ecau
BHCTPBIH MOryTdb YrpoKaTh HOCTOPOHHAMB JHNAMD.

3axonoxaTerncro lrtaxim 1o sToMy Bompocy He npex-
CTaBIseTh HMKAKUX'H ocobenmocreil. [IpaBnaa yuorpeGienis
BoiickaMu OpYkif ykasaHe BB jJekperh 22 Hoadpa 1886
r., BomexmeMs Bb VI ku. Regolamento pel Servizio Ter-
ritoriala '). Boificka upusmBao0TCA nHCHLMEHHWMH TpeGoBa-
HIiAMH TPAKJAHCKNX's Bilacreil (mpedexTs, cyupeperTs u
kBecTops) (§ 4 u 5). Ha mberb gabiicrBia Boiicka moxum-
HAOTCA TOJILKO CBOMMG HPAMHMB HAUAIBHAKAM'B, KOTOPHE
COXPAHAITS NOIHYI0 CAMOCTOATEIRLHOCTH BB onpexbienin
cnoco6a xbitcTBiif, HO XOMKHL M0XABATH HEOGXOXMMYIO IO-
MOIIb NPEXCTABUTENAMs I'DAKIAHCKOH BIACTH M VCIONHATH
nxp Tpebosania (§ 14). [locab TpoexparHaro lperiomeHis
BOSMYTHBUINMCA NPEKPATHTH 0e3OPHIKE M OOPATATHCA KB
UOBAHOBEHI0, JAoNycKkaerca yuoTpebieHie opywkisg, mnepno-
HauainrHo Xoxoxuaro (§§ 15, 16 m 20); ormecrpbirHoe
opyxie ynorpeGisgercs IWmMb Bb KPARRUXL CIYUasxb.

Yacopue oGus3mBaTCs (oAb yrposofi  Hakasamia)
ynorpe6ure BBH AbI0 opviKie NpH HamnaxeHin HAa HNXB H
Hacurin (§ 501), a TAKKe HPU HEBO3MOKHOCTH MHHMb CHO-
co0oM's apecToBaTh JIMIO, OCKOPOHBIIEE UYACOBOTO NI KA -
pavas (§ 101, ka. II).

VIIL.

Hss upexurecrBylouteii raaBa Mol BHABIM, uTO BLIOI-
HeHie BOCHHOCIYHKANMMD, BB YACTHOCTH HAUATHLHHKOM',

Y llpuaoxenst KL macrbiosanio  Calker, Das Recht des Militéirs
cum administrativen Waffengebrauch, s, 77—=77.
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o6A3aHHOCTel, BO3IOMEHHHX> HA HEro 3aKOHOMB, YCTpa-
HAeTHh BMBHeHie eMy Bb BHAY IOCATaTeIbCTBH, COBEpIIEH-
HHXs BO HCHOIHeHie 3Tuxb o6asamHocredi. Hams mpex-
CTOMTDH Telleph pascMoTphThs M phmATh Bonpocs O BIiAHIE
Ha BMEHeHie -— oOCyIecTBIeHii BOEHHOCIYHKAIlEMB €ro
cy0berTnBHaro mpasa. 31bch, Kakbh OHIO YKa3aHO BHIIe,
MoxeTs uATH pbur Jumb 0 THXB cIyuasxsb, OpM KOTO-
PHXB HOJXb30BaHie HPABOMB BH YCTAHOBIEHHHX> 3aKOHOMB
npexbiaxs HapymaeTs IpaBa TpeThHX® JIUNG. Bb “Boen-
HOMDH OHTY 9THMM TPETHUMH JIMLAMH MOTyTH OHTh — Ha-
YAJHHAKA, PaBHHEe U nojunHensHe. Brb ormoweniit cxy-
AKeOHHXB, onperbiaeMHXs N0 COXEPKAHI0 3aKOHOMB W BO-
Jel0 BOKJAA, BO3MOKHH MeKJIY YKA3AaHHHMHE JIUIAMA OTHO-
HIeHid TPaKIAHCKO-IPABOBHA BB MHPOKOMB CMHCIB CI0Ba,
pacnajaioniiscsa Ha HMYIIECTBEHHHA N ceMeficTBeHHHA. Ta-
KAMB ofpasomb, 3ajaua jarsnbiimiaro msaizoskeHia csoamtea
K5 pbilediio Boupoca: uoxIexarTs 1M BMBHEHI0 BL BHHY
BOeHHOCIYkKalleMy Takis abficrBia ero, mpm KOTOpHXB,
HOJAB3YACh CBOMMb HMVIIECTBEHHHMDH HIHM ceMeiliCTBEHHHMD
IPaBOMb, OHb NOCATACTH HA MMYIIECTBO MJIH JNYHOCTH HA-
YAJTHHNKA, PABHATO HJIM IOAYMHEHHATO.

I'pakpaunns, nocrynaomiii s paji Boiicka, He yTpa-
unBAeT'h CBONX'H NPABB, KAKH I'pakIasEHb. Beb orHomeHia
UMYIIEeCTBEHHHA N CeMelCTBeHHHA COXPAHAITDH CBOI IOJ-
HYO cmiy. BepxoBHHii Bokib He Tpefyers HMYNIECTBEH-
HHXB ;KepPTBH OTH CBOMXT IIOJBIACTHHXB, a JAIIb YCTa-
HABINBaeTs HBKOTOPHA oOrpanmuenid, Bocnpemas TH min
APYris TPaKIAHCKO-NPABOBHA CABIKHM, KoTOpHA MOTyTH
CO3J4Th 3aBHCHMHA OTHONIEHiA HAYAIHCTBYWOIAXD OTH HOA-
UHHEHHHX'h NI MOI'YTD NPenATCTBOBATH PAKTUYECKOMY BH-
IONHEHII0 cIykeOHHXD 00asamHOCcTedl (3afiMB Yy mOxUMHEH-
HHXB, JUYHOE YIIPABIeHie INPOMHILIEHHHMHA H TOPrOBHIMH
npexnpisriamu). 3aTbMBb, M0 pasIAUEKEMDB COOOpPuKEHIAMD,
3aKOHOJAATEJb OTPAHMUABAETH IPABO BCTYINIEHiA BB OpaKb.

Beb »TEX® Tpexb TIpyHNB TpaskAAHCKO-IPABOBHX'H
OTHOMIEeHiff rpamAaHUHD - BOMHD CB0O0OJEHs BDb HN30paHiHm
cnocooBs YyayulleHia cBoero MarepiaipHaro 6xarococro-
AHIA M, ecld OH'B, CTpeMAch Kb 3Tofi 1bim, crbcHAeTs BB
XO3BOJEHHHXD 3AKOHOMb (POPMAXD INpPABA UMYULECMEEHHBLA
HAYAJNBHUKA WIN MOXYMHEHHATO, MJH JasKe NPUUUHAETDH TO-
MY WIH APYTOMY H3B HNX'b HMYHleCTBeHAHI ymeplds, TO
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o BuwbHenin rtakuxb AbficTBiil BB BMHY, KaKp XMCLHUIIH-
HAPHHXB LPOCTYNKOBD, NpeCTYINeHiii wim Bapymesiii, He
moxkers OHTh M pbun. lloscumvs npambpamu. f, kaks
semiaeBraxbirens, nperocraBmrp cochly, yactEOMY ARy,
nmpaso npoxoxa uepe3n mom 3emin. Cochxp nmpozans nmb-
Hie MoeMy HauarpHuRY. OTHOIUEHis IIOJUMAEHHOCTH HH-
CKOJHKO He JIMIMAITH MeRsd UpaBa NpPEKPATHTh CEPBHTYT-
HHA OTHOIIEHIA Kb HoBoMy cochay. Ko mmb, kake moxum-
HEHHOMY, Ilepelllels OO HAJANHCH BeKcelh MOEro HAYalb-
gEka. Ilpm Heymiarh BB CPOKB A BIHCKABAK JOJKHYIO
CYMMY M NpOJAl0 C€b TOProBh WMYIECTBO HAUAILHHKA.
loxunnennnii, nomopraxbiens, BHCelds 1O NMPAroBOpY Cy-
Ja M uepe3b INOCPEICTBO HANIEKAINXD> OPTAHOBD BIACTH,
CBOET0 HAYAIHHAKA, He YILIATMBIIATO KBApTAPHOH ITATH,
He Hapymaerh TEMB HOPMD JUCHHNINHAPHATO IPABA, TAK'D
KAaKWB* BEDXOBHHE BOKJIb H 3aKOHB HE BO3JIaraerb HA IOJ-
UFHEHHAT0 KBAPTHPHOH NOBUHHOCTH B'H OTHOHIEHIN HAYAID-
CTBYIOMHKXD JIANG. Boxa moxumrenHaro mpormopbumrs Bo-
It HavalbHHKA, HO He BEPXOBHATO BOMJAA; BOJA Ke nep-
Baro o0sasareirhbHAa TOXBKO BB Toil Mbph, BB Kakoit oma
coBnajaeTh ¢b Boiel Broporo. Takums o6pazoms, Hampm-
mBpPh, HelOBMHOBEeHie HATAILHMKY, BHIpakaiouieecs BB OT-
kas3bh Jgarnh eMy B3aiMH JeHblM, He MOkerh OHTH BMb-
HEHO B BHHY NOZYMHERHOMY, XOTA OH HAYAILHAKD 00JeKB
tBoe TpeOoBaHie Bb (JOPMY UPHKasa, TaKd KAKB BOJA IpPH-
Ka3HBAalOMAaro He TOIhKO He orBbuaers Boxb BORAA, HO
Jaxe oTpuuaers 3Ty mocxbinwwo. He moxzexntr commb-
Hil0, YTO 3TH cooOpasxkenia HpAMBHUMH BIOIHB M Kb OTHO-
MeniaMb PABHHXH MexAy c000il MIM HAYANbHHKA Kb NOJ-
YHHEHHOMY.

Burekaomas mn3p ceMelHHX's OTHOIMEHIA XECUANIN-
HapHAsA BIACTH pojpuTeleil, oueBuIHO, MOTIOWIAETCA 00A3aH-
HOCTAMH CIY#KeOHHMH I COBOKYIIHOCTRIO CI1YREOHHX'D NIPaBD,
COeIMHEHHHXs Cb 3BAaHIeM® JIHNA.

OcymecTBienie o0TiOMB, COCTOAMAMB HA BOEHHOI
cxyx0b, cBoeii Bractu BB ¢opmb UPHHATIA IOMAMIHAXTD
HCIPABUTEIRHHXD MEBDH BB OTHONEHIM CHHA, KOTOPOMY
oTen’s NOJUAHEHH N0 CIYKOE KaKD HAUAILHAKY, KOHEUHO,
He MOeTh O0CBOGOIUTH OTHA OTH OTBBTCTBEHHOCTA 3a Ha-
pymenie nogumnennoctn v unnonounrania. IloxoGume ciy-
uau pbakm, Ho Bo3MoxHH. [IpmMBpoms MOryTh cIyxATH
OTHOINEHiA OTHA ‘W CHHA TreHepaioBb (KoOeleBHXDB, M3B
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KOTOPHXD IEPBHIl 04h30BAICA HPABAMHI KOMAHIMPA MOJKA,
a 3arbMh HaualbHAKA AMBHM3iM, KOTJA BTOPOii KOMAHIOBAIBH
xopuycoMs. Bt abiicrBurersHocTu BB 3TOMB cayuat mox-
yMHeHis He OBLI0, TAaK'h KAKD AMBH3isl OTHA HE BXOIMAA BD
COCTaBb KOpPIyca CHHA, HO OTHOIIEHid HAYAIbHHYECKifl MO-
IIM BCEerAd BOBHUKHYTh. 3AKOROJAATEIHCTBO HAlle HE XONY-
CKaeTh 110 3TOMY BOUPOCY HMKAaKAX®h coMuabHiil (cr. 179,
n 2, I v X 1. CB. 3ax.). '

Mo Bmpabim BrIIe, uTO yea0BiA TpakiaHCKaro OHTa
XOUyCKal0Th, ¢b TEMH MJA APYrEMH OTPAHWUEHiAMH, TAKis
GopMH ocymecTBIEHi# NMPaBa, KOTOPHHA COEJIMHEHH Cb N0-
CATATEJHCTBAMA HA JMUHOCTH APYTHX'b IPAKAAHG (HACHIB-
CTBEHHOE VJAaleHie TIocTd H3b RUIAIIA, IPHHYIATETbHOE
BosMbmenie goira m T. m.). JomycrmMu ym nogo6maro po-
Ja nbiicrBia Bb BoenHoM's OHTY? OTBBTH MONKETH OHTH
TOJBKO OTPUIATENBHHI, ecaw NPUnyICcoaemsti—HAYANBHUKS.
Boxa Boxxa m xmeummiMHAapHOE NpaBO OnpeibidsloTH TOXH-
KO JUYHHA OTHOMEHiA BOeHHOCIVAKAINX'h, HO HE NMYHIe-
CTBEHHHS, TAaKP KAKb BOOpY:KeHHas Gopsba Tpebyers TOXb-
KO (U3AUECKHX'> M HPABCTBeHHHX'H chiab. HauarsHuks, ko-
TOpHIl BapymaeTs JOMOBOE€ [PABO IIOXUYMHEHHAT0 WJIW He
HCNOIHAETs JXOIrOBOrO 00A3aTeIhCTBA B> OTHOINEHIH Kpexu-
TOpA, TOKe NOAUNHEHHATo, He OTpAIaeTs THMD U He NTHOpH-
PYeTD BOIM BOMKAA KAKh TAKOBOI'O, & UMb CO3AAETH BO3MOK-
HOCTh HACTYIUIEHiA TI'PAKIAHCKO - NPABOBHXD nocxbacrsiii,
TO 1€ CTBEHHK X'b—BO3HUKAIOIIAMh BB I'DAKIAHCKOMD ORTY.

Me:xxy 1M HenocpeicTBeHHOe, HACHILCTBEHHOE YJa-
JeHie HMIM 3ajepAKaHie HAYAILHHKA II0MYAHEHHHMB, UME0-
muMb IBIBI0 BO3CTAHOBATH 3TAMB LUYTEMB C¢BOe NMYIe-
CTBEHHOE NPAaBO, €CTh IBATEILHOCTH NpPECTYNHAd CBb TOUKH
3pbHiA BoGHHAro npaBa, TaKs Kakb H3H UNCIA MOTHBOBH
910l  ABATEIBHOCTH WMCKIOUEHA BOJIA BEPXOBHAIO BOKAA,
BOCIPEIIAIOIIAI0 HOLUMHEHHOMY LI0CATATENHhCTBO HA IMUHOCTH
HavaibHuka. JBicria aToro nocabaaaro moryrs OHTH mpn3-
HAHH Oe3HpDaBCTBEHHHMHM M Jaske HellpaBoMBpHHMH, HO, Oll-
peabidscr BB CBOEMB OPHANYECKOM'h 3HAUEHIM JANIH HOP-
MaMH 1lpaBa IPakJIAHCKAro, He MOI'YTH OCBOOGOXATH IOX-
YNHEHHAr0 OTb 00A3AHHOCTH, YCTAHOBIEHHOH HPABOMB BOEH-
HHMDB ), '

) K1 5TOMY BOLPOCY MBI BOSPATHMCH elle BIOC.TBICTBIM, Korja Ile-

pefiieMD KD pascMOTPBbHII Heo0XoAmMoll 000pOHbLL 110,IYHHEHHATO IIPOTHBD
UpecTYNHLHX'D HOCATaTe.ThCTHD HAYAIBHHKA,
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Wnaue nonxens OwnTh phiieHd Bonpocs npu odpar-
'HOM'b 11010;KeHiN NPUHYKJAOMAro N NpuHyxKAaeMaro. Ecau
TPAKJIAHEAD YOOJHOMOYeH's Bb HBEKOTOPHX'B clyyadxh 3a-
KOHOM'> HACUJIbCTBEHHO OCYLIECTBIATbL CBOE IPaBo, TO THMB
Gorbe 910 noOIHOMOUie pacmpocTpaHAeTeA HA BAYAIHLHHKA,
KOTOpHil, moMuMo npaBoMbpROii wham co0cTBeHHNKAa W XO-
351MHA, 06A3aHB BO BCBXB® CIyuyasAX®s NPUBOJHTH BOJIKO IOJ-
YMHEHHATO Kb COBHAJEHI0 C'b BOJXEK BOKJIA HIN 3aKOHOJAA-
treaa. Ho He cxbayers AymMaTh, uTO Takoe IpPaBO HAUAIh-
HUKA paclpocTpaHdercss Ha Beh TIpakiaHCKO-NPaBOBHA OT-
HommeHia ero Kb noxumHesHoMy. Heod0xoxumo, uTolH Kb
HAPYLIEHII0 IpaBa I'PakJIAHCKATO IPHCOEJAHMIOCH HAPYIIe-
Hie HOPMB lpaBa JACHMILIMHAPHAro. 3ajep:keHie H apecro-
BaHie HAUAJLHHKOMD NOJYMHEHHAr0, He YIIATHBIIATO Bb
CPOKH J0ITA MNEpPBOMY, JOIAKHO OHTH IPE3HAHO B3I0YIO-
TpedieHieMs BIACTH, TaKb KaKb 3Ta nocibiaas jJaHa Ha-
UalbHUKY JIA JoCTHkKeHis Ibiedl Boficka m AmcuMniImHH, a
He cBOMXB JMuHHX's. Ho npmryinrerrsoe yiaizenie Hauaib-
HHKOMB> H3B CBOEil KBAaPTHpPH IOJXYMHEHHAr0, KOTOPHil He
AelaeThb YAAIATHCA JOOPOBOIBHO, XOAAKHO GHTH IPUBHAHO
UpaBOMEPHEMB, TaKh KAKL OTKa3'h INOJUMHEHHAro (HE Ka-
cafch Jame BONpoca 0 cIy:xeGHOMs M HecayxKeGHOM® IpH-
kash) Hem3GhxHO BHpaxaers co00oii mpeneGpexenie kb
AMYROCTH HAUYAJIBLHUKA, XO3AWHA.

Haxkoneus, Tperiii BuXb ocymiecTBIeHid .IpaBa, BHpa-
Kawuiiica Bb 0TKazh NMylecTBeHHOi, BB OGIIAPHOMS CMH-
c1b croBa, uOMOmMM JMLY, HAXOolduieMycd BB COCTOAHIH
KpaiiHeil HYKJXH, 10JKeHs OHTh COBEpHIeHHO OTBePrHYTH
Bb BOGHHOM's> OHTY, Kakb Hegonycrumuii. Ecinm On xaxe
3aKOH'h 001eyronoBHEil He BMBHAID BB BHHY OTKa3'h Bb
yObxnmb 3amepsalomeMy RIM yMHpAOLmeMy OTH TOI0AAa
9ex0BbKy, TO BB YCI0BiAX'> BOEHHAro OHTAa TaKO€ NOIb30-
BaHie NIpaBOM’b A0NkHO OHTh BMBHeno BB BmHY. 3xbcCh,
KoHeyHOo, uxers pbur He o GbxHocTH, a 0 cocroaHin ¢m-
suyeckn normbajomaro. byas s paxoBoii miu opuuepd BH-
COKHX'> UMHOBD, M HPUAM Kb Moeil ABepH 3adayausurifics,
FOJOXBHI BOEHHOCTYHALIill, — MOl OTKa3b BB NOMOINA €MY
A0JAKeHb> OHTH NPU3HANG HE TOIHKO 0€3HPABCTBEHHHMb, BO
¥ IPECTYNHHMB, TaKh KaK'bL BOHCLO ecTh edunewie, yupas-
IfeMoe BoJEK BOXKIA, a OcCTaBlAd 10orubaTh OXHOIO H3D
BOMHOBDL, A OTPHUIAI0 ATO eJWHEHie M CO3HATEIHHO IMIIAI0
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JRU3HN OJHOTO HM3b ero WieHoBb. KEeinm mpecryness BoeH-
BHIii, yHEHUTO:KAOMmiii BofickoBoe opykie, To eule Gorke
npecTynewb TOTH, KOTOPHii yOMBaeTs HOCHTENA ITOrO OPY-
#&ifd. 3aKOHD BOEHFHil JOIKEHB COLEp:KATH IO0CTAHOBIEHie,
oupexbisomee 3a Takoe HeloJaHie moMomm mormGanmemy
oTBbTCTBEHHOCTH KAaKbh 3a OXMHD H3H BAXOBH YOilicTma,
ecan 3akoHs oOmiif He mpexycmarpEBaers MOA00HArO mMpe-
crynHaro OesxbiicTBia. OTHOmMERHIA IMUIYHHEHHOCTH MEXIY
COOCTBEHHMKOMD MMYNIECTBA M JINIOMH INOrAGA0MAMD MO-
TyTh BIiATH JAOIb HA CTENEHb HAKA3aHiA, M IPH TOMB, ——
KaKbp Jid HAYQIBHAKA, TAKD M JIA INOXUNHEHHATO: €CJH
HNOAYMHEHHA MmpecTyneHb, OTKA3aBh BB IOMOIM HAYAJIHHH-
KY, TO H HAUAIbHUKDB HEJOCTOMHD JAHHATO eMY 3BaHifd,
€cIm OHB CBoe MaTepiaibHOE $JAaro NOCTABUID BHINE KH3HU
OAHOTO M3B COTPYAHAKOBH BEPXOBHATO BOXKJA, €CIH OHD
npeneGpers MHTEpecaMu NMOCIBIHATO BO NMA INYHBIXD HH-
TepecoBs. HopM® ImenuiimEapraro mnpasa HA TOT'h, HH
Apyroii He HAPpYWHIB, HO JOKa3axs cBouMH AblicTRiaMH
HexelaHie I[0KEePTBOBATH JHUYHHMG OJaromMs A1 Giara
BoiicKa.

Bbs BoeHHOMH OHTY BO3MOKHH, HAKOHEN'B, UOCATA-
TeICTBA HA NMYNIECTBEHHHA I[PaB2 UACTHHXD JUIB [pH
BHODOJIHEHIH HBKOTOPHXB o0dasaTerbHHXB IbicrBii. Bb
3TUXD CIYUAdXb HApYIIeHie NpaBa He ABIAeTcA 00A3aH-
HOCTHI0 BOEHHOCIYkamaro (kaxb, Haupumbps, xbicrsia
HAUAJIBHUKA, CHJIOfl YCMHUPAIOMIAr0 HEMOKOPHATO IOJXYHHEH-
HAro); HANPOTHBG, 3AKOHD YCTAHABINBAETH, KaKh oluiee
NpaBUIO, -— HENPHKOCHOBEHHOCTh IPaBh TPETHHX'H JHID H
OTBBTCTBEHHOCTh BOEHHOCIYHKAIIAXD 3a BApyIleHie 3THXD
OPaBB, HO He GMWHACMS 65 GUHY UMYUWECTEEHHbIL Yulephs,
IOpHYMHEHHHA TIpajkJaHAM'b, €CIM OHb BO3HAKD KaK'h He-
n30bxnoe crbiacreie nabitersifi oGasarernEHXB. 3rbeh MH
mvbeMb BB BHALY, IIaBHEMDB o0pasoMs, uerpebienie upo-
m3pacTaHili OpMm BOEHHHX'H YNpPakHEHIAX'> MMPHAro Bpe-
MEHN, TAKh HA3HBAEMHXD Bb Hamell apmim ,noTomoksp*
(ro He norpaBs). OTHecTH ITH «IOTONKM» Kb umery o00s-
3aTeIbHHX'F — HEBO3MOKHO, TAKH KaKh YHWUTOKEHie MMy-
I[ECTBA COTPAKIAHD HE MOMKETh BXOAHTH B uMcIO 06s-
sanHocTell Boficka, mnpussanHaro BbH oxpanb oOmecrBen-
HHXB, a crbroBareibHO, KOCBEHHHMbH HYTEMh H YAaCTHHXD
uurepecoBs. OcuoBanie HeBMBHeHiA BL BUHY Bb JAHHOMD
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exydab — o6d3aTenrbHOCTh BOGHHHX'h YIpakHeHih m BHTe-
Kajollee OTCIOXA HPABO lPHUMHEHid HMYIIECTBEHHATO Bpe—
Ia; rpaHmiH ke HeBMbHeHia oupexbisiorea pakTmueckoit
Hen30bkuEOCTRIO. YcaoBiA HeBMbBHeHiA, KOHEUHO, NOIKHH
OHTH YCTaHOBJIEHH 3aKOHOMB.

Bb meropim BoenHo-yroiaosHaro mpasa u xbiicTByIo-
H(eMDb 3aKOHOJATeIsCTBE BB OTHOHmEHIH TOJIBKO UTO W3IO-
KEHHHXD BONPOCOBbL HE COAEPIRHUTCA IIOUTH HUKAKUX'B IO-
CTaHOBIEHii.

NmymecTBeHHNA OTHONIEHiA BOEHHOCIYAKAIINXH Olpe-
1bad0TeA TpamAAHCKUMH 3aKOHAMM H, BB TBXB cayuadaxs,
kerza pbficTBia  3amnTepecoBaHHHXBH JIMUE He HAPYUIAITH
cleniarbio BO3IOKEHHHXbh HA HUX'b 00A3aHHOCTell, mOCTa-
HOBJEHiA BOEHHO-YTOJIOBHATO 3AKOHA, KOHEUHO, COBEPLICHHO
N3IANIHM.

Yro ke kacaercs NPHUMHEHiA MMYILECTBEHHATO yuiepba
YACTHHIMB JHLAMB UPH BOEHHHX'h YINPARAEHIAXD W I0XO0-
JIaxXh MAPHATO BpeMeHH, TO olpexbienie yciaosiii HeBMbHe-
Hig Taknxb JbiicTBil B BAHY BOEHHOCIYKAUIUMB, BooOIe,
I HAUAILHAKAMDB, Bb YACTHOCTH. KpaiiHe HE00X0AMMO AIdA
yeTpaHeHis npousBoia W HeOpEe:RHATO OTHONIEHIA Kb YKo
co0cTBeHHOCTH. BliepBHE Y HA¢’h 3TOTH BONPOCH OHID 3a-
TpoHYTH Yiaoxediems Ilapa Axexchs MuxaiinoBmua, koro-
poe Bb Ta. 7 CT. 4 YCTAHOBMIO JOCTATOUHO TOUHHSA (op-
MaJhHHH ycaoBia neBmbuenia Bb» BmAy xbaniil BoenHo-
CAYKAIUX'D, UPUUMHAMEXD Hen30BAHHI Bpelb UACTHHMD
JMIAMB BO BpeMs INO0X0Ja. YKAa3aHHAA CTaThA Y IOKeHid
TJACUIA. ,& BL KOTOPOe BpeMs Y BCAKUX'D NOMBIUKOBS
M BOTYMHHMKOBD JYyIH OYAYTH He 3alepTH, Bb TO BpeMs
paTEEME I0AAMB, uayuu Ha IocyaapeBy cayxOy, mHa ay-
raxb CTAaBUTHCHA Y BCAKUXD Jojeil Oeslenno. A BB KOTO-
poe BpeMa JXyrW OYAYTH 3alepTH, W MMB CTABHTHCA M HA
3allePTHXh JIYTax®b OTHb AOPOrH HA OJHY CTOPOHY mNome-
pers Bb IATH Ca:keHh Oe3NeHHO ke, a jalb naTu caxessn
oTh JOporM BB TEXD 3alepTHXD Jyrax’s He CTABUTIMCH,
¥ TpaBb He TOIOUMTH, M JOMAAGMM He TparmTH“ !).

Bp mnocrbayomuxs 3aKk0HOJATEIBHHXDH COOPHHKAX'H
MH He HAXOAUMB NOJ0GHHXB mnocTasoBienii. Jwmme c¢b

N ,Yaoxenie IMaps w Beamkaro Kuass Adekcbs MuxafitoBnua, Bb
IBTO OTB COTBOpeHist Mipa 7156¢ (w31 1820 r.)
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m3paniems (. B. [1. 1859 roxa orHomenia MaHeBpHPYIO-
IUXD BOACKS Kb MMYIUIECTBY YACTHHIXD JMIL OHIN onpe-
Ibrern Bb BoeHHOMD 3axkonbs. Bw npmaoxenim III, x»
cr. 98 u. IIl, kn. 1l Bomam mpaBmia o upoussopctBb Boii-
CKAMH MaHEBPOBh BB MHUpDHOE BpeMdA; I'M. V 3TUXb npa-
BAXB NMpPeLyCMATPUBAJA CIyyaW IPUUMHEHis BoHckamn HMy-
IIECTBEHHAr0 BpeJXa. HTeNAMb, onpexbisra yerosia nesmk-
HAMOCTH Rb BHHY HAYAIbCTBYIOI[MB JuIaMb yuiepba, He-
n30b:KHATO 110 XOXY MAHEBpA, M YKAa3HBAJIA HA IHUHYIO H
AMYIECTBEHHYI0 OTBETCTBEHHOCTH BOEHHOCITYKANIMX'B, NpU-
UNHEBIIMX'H HanpacHHil Bpexs. Crt. 70 saupemaxra copep-
MeHHO NPOXOXh BONCKD uepesdb 3achaAHHEIA 101dA, OTOPONLI
M cagH, a ¢T. 72, X03BOXsABIUAsA pazbmpaTh MOCTH, 3a00pH
M T. NI, 00A3HBaJa. BOWCKAa BO3CTaHABIMBATHL 3a1bMB 3TH
COOpY:KeHi B'h NpekHeMb BUAL COOCTBEHHHIMH CPEICTBAMU,
IpAYNHeHie JNIIHATO Bpeja 3anpemlaroch HOXH YTpo3oi
HAKA3aHisl BUHOBHHIX'> M MMYIIECTBEHHOH OTBBTCTBEHHOCTH
nravaibHuka. IIpaBnaa aru, me Gynyunm ¢dopmairnrno ormbHe-
HH, He uMBIOTH Temeps BuKakoro npnvbuenia Ha npakTaxb.

Bb abiicTByiomeMb 3akoHOZATEIHCTBE Kb JAHHOMY
BONIpoCY oTHOCATEA: €T. 669—6T70 Ver. o 3eMCKUXB  110-
BaEHOCTAXD (CB. 3ak. 1. IV, m3x. 1899 r.), onpexbasomia
cryyad Bo3MBIeHid KasHOH UYACTHHMB JNOAMD YOHTKOBb,
OpHYAHEHHHXD JXbicTBinMu Bofickb, m ,lIHCTpYKUia AxA
NPOU3BOJCTBA HOABIAKHBIXH C¢OOpOBHX, BB KoTOpod § 11
onpexbisers HOPAXOKD MCUHCIEHis DTAXD YOHTKOBD M CO-
craBb oubmounuxs kommuceiii (IIpuk. o Boen. Bba. 1900 r.
Xe 110). Ilo passacuenio me I'1aBraro LlItada, dopmans-
HEMB YCJIOBieM'b, HPH HAINYHOCTH KOTOpPAaro yOHTKM He
ofpamaioTes HA HAYAIHHUKOBB uacTeil, ABIsgercd yIO0CTO-
Bbpenie nojxie;kamaro HaYaJIhCTBA O TOMB, UTO ,NOTONKHA*
6sn HenaGhxkaw Y).

Bb uocrbxiree BpemMsa Bb BOEHHOMD MnHmTechB'h
paspabaTHBaTCA HBEKOTOPHS HOBHISA 1OCTAHOBIEHIH 110 IaH-
HOMY BOIPOCY. ‘

VIIL

Mb nepexoxumb Teuepr kL phurenio Tpyaabimaro
BOIIPOCA BOEHHO-YTOJOBHATO NpaBa—O BIiAHIN NPHKA3a HA-

') Orsniph aasuaro Iltada 1892 v 5 nogdpa Ne 490: ’7 00'bsIBICHHBIR
Bb IIpukasanin no Boiickamb Buiencraro Boe. okp. 1892 r. Ne 178 u 8D
Ipurasanin uo BoickaMn Bapmapekaro Boen. okp. 1891 v, \» 22,
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YaJILHMKA HAa OTRBTCTBEHHOCTH HOAYMHEHHAro0 3a NpecTyl-
HHA AbficTBia, coBepmeHHW# nocrbiENMB BO WMcnoxHeHie
aToro mpukasa. Exsa i MoxHO ykasaTe Apyroif Boirpocs
BOEHHO-YTOJOBHATO 1PABA, KOTOPHH BH3HBaIbL OH Goxbe
pasHOOOpasHHA M JAPYr'b JApyra HekIwuaiomia phimenis.
Hun oany umsb dopmyas, onpepbasiomuxs HeBuMbHeHie BDb
BHHY COBEDHICHHHX® NOJYMHEHHHMb 110 lPUKABAHIID Ha-
yaapHnKka JbHcTBIf, M3e YMcIAa NpexTATAEMHXD BB JHTE-
parypb m Haxozdmmxb ce0b MbeTo BB 3aKOHOZATEIb-
CTBaX’h, HeIb3sA cumTaTh 00meNpPUsHAHHOI.

Cxbxyers Jaum ¥3B HTOr0 B3aKAOYUTH, UTO BONPOCH
0 3HAueHiM BOMHCKATO IPHKA3a €CTh JIOIHUECKH H QarTi-
ueckn Hepaspbummaa 3agaua, WIM jKe lPAYMARQ pasHoOriacii
Kakag 1n00 mHas. Mo moiaraeM’b, UTO NPU3BHATH OPHAH-
YyecKoe 3HAueHie BOMHCKArO l[PHKAa3a 3aragkoil M OTKa3aTh-
¢4 OoTb ea pasphbuenia Takb ke, KAKb OTKa3aluch OTH
HONBITOKD HANTH KBaApaTypy Kpyra, Bo-NEpBHXB, HeJO-
cTofiH0 ueiropbueckaro pasyma, KOTOPHIl He MOMKETH OCTA-
BiATH Oesb onpexbienia cojepmxaHie ycTAHOBJIEHHAI'0 HMb
/&Ke 1O0HATIA, a BO-BTOPHX'h, HEBO3MOKHO 10 COOGpaKEHIAMD
IOpUINYECKEMb, TAKD KaKb BeAKifl NMpaBoBOH HHETATYTH
MokeTh OHTH TAKOBHMB TOJIBKO TOIJA, KOTAA CiIaraoimlie
€ro »IEMEHTH, NXh OTHONIeHie MexAY Cco00i M Kb dIeMeH-
TaMb APYIUMXs HMHCTUTYTOBH H3BBCTHH m TOuHO ompenk-
J€eHH.

Eexn nocranoBienia 3aKOHOAATENLCTBH 110 JAHHOMY
BOIIPOCY M BHBOAH TeOpiM HpaBa He MOryTh OHTH IIpH-
BHAHH YAOBIETBODUTCIBHHMHM H, XBHCTBHTEIbHO, 34KIO-
YalTh BB cefb MHOro npormBOophuill M HEXOCTATKOBDH, TO
NpUUARY 3TOro crbiyerh MCKATH BB CTPeMIeHiM COCTABH-
TeXeil KOJEKCOBh M I0PHCTOBb-TECPETHKOBh — O0'bATH He-
o0paTHOe. Cb 0xHOH CTOPOHH CYURTATH HEOOXOAMMEIMD
YCTAHOBHTH NPMHIMI'G (€3YCIOBHATO NOBUHOBEHifl 6CAKOMY
NPUKA3AHII0 HAuajJbHUKA, & Cb APYrofl CTOPOHL HAXOIATD
HEBO3MOAKHEIMB cIbaaTe Hem3ObkEHI 0TCI0XA BHBOXS 0 Oes-
OTBETCTBEHHOCTN NOBHHOBABUIATOCA NOJUAHEHHAro. Ycra-
HaBIMBasA oOrpaHuueHia »3Tofi OesorsbreTBEHHOCTH, paspy-
MAlTh 2HAYEHie OCHOBHOrO mpuHumna (6esycaoBHaro mo-
BHHOBEHisl) N CO3JAIOTH NOJHHI UPON3BON'D, 3aBepmawmiiics
OTHEeCEHieMb BONpocA 0 HeBMBHHMOCTM Bb BHHY HPAKA3aH-
Haro Abania Kn BonpocamMs (akTa, phliaeMHMDb CYIOMD
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no obcrosATerbecTBAMD Kaxkaaro orabibuaro cryuas. Takoi
IyTh, KOHeYHO, olieruaers phmenie sajaun, HO BB cMHCIh
oupexbrenia npaBp m 00A3aHHOCTeHl JIMI'D NPUKABHBAK-
Wwaxb H HOBUAYWIUXCA He JaerTdh HuUkakoro orsbra. Ecan
On 3akoE® TOBOpMAB: XbAHiA He BMBHAIOTCA BB BHHY,
KOTJa cyds 10 oOcroaTeirscTBaM’bs Xbla npm3maers 3To
HYNCHBIMG WIH  603MOJNCHHIMG, TO, OUEBHAHO, UTO NpPH Ta-
koMb phimeninm Bonpoca HHM OAMHD T'DAKIAHNHD HE MO
0m OuTh yBbpens BB mpaBoMbpHocTH cBomxb AbiieTmiil u
cBoeil GesorpbrersenHocTd, a cyxy OHIM GH NPHACBOEHH
¢ynrnin sakomoparens. Jpyrumu cioBamm, oOuecTBeHHHI
U TOCYJXApCTBEHHHI NpPaBONOPAXOKD OHIB OH HEMHCIHMB.

Bt paBnoii Mbpb meMmmcinMo cyuiecrBoBamie Boiicka,
ecIM HOPABOBHA OTHOIIEHiA COCTABIANIAXG €ro JHIH, HE
oupexbieHH TOuHO BB 3akonb. Jrorp nocabamii AoIKEBD
VCTAHOBHTH: YCa0Bif 003aTeIpHOCTH NPHKA3a HAYAIHLHUKA
¥, Bb 3aBHCHUMOCTH OTH 3TOil obasarerbHOCTH, — OTBBT-
CTBEHHOCTH 10AUMHEHHHX'h 34 NpecTYNHbA xbaHiA, coBep-
mennps Beabxersie mpukasa. Teopis e BoeHHO-yroaoB-
HAaro npaBa nyTeMb m3crbpoBaHid 0puaMuecKaro M Impak-
TAYECKAT0 3HAUEHid BOMHCKAIO NPUKA3a JOIKHA 00IEruuTH
3aKoHOJaTemo phiieHie TONPKO UTO MOCTABIEHHOH 3ajaud.

He noarexnts comubmilo, u OHJIO y&Ke YKazaHO BHIIE,
yTo HeBMBHeHie BB BAHY MOJAUHHEHHOMY NIPNKA3aHHHXT eMy
HauaabHUKOMB AbiierBiii  Beenbao 3aBueuTH OTH yeraHo-
BICHHAT'0 3aKOHOMb UpPUBIUNA—OE3yCIOBHOA Wan ycaoBHOF
obasarerpHocTH npukas’a. 0043aTeAbHOCTH 3TOr0 mocrbx-
HATO MOKeTH OHTb odyciaoBiena: I) upusnakamum ¢popmais-
HHMI—Q) JIWYHOCTRI0 NPHKASHBAINIATO X HOBUHYIOIIAr0CH
U MXH OTHOmeHiAMu, 0) BpeMeHeMDB, B) (opmoii mpmrasa-
mig; II) npmsEakaMu MaTepialbHHMH—a) 3aKOHHOCTHIO CO-
Jepxamin, BB cMucab mnoxsoro coorsbreTBif 3akomy, 0)
KOMIIETeHTHOCTHI0 HAUYAIhbHAKA M (WIM) NOAYMHEHHATO0 Kb
COBEpIIeHil0 JAaHHArO, 3AKOHHATO MO CYNIeCTBY, IPHKA3aH-
Haro xbaHIA, B) 3aKOHHOCTHIO OCHOBaHifi (IPHYMHB) HpHAKa-
3anif. B naipnbilmeMd nsiomxeniw MH nocrapaemea pb-
IATH JBa BOOpOCA: KAKOi WM3B JBYX'h YKA3aHHBIX'D NPHH-
IMIOBDL 00A3aTEIHHOCTH IHPUKA3a JOIKEHD OHTH H30paHb
Bb BOGHHOMD OHTY, M eciu BTOpO#, T. e. ycioBHOH 00a-
3aTE€IBPHOCTH, TO KaKie NPH3HAKN JOIKHH COO0HIATH INIpH-
Ka3y HaualbHMKA 3Ty ob#sarexrsnocts? Toxsko mnocarhs pk-
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TeHid HTHYH BOIPOCOBH MH OyJeMb BB COCTOAHIE ompe-
IbinTe BIigHie NpUKa3a HA BAHOBHOCTH INOJUAHEHHAr0 34
COBEpIIeHHHS WNMB BelbieTBie upHKasa npecTyuHHs k-
AHIA.

Yro ecabxyers pasymbre mnoxs noHATIEMD mpUKasa
BooOme M BOWMHCKAro npmkasa B uactHoetn? ,Ilpnkass
BoeHHHH ecTp o0A3aTerpbHOE NI BHIIOIHEHiA TpeGoBaHie
HAYaJIbHUKA, o0paimeHHOe Kb NOIUMHEHHOMY® TIOBOPHTH
npogeccops Kyssmmubp-Kapasaess '); ,nprxass”“, no ompe-
xbaenio Calker °),  ects BHpamenie BoIm nuna, oGpameH-
HO€e Kb JPyroMy, o0A3aHHOMY IOBHHOBEHieMDH, O coBeplle-
Hig 3TEMT ODocrbiauMs Kakoro ambo xbiicTia mim o BO3-
Aepaauin oTe AbicTsia“; onperbienie cxoamoe mo coxep-
JAHI0, HO ¢b He3HAUNTEIhHLIMU PeXaKnioHHEMH M3MBHe-
HigMp, aaers Damianitsch ’). Cb Teopernueckoif Toukm
spbnia Bropoe oupexbienie Toumbe, TaKP Kakb OHO He
npexpbmaers Bonpoca 00 obasarerbnoct npukasa. Ilpu-
Ka3b MOKeTh OHTh He Beerja 00A3aTeIbHHMB JUIA BLIOX-
HeHiA, coxpamaa Beh Jpyrie npueymie eMy HpPH3HAKM.
llpnaass onpexbrenie npodeccopa Nyssuuna-Kapapaesa
npujercs NpH3HATH, UTO TpeGoBaHie HAUANLHAKA LPECTYI-
HOe W He INojlesamiee HCIOIHEHI0 HE MOMeTHh OHTH Ha-
3BaHO ,upuKasoMb“. Mexxy ThmMb, BHpamkenie ,npecryn-
HH DPHKA3B“ YCBOEHO W JUTEPATYPOil W BAKOHOJATENH-
CTBAMH, PA3IMYAIOUIMMHA NPUKA3'h 3AKOHHHA M IpecTynHHIii.
Bropoe omnpexbienie, Gyayuu BRDHEMSL U0 CYIIECTBY, Tpe-
Oyers mbkoropare passutisi E 00hACHEHIs.

Boxst uenopbka ects emOCOOHOCTH Kb CO3HATEXHHOM
caMoxbsrersmocrn. Ilpm HaamusocTH c¢o3Hamia uenroBBKB
HEPEeXOIUTH. OTh NOKOA Kb JbAreisHocTH BeabjacTeie Bo3-
HAKHOBeHiA npexcraBienii o wbim, jocruxenie Koropoi
MOKeThb BH3BaTh UYBCTBO YJAOBAETBODeHia meraniif miu
Aa;K€ UyBCTBO YaoBoapcTBiA. HeBo3MOkHO npexcTaBETH
ce0b xbifcTsiii cosepmenno GesnbipHmxb. I[bip Moxers
OHTb HAUTOMKHA, OMKOOUHA, MOMKETh HE CYNIECTBOBATH
peanbno, a OHTH JUIOhF BB BOOOpaeHinm ueroBbka, MomeTs.
HEIUpPEPHBHO M3MBHATHCA, HO HHOKAKOe CO3NamenssHoe. JBU-

') BoerHo-yronoBuoe npaso, ctp. 60.

?) Die Strafrechtliche Verantwortlichkeit fiir auf Befehl begangene
Handlungen, s. 7. -

3) Studien, s. 42.

11
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seHie HeMBICIMMO Oes’s NpexpcTaBieHid o wbin ero. Beakoe
Xsmkenie ects nepembmenie Thia no ussbersoMy Hampa-
BleHil0, omperbideMoMy INolOkeHieMT: HAayalbHOi M KOHeu-
Hoit Toukn. JbiicTBie ueroBbka BHpakaercd Takke BB
IBHKEHIM M HeOOXOZHMO NpeiNoiaraeTb CylecTBuBaHie Bb
cosHamiu Juna ybiicTBylomaro npejacraBieHia 0 KOHEUHO#
whin apmmenia. Ilpu orcyrerBim MoTHBa (nMpexcraBieHia o
nbau) pbarerbHOCTH, IBHKEeHie BB JAaHHOM HANPABJIEHIH
MOMeTh BO3HHKHYTh TOIbKO Beabxcrsie Bospbiicria Brbm-
Heil, nocroponHell, npuEYyXKJaOmed CHIN, KOrja Helb3d
y#&e TOBOpHTH O Kakoii amGo cosHaTelbHORl camodnamens-
HOCIL. '

Ecim mMn naGmopaems pbiicrsia uexosbka, T0 BB 60Jb-
muacTeb cayuaess MoxeMms onpexbaurs nbin, Kb KOTOPOH
OHh cTpemnTcA (He mpexcraBienie o ubim, kaks BbuTO
MHINBUAYAIBHOE, & caMyl0 ubis, KAKP KOHEURAYI TOUKY):
IIpu JBUAKEHIAXH CIOKHHXD onpexbieHie Komeumodl mhim
MOKeTb NPEJICTABHTH 3aTpyjlHeHie, HO nbinm uacTHHA He
XOJKHH YCKOAB3HYTH OT'b Hamero naGuiogenia. Ecin uexo-
BEKD BHIpakAeTs CBOW BOIN, KAKh InyHoe phmenie co-
BepmATE 9TO Ju00, TO HEW3ObAKHO YKABHBAITE OJmsKAaii-
myo #im KoHeunylo 1ubib. Uesopbrb, kelas BH3BATH
onpexbiesHy0 10 HanmpaBleHi0 ABATEIBHOCTH JAPYTOro
Iuna, MokeTd Bo3ABHCTBOBATE HA HEro MeXAHUWYECKH MIM
ncuxoxoruuecku. IIpu nepBoms cnoco6s rbarersnocTn AMLO
AKTHBHOE NPHIOKHTH (U3MUECKYI0 CHIY Kb OpPraHaMs® Thia
JIHUA NACCHBHATO: IIPM BTOPOMB—IIOCTAPAETCA BH3BATH Bb
CO3HAHIA NACCHBHATO JHNA CcOOTBBTCTBYOWif NeMxoIOru-
ueckifi MoTHBB. Ecim HACTYmnTh TOMRAECTBO ITHXH MOTH-
BOBb Yy 000MX'h IMIB, TO BTOPO€ — BHIOJIHMTH YCBOEHHOE
HMp jKeXaHie lepBaro H coBepmuTh 3a Hero Bch abil-
CTBifi, HEOOXOXUMHA XId JocTHAerRis whinm.

Yxasanie ubam ompexbisers, 0xEako, TOIBKO HAlpA-
BieHie jaBmkenis. Berbys 3a mpejcrasienieMs o wbim Bb
CO3HAHIM yenoBbKA AOIKHH BOSHHKHYTH NpeACTABIEHIA O
cpexcrsax’b B Bpemenu pbarersnoctn. Koraa msOpana mbas,
OTHICKAHH CPEeACTBA M YCTAHOBIGHH MOMEHTH IMepexoia
OTh HOKOA Kb JXBWKEHil0, Torxa jabareibHoCcTh uexopbka
onpexbiena cosepmenno. Bs Toil xe mBph Gyxers ompe-
Xbrzena u pbarerpHOCTH JIPYroro JUNA, €CIH BH €ero co-
3HAHIH BOBHNKHYID TOXRAECTBeHHHs: npexcrapienia. Coso-
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KYIHHOCTh 3TVXH TpPeXh IMpeJCTaBleniii BH3HBAETH Uelo-
BBKa KB cosnareibHofi camoxbareirrHoCTH, a ¢HOCOOHOCTH
kDb 3T0R mocrbiuell ecTh TO mCEmXMUecKoe CBOHCTBO uexo-
Bbka, koTOpoe MH HazHBaeMbh Boxell. Taxums o6pasoms,
BHpajKeHie BOJH OJHOTO IWNa, o0pameHHoe Kb JApYromy,
ectp Yykaszamie ubam gabarersmoet droro mocxbumsaro,
CPeICTR's KB JAOCTHAKeHI0 UWEIM M HAUANBHATO WJIM KOHEY-
Haro MoMenTa IbATEILHOCTH.

Mu ke Bagbiu BHme, uro OHTie Bolicka M BHIOJ-
Hedie HMB CBOEr0 HA3HAUEHIA BO3MOMKHO TOJIBKO TOTAA,
KOrZa BbH KamkIOMH BOEHHOCIYKAameMb OyJIeTh pasBATA
¢nocoGHOCTh Kb CO3HATEIRHOMY IOAYMHeHil0 cBoefi Boim
Boxb BOKJIA, MIM IPYTAMH CIOBAMH, KOTJa BH CO3HAHIM
KakJ1aro BOMHA NpeXcTaBiedia o whim, cpejicTBax® M Bpe-
Menu ero camoabsareirrHoctm OyAyTH COBNAZATH Cb COOT-
BBTCTBYIONEME MPELCTABIEHIAMH BEPXOBHATO BOKAA. JTa
cenoco0rocTh poctaraercd Bocnuraniems. Horjga cnoco6HocTh
Kb TAKOMY COBHAJEHil0 NMpejcTaBIeHiff AOCTHrHyTa, TOraa
NOBMHOBEHie 10JyuaeTs XapakTeph OOA3ATEILHOCTH, HE
CTOJNBKO IOpMAMYECKOi, CKOIBKO JOrMUECKOil M MCHX0JIOTH-
ueckoii. IOpmauueckas ke 0043aTeIbHOCTH CO3JAETCA YTPO-
30if HAKa3aHiA 3a HENOBHHOBEHie M (PU3MYECKHMD [PHHY-
maenaiemb. OTs BepxOBHAro0 BOKAA NpaBo onpenbienia sie-
MEeHTOBb caMoXbATeI HOCTH BOMHA IIE€PexX0JdTh Kb €ro
HauyadbHAKAM'B. Eciu BepxoBHHI BOKIAL YKa3HBAETH TOJbKO
ob6myio ubis xbaTerbHOCTH, TOTAA HAUATHLHNKAMD NpPERO-
¢TaBiasgercs BHOOPH BCAKHX'® cpelcTBh W ompexbienie Mo-
menra Xbificrsifi; Ta e cBo6oxa coxpaHsercA 3a INOXYM-
HEHHHM'Db, eCIH BTOPOil Mam Tperiil a1eMcHTHS He GHIM ompe-
XbIeHN HAYAILHIKOM'B.

TakuMp 00pasoMb, npurass 65 60enHoMs Ovumy ecmd
YKa3anie GEPTOSHBIMG BONMCOCMT UM HAUANDHUKOME NOOUU-
HENHOMY YUNAU, GPEMEHU U CPEOCMET €10 OMAMELLHOCTU.

Boiicko MomxkeTs ynpaBIATBCA TOJBKO €IHHOI BOJEI
‘BOKIA, a KamJuil BoMws A0IKEeR'h OHTH clocoGen’s moBH-
HOBaThCA TOIBKO efi M, crbpoBarerbHo, 00A3awh Hampa-
BIATH CBOW® ABATEIHHOCTH TOJIHKO Kb TAKMMb WHIAMB, 10-
CTMI'ATh MX'hL TOJNBKO TAKHMH CPEJACTBAMH M Bb TaKie Mo-
MEHTH, KOTOPHE YKA3aHH BEDXOBHHMB BOKIEMb BB €ro
noBexbuiaxs miu BH 3akonb. Eciu xbaTelsHOCTH BOEHHO-
cry:amaro onpexbasercs upexcrTaBieHieMb 0 KOHEUHOR

11*
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nbau, ykasamHoll BomjeMsb (maum uacTHOi nbam, xemamei
BB TOMB K€ HAIIPABIEHIH), TO 3Ta NBATEIRHOCTH HpaBo-
Mbpra u ofasareipna; ecinm jocTukenie m3bpanHofi mwham
BOCHDENIEHO BOKJAEMB NOXB CTPAXOMDb HakaszaHia — xbanie
NpPeCTYNHO; ecim AocTmkeHie Toli mam apyroii nbim mHe
npeAuncaHo M He 3anpenieHo — xbaHie BOEHHOCIYAAIATO
opuanyeckn Oespasimuro. Ecam aoctmxeénie ubim o6asa-
TeALHO MIN He 3anpelleHo, HO 3anpemeHH HM30PaHHHA cpex-
CTBA, WIM XOTA M JXO3BOJEHH, HO Npexnoiraraemoe AbiicTsie
3a0pemeHo Bb NAHHHI MOMEHTh—BO BeBXB 3THXB cIy-
ganaxp IbaTearHOCTH BOGHHOCTYRAMAro OyJleTs NpecTyNHA.
Bb coorBbrerBin ¢b 3THMEH Hauaramn onpexbiserca o0s-
3aTEILHOCTh, NPECTYNHOCTh M IOpHAnYecKas Oe3pas3inu-
HOCTH NIPHKA3a HAUAIBHUKA.

BoemHocayxkamiii 00s#3ans NOXYAHATbCA HE JIMUHOM
Boxb HauanpHMKA, & BOXE BepXxoBHAro BOXJA, BHpaxeHHO
yepess MOCPEJCTBO HAuaishbHAKA. IloBMHOBeHie WHAMBHAY-
aJbHOI BOJM 3TOro nocarbiHAro Ha pALY Cb NOBHHOBEHieMB
Boxb BOXAA HEeMBICIMMO BB BoOiickB, TakKh Kakp BOKIb
MOkeTh OHTH TOIBKO OAMHD. Kcim ykazaHHas HauyalbHA-
koMb 1bib, ompexbiennns umb cperctsa M MOMeH1H AbA-
TEIBHOCTH COBIAJAKTDH €b COOTBETCTBYIOMUMIA 3leMEHTaMHI
BOIM BOKJA-— PAKA3D HAUAIbHUKA 00A3aTeleHb, & HeMNo-
BUHOBEHIE€ NOJUYMHEHHATO-—IIPECTYLIHO; €CIH DIEMeHTH BOJINX
HAYaJbHUKA, MIHM OJMED U3D HUXH He COBINAJAAITH Ch BOJIEIO
BOKJA — UPMKash M 1IOBHHOBEHie €My NpecTyNHH; ecinm No
NOBOXY JxaHHATe AbiicTBiA HM OXWHD N3B 3JJIEMEHTOBDL HE
onpexbien’s BOKIEMB—IIPAKa3Db W NOBAHOBEHie I0PUIMYECKA
Gespasanunn ‘).

')  OTpHHAWTD IOPHHUCCKYI0 0043aTeJILHOCTh HeCdyKeGHATO UPHKA3d
Havaibiuka: Hebaosn, Kypen oout. u. crp. 34; MymHuroBb, 0cod. ‘M. (KOB-
cierTsb) erp. 10: Ryabmunb-RapaBaepb, Boen. yrod. upapo, 4. odm. crp. 62;
Damianitsch, Studien, s. 66; Brauer, Handbuch, s. 23—29; Dangelmaier, Die
Militdar-Verbr. u. Verg. s. 17. IlpotuBonoIosnoe MEbHie BbICKA3BIBAETD Van
Calker, Die strafrechtliche Verantwortlichkeit.... s. 97, 98 u 99; ocHoBa-
HieMD 175 TAKOTO PACUpPOCTpaleHid BIACTH HAUATLHHKA aBTOpPDh NPH3HAETH
BOMHCKOe BOCHHTAHIe, KOTOpOe J0IKHO pAclpOCTPAHATL CBUe BiidHie He
TOIBKO Ha CIy#e(Hble MOCTVIIKH BOeHHOCJAyKamaro, Ho M Ha 1bAcTBig ero
Bb YACTHOA KH3HH. MOKHO BO3PAa3HTh aBTOpY, YTO HalXioJeHie 3a BHB-CIY-
#eORpIMD IOBEIeHieM BOCHHOCTYHAIlAro He HMberb HHYero o0waro cb
NpPHKA3aHiAMH 110 vacTHOMY 1bay. Eciau HoIuHHEHHHBA BB NObAHOMD BHIB
MPOU3BOJHTD BDh CBOCA YacTHOM KBapTHPh OVACTBO, NpHBIekawllee BHAMA-
Hie cochlefl, TO HavalbHHKDB, KOHEYHO, He MOXeTh OBITh JIHIIEeHD lLIPAB3
CIbIATh eMy 10 ATOMY HOBOIY 3aMbyanie, IpHEa3atTh C00.1101aThb NpHIHYie
4 1. . Ho 3% atoro eme e c1biyerh, 4To TOTh-Ke HAYAILUHKD OyIeTh
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Takums 00pa3oMBb, UeHTPD TAKeCTH BL Rompock 00H
00A3aTeIRHOCTH NPHKa3a JEXATH RB Toii whim, xoropymo
JKEIACTH JAOCTUTHYTHh HAUaILBAKD JBiicTBiAMN mOjpUMHEH-
Haro. [lpmkasamie no codeporcaniro cpoemy wpmaaueckn-
OGespazinusoe MM Jaje COBEPIIEHHO 3aKOHHOE MO/KETH
OHTF NpPeCTYNHHMDb, €clIN HaualbHUKD Npu momomu rbii-
CTBill MOBMHYIOMATOCA HOAYMHEHHATO OCYIIECTBIAETH CBOE
npecrynaoe Hambpenie. IIpukasanie coxpanuts cBoii npe-
CTYNHHA Xxapakrephs M BB THXs cayuadxs, Korya AId
JOCTHKEHIA XO03BOJEeHHOH WMIM Jame o6asarerpHOl nBim
HPEANUCHBAOTCA 3AlMPeleHHH CPeicTBA WIM TNpexNucH-
BaeTcA coBepmuTh IbiicTBiA BbL Hex03BOIEHHOE BpeM.

Onpexbienie 06A3aTeILHOCTN WIM NPECTYNHOCTH HNPH-
Ka3a 10 YKA3aHHHM'B TPeMb IIPU3HAKAMB - I'bam, ¢pelcTh
W BpeMeHM, olieruaers, 110 HameMmy MABHIO, BB 3HAUH-
TeIhHOH cremenm pbiIeHie lI0cTaBIEHHATO BHINE BONpOCA
0 Thxp BexrbHifAXP HAYANBHAKA, KOTOPHHA CO3JATH JJisd
HOXYNHEHHaro 00A3aHHOCTH NOBUHOBeHiA. Ecinm BB 3akonb
OyaeTs cka3aHO: He 00A3aTeleHd Jia NOJNUNHEHHATO UPH-
Ka3b, MPEUACHBALIIA cosepwenie npecmynnaio Onanis,
TO 3HAUMTEIRHAA ofiacTh AbARI B3aKOHHHXB n0 codep-
JKcaniio, HO MPECMYNHHKIXS MO uLs Ynau, He OYIeTh OXBa-
geno aroit popmyxoii. Iloscemms »10 upmmbpamu. Ecan
HAYQJIRHUKD TPUKA3HBACTS NOAYNHEHHOMY COOOINMTL BOEH-
HY® TafiHy Hempidremo, yOUTH IPYTOro HAUAIHLHAKA, COBEP-
WUTH KpPaxXy H T. 1., TO Bb 3TUXH CIYYadX® NpPEINHCH-
BaTCA AbaAHIA N0 cBOeMY cojep:KaHil0 NPeCTYIHH:A, a I0-
TOMY, OpPH CYNIECTBOBAHIA TOIBKO UYTO YKa3aHHATO IOCTa-
HOBJE€Hisl 3aKOHA, NPHKA3B YTPAUMBAeTH CBOHCTBO 00A3a-
TeasHocTH. Ho ecanm HauaipHHKD OTPAAR TNPHKA3HBaeTh
OJHOMY H3'h KOMAHINPOBB uacTeil, oxpamsApmeMy, TO0XO0-
UMD, nepenpaBy uepesb pbky,—nepexsmayThca Ha Hb-
CKOJILKO BepCTs BHIIE WIN HAKE OXPAHAEMAro IIYHKTA,
TO NpAKazadie 310, GyAVUM COBEPIIEHHO 3aKOHHO 110 COXEp-

Bb IpaBb NPHKA3aTh MOAYHHEHHOMY He IMTh J0Ma BOAKH 3& O0BIOMD WMIH
JMORHTBCA CHATH BL OmpeIBlIeHHbN vyach. [loguvHeHie HAYATBHHKY BO BCBXB
CIy4asaxb M BO BCB MOMEHTHI KH3HH ecTb pabcerBo (cpaBH. Weisl, Das Heeres
Stracrecht, s. 75), auyero o0maro ¢bh BOCHHON IMCUMILIMHON He uMbBloljee.

Cryxe6HbIfi- XapaKTepb NpHKA3a J0TKeRD ObITh IOCTABIEHb Bb 3aBH-
CHMOCTb, KaKh CIpABELIHBO yKa3mBaerbh A. I'pazosckifi, orb kpyra o0 a-
3LHHOCTEN HNOXAYHHEHHATO, a He OTH Npe[BIOBD BIACTH HAYANb-
uuka (Hau. pyc. rocya. mpasa 1. 1L, erp. 100).
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XaHilo #, crbjaoBareipHo, Kakh OH 0043aTEIbHO, MOKETH
OHTH OAHAKO NPECTYNHHMB, €CIH ITUMD HepembmenieMs
KOMAHANDH OTPAAA sKelaeTpb OOJNeIruATh HENpiaTelo ere
rbiicrsia. Ilpukasanmie sakoHHue NOIYuYHIO 3HAUeHie Iipe-
crynnaro Beabxcrsie mpecrynnoil nbau mauaiepHuka. Ecam
Pa3cMATpABATH €r0 TOJIBKO 10 COXEpKAHII0 — OHO o006A3a-
TeIBHO A NOAYMHEHHAr0, TAKP KAKPH OPEINHCHBAETH CO-
BEepPUINTh BOMHCKifi MaHeBph, HHKAKNMH 3aKOHAMH He 3a-
upeuleHHHii.

HavaxpHuks upeanuceBaers cBoeMy BberoBomy oT-
HpaBAThCA BB KA3apMH W I03BaTh KOI'0 JIU00 H3B HOAUM-
HEHHHXDB; INIpAKaszaHie COBEPUIEHHO 3aKOHHO; HO €CIM OHO
oTAago cb Hambpeniems yramuts cBmabrens juA coBepuie-
Hid BB €ro OTCYTCTBie 3aJyMAaHHAro IpecTYILIeHid, Hanpu-
mbpb, u3HacmioBaHia Haxojxameiica BB kBapTEpb ken-
IAHH, TO NPUKA3D NOTyuYaeTh 3HAUEHie NPOTHBO3AKOHHATO
TpedoBaHis. .

Havaipamks, Bp BBABRIM KoToparo HaxoimTes Heero-
paeMuii MKaQp Cb KASEHHHMH JEHFTAMH, UPEABAXA BD
CKOpoMh BpeMenu nepemblleHie Ha JpPyrylo JIOIKHOCTD,
NPHUKA3HBAETDH NOJKOBOMY ciecapio cibiaTe BTOpOH KIOUB
Kb 3TOMYy mkady, ¢b ThMb, uTo0H, mo craub XOIKHOCTH
M OJHOTO KI0YA, HOXUTHTbL IIPH NOMOIIM BTOPOTO KA3EHHOE
uMymectBo (imuHo u3BbeTHHE cayuali use BoeHHO-cYZXel-
HO/l NDAKTHKH); NpPMKA3aHie NOJIyuYaeTh NPECTYIHOEe 3HA-
yenie TOIbKO BcrbacTBie mnpecrynmoif whim, TAKP Kakb
3aKasp Kmoua, caMb 10 cedb, ectb xbiumie Gespasinynoe.
IToxo6unxs npuMBpOBHL MOKHO UPUBECTH MHOKECTBO U
BeE onm He mojofixyTs noxe GopMyny npukasaniii, ,upex-
NUCHBAOIIUXD NOXUMHEHHOMY coBepmuth IbaAHie npecryn-
HOe“, TaK'h Kakb BO BehX® cayuanaxs oOTh [HOIYAHEHHArO
TpebyloTea onicmeia NpaBoMbpHHA WIH Jaxe 00A3aTeIbHHA.
_ 3aKoHHOCTH mnpHKasaHia MokeTs 3aBEHCETH, KpoMB
TOr0, OTH 3AKOHHOCTH INPEANACAHHHXD HAYAILHUKOMD
CpeicTBs Kb JocTHAeHi0 aosBoremHofi wbaum. Jaa ckopbii-
Iaro JOCTWKeHiA HenpiaTerbCKod NOSULIiM KOMaHIMDPH
OTpAJA NPHKA3HBACTH HAUAILHUKY UYACTH COBEDIINTH lepe-
XOAb Uepesh TeppuTOpil0 HefiTpashbHArO rocyxapersa; s
moxyueHia HeoGxoxuMaro ¢ypaka KOMAHIHDH KaBalepiii-
CKAaro UoJKa, NPH YCIOBiAX> MUPHATO BPEMEHH, MPHKA3H-
Baers JOOHTH 3TOTH (YypamBs CHIOKD Y HeXKeIAlnmuXb
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npoxatTe ero MBCTHHX'H KHTeleil; seiasd Hakaszarh 1POBH-
HUMBIIATOCH NOJXYAHEHHATO HAUAJBHAKD IPHKA3HBAETH Il0ca-
JNTb ero 3umoii BB Xoxoxumii capail (caxydail u3b BoeHHO-
cyae6uoit mpaxktukm). B atux® Tpexs npmmbpaxnb wbias
npukasaniit Bonoashs npasombpma, npecTymHw e cpeacTsa.
Toxpko 3x5CH MOKHO TOBOPATH O ,IIPHKABAHIN COBEPIIATH
xbanie upecrymuoe“, Takb KaKb ANA JNOCTHAKEHIAd YKa3aH- .
HOHl HAuAIBHAKOMD WhIM NOAYMHEHHHI AOIKEHD. eciu OHB
NOBUHYETCA, HAPYIIHUTH 3alipeTh 3AKOHA HIH BEPXOBHATO
BOXKIA, T. €. COgepUumb ORANIA npecrynnbm o cBOeMy
COJXepKaHilo.

Haxoseuws, npm upasombprocTy unbim u cpexcrss,
npukasanie MoxkeTb OHTH IPECTYNHO, e€clIn JOCTHKeHie
Xaunoff wham saupemeno B AaHEH Moments. [Ipukasanie
HAYAJBHUKA NPUHECTH HM3b JABKA BOIKA—IOpHAMYECKH Ges-
PAasINuHO, HO TO ke IpHKa3aHie, OTAAHHOE HAYAILHMKOMD
.OJHOMY W3B CBOMXD IOJUHHEHHHX'H Bb Nepioxh HenoiHe-
Hisgz o6omMu o0A3aHHOCTEl KapayibHOH CIy#KOH —IPeCTyIHO;
npukasagie crpbiAth BBH TOAUY OYHTOBIMKOBL 3aKOHHO 110
ubau m cpexcrBaMb AbficTRiA, HO NpeCTYNHO, e€cCIW TONIA,
BerbacTsie yrposm ynorpeGleHiems opysxia, ofparmiace
Bb Obrereo; npmkasamie paspymaTs 10MB, IpeNATCTBY-
lomiifi xBuKeHilo Boficks NpPM MaHeBPaxX'’h MMpPHATO Bpe-
MEHA—OPeCTYNHO, Bb BOEHHOE BpeMA—IpaBoMEpHo.

TakaMb 00pa3oMB, MH BHNAMB, UYTO IOPHAMUECKOE
3HAUeHie NPAKa3a HAUAIHHHKA HE MOKeT'h ONTH NOCTABIECHO
BB 3aBACHMOCTH TOIBKO OTH COOeposcania MNPUKA3AHHHXD
noxunsenHoMy xbiicTsiif, a Xomxwmro OHTH ompeabiero my-
TeMb CONOCTABIEHiA Ibim, CpelcTBh W BpEMEHH ATHXB
xbiicrif ¢b BHpaxkenmofi Boodme niM BL JAHHOMB CIY-
uab Boxeo BomAd. Bedkoe mapymenie 3Toif Boam npmaaers
NpUKa3y HaualpHuKa m AbficTBilo nojxumAeHHAro0 3HAUEHie
BOHHCKAro MpecTyILlenid; BeAKOE HApYIUIeHie BOJIM 3aKOHO-
Aarens, o6pamennofi ko BchbMB rpamjpanaMmsn, A0IEHO GHTH
KBAIX(PHIMPOBAHO KaKb NpecTynienie obmee.

N3saoxennna coobpamenia caMm co00if HDPHBOIATD
Hachk Kb pbmiemilo Bompoea: kakoii H3h JABYXb INPHHIH-
NOB'h 003aTEIHHOCTH NMPHKA3A — YCAOBHHI wim OGesycios-
HHi A01Kens OHTHL UpnmHATH BH Boifckb? llpukass Gesy-
CI0BHHIH, T. e. oupexbagomii uhas, cpeacrsa M BpeMs
abiicTBia BHB 3aBACHMOCTH OTH BOIM BEPXOBHAI'O BOMIA,
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0 IMUHOMY YeMOTPhHIIO NPAKASHBAIOILAIO, TAKOHA NpAKA3®
paspymaers WAe0 Boificka, YHWYTORAETh BO3MORHOCTH
yupasreris uMb, ormbuaers Bch abficTBylomie 3akonH,
Y3aKOHAETH UPECTYIUIeHi¢, CO3JaeTh AHAPXil0 M Jaers
KamJIOMY HaualhbHAKY BO3MOKHOCTh HHC{IPOBEp:KeHia 3a-
KOHHAI'0 TPABHTEILCTBA M YJXOBIETBOPEHIA IMUHHXB, ca-
MHXB NPeCTYNHHXB MelaHil. Yrposa makasamiems npe-
CTYNHOMY HAUAJBHAKY YTPAuHBaeTh BB TAKOMb cayuab
BCAKOe 3HAUEHie, TaKs KaKb NOJUAHEHHHe, 00A3aHHHE
6e3yCIOBHNMD HNOBMHOBeHieMb, BbH Toff ke Mbph Oyxyrs
0043aHH 3ALATATH CBOET0 HAYAJILHUKR OTH AbiicTBifi Ka-
PATeIBHHX's OPraHOBH BJIACTH, €CIN HAYAILHAKD IOTpe-
Oyern Ttakoii 3ammTH. Ecau na npakrtmrb, Bb BBKOTOPHX'S
cryuasxs, GesycioBHas 0043aT€IbHOCTh MNPUKAZR MOMKETH
M He BH3BaTh BpeIHHXDH nocrbicTBiil, TO BO3MOKHOCTH
TAKOBHX's OYJeTh cyuiecrBoBaTh HenpepbBHO. Ilpummnuns
crbnoro noBMHOBEeHiA MOKHO NPMHATH TOJILKO TOTAA, KOTIA
JOXM YTPATATH CIIOCOOHOCTH COBEpIIATh IpecTYILIeHist,
ClocOGHOCTL KeIaTh W CTPEMUTHCH Kb ueMy JIno; aid
XOCTHUAKEHISI TAKOr0 COCTOAHIZ HEOOXOAMMO JINMATH JI0Aedt
CIOCOGHOCTH MEICINTE M YYBCTBOBATH, JPYIHMHA CIOBAMH,
IPEeBPaTHTh HMX'h Bb CAMOABWKYIHXCA KYKOI.

Bb Boeuno - wpuxnueckoii amreparyph coxpanmiocs,
oxHako, eme Mabuie o HeoGxoxuMoctu crbmoro, Gesyciaos-
HAaro NOBMHOBeHiA, ecin He HA npaktakb, TO wo Kpafimei
mbpt BB reopin. Taxs E. Hueber, npumsHasas HeBO3MOXK-
HHMB U Oe3MECIeHHHMB TpeGoBaTh NOBHHOBEHiA OTH NOX-
UNHEHHHXD BCErjJa M NPH BCAKAXH OOCTOATEIbCTBAXB, HE
JONyCKAaeTh MpPOBO3IJAIIeHid 3TOr0 NPUHIHENA BB 3aKoHE,
TAaKh Kakb ,le soldat ne doit pas raisonner avant d’obéir“;
AaBTOP’> INpH3HAETH XWMepoil cTpeMieHie pAa3BUTh Bb COIX-
aaTh OJXHOBPEMEHHO CHOCOGHOCTH IIOBMHOBATRCA M  Pascy-
AAATh; Y3AKOHEHHOe WMIN JO03BOJEHHOE HelOBMHOBEHie, II0
KaKOMY OH TO HM ORJIO TOBOAY, CO3XaeThb BO3MOKHOCTH
ouacEaro ociymasig Bo Bebxb cryuasxs ).

Bs ToMb ke cMucrb BrckasmBaerca Damianitsch,
KOTODHIf, upn3HaBad HeYJIOBIETBOPUTEIbHEMEU 00a mpuu-
nuna —yciaoBHoii W Ge3yclIoBHOIT 0043aTEILHOCTH NPHKA3A,
CKIOHseTeH, O0JHAKO, BB MOAB3Y MOCIBIHATO, HO CUATaeTs

1) Du role de I'armée dans I'état, p. 218--219.
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Bubers cb ThBMP HEOOXOAWMHIME HE YHOMHMHATH COBEp-
IIeHHO Bb BOEHHO-YIOXOBHOMB 3akoEB 00B o0a3amHOCTH
Gesyci0BHATO NOBHHOBEHIA M 00F YCIOBIAXH OTBLTCTBEH-
HOCTH MOJYMHEHHATo, [I0BHHOBABIIATOCA IPOTHBO3AKOHHOMY
npukasy. llocramoBienis mo sToMy BOmpocy AONKHH OHTL
nombieHs MWL BB lPABAIAXDL CIYHKOH, a OKOHUATENb-
HOoe pbmenie X0XKHO GHTH HPEJOCTABIEHO CYAY, KOTOPHIi
onpexbiuTh: 00a3aHD aM OHIT MOJYMHEHRHHE MOBHHOBATHCH
Bb JAandoMb cayuab. HeoGxoxumo, no wmmbmilo aBropa,
XOoBBpUTHCA 31ApPABOMY CMHCIY BOEHAOCHYKAIaro, KOTOPHIit
cymbers onbnmre oGeroarerscTBa BB ThX® phakuxb cay-
4aAx'hb, KOTAA HAUAILHAKDL OyJeTb CKIOHATH NOJYMHEHHATO
ks m3mbab !).

Br pbmeniu aroro Boupoca Damianitsch immb npm-
coexnnfgeTca Kb MABHIIO KpaiiHaro croponnnka Ge3ycroBHOI
obasaTearHOCTH NpuKaza m cabmoro mnosmHOBedia— Brauer,
KOTOpHii npmsEaers, HanpuMbpsh, NOXUMHEHHAro o0A3aH-
HHMDB HCNOJHATH WPHKA3aHie HAYANRHHKA O 3ajepKaHin
nyremecTBeHHUKa ¢b nbasio orpabrenia ero *). Bn mosjn-
whiimeMt coumHeHinm cBoeMb Brauer He BHCKa3HBaeTb
y#&e NMOXOOGHHXD B3TIAAOBD °).

Ykasannwe aBTOpH, NpE Beeil kpaiiHocTH MXDB MHEBHI,
He pbwawTes, 0JHAKO, PAcHPOCTPAHMTBL HPUHLUI'L Oe3yc-
J0BHOW ofasaTerpHOCTHM NpHKasa HA Beh 0e3b HCKIOUeHis
ciyyan. Ho, yeranaBamBasa 15 mim xpyrid oOrpanHueHisd,
OHH H€ HAaXOAATH BO3MOKHHMB OTBBTATH ouperbienno Ha
BONPOCH—KAKOil ke W3b ABYXH myTefi Xomxens n3bpars
saxonoxarers? Cucrema xe aamaruuBadia pbmenifi me npn-
0aBrseTs HEYero kb cymmb ueropbueckmxb 3Hawiii m He
NMPUHOCHTL HAKOMY HOJB3H.

B® Hacroamee BpeMs MOKHO NpH3HATH, YTO TpUH-
nuns GesycroBHOH 0043aTENRHOCTH TNPHKa3a COBEPIIEHHO
OTBEPrHYTH KAaKb Bh BOEHHOH, Takp W BB o0meit lopmim-
ueckoit smreparypb m 3aromogarerscrBaxb ‘). Ilo mscrb-

1) Studien, s. 74—75.

3) Der dienstliche Befehl zum Verbrechen als Grund der Straflosig-
keit,—Der Gerichtssaal, 1856 r. s. 395—396. ABTOpPL He RAXOAMTH BO3MOX-
HBIMD JOOYCTHTL KakKisi au60 orpaHmyeHis 0043aTeILHOCTH BOHHCKAro MNpH-
Ka3a, Jaxe Aasl cIydaeBb M3MbHBI, cTp. 397-—398.

3) Handbuch, 1872, s. 28—30.

‘) HebaoBb, Kypeh BoeHHO-yroaoBHaro Inpasa, 4. odm. crp. 33—38;
MymnankoB®s, 0c0d. 4. crp. 10—12; KyapMuEB-RapaBaesns, BoeHHO - yroroBaoe
apaso, 4. odw. crp. 282—286; Dangelmaier, Die Militdr-Verbrechen und Ver-
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xoBanilo Calker uu BH pUMCKOi apmin, HM BH apMiaxb
nwbMenkuxs rocyaapersb, HaundHaa cb XII Bbka, ne Bos-
Jararach HA NOIUMHEHHAro O0A3aHHOCTh abCONIGTHATO MO-
BUHOBeHia (cM. cTp. 68 m 77). Kaks paspbmairca artors
BONPOCH BH HAUIEMb BOEHHOMB 3aKoHOAaTeIb¢TBB, Oyxers
ykasaHo Bp crbayiomeil riasb.

O06s3aTehbHOCTS NPHKA3a HAYAILHHKA JOIKHA OHITH
00yCIOBIEHA €ro 3aKOHHOCTHI), TaKb Kakb ,il n'y a pas
de droit contre le droit, il n'y a pas de devoir contre le
devoir“, kakp ropopurs Dalloz. Teopia npaBa m 3akonsb
XONKHH JAmMb pBmMATH BONPOCH O TOMB: KAaKid YyclIoBiA
HEOOXOAMMH JXisi coo0uieHis NPUKA3y B3HAUEHiA BAKOHHATO
n oGasarerpHaro tpeGopanis.

He nomnexurp comubuilo, uro Ha nepBoMb Mbers,
Bh PAAY 9TUXD YCIOBif, JoXxHA OHTH NOCTABIEHA. XHY-
HOCTH NPHKA3HBAOIIATO HAYAIHHAKA.

IlpukasuBats Bb Bolicks MOKETH TOIBLKO TOTH, KOMY
3TO NPABO NPEXOCTABIEHO 3aKOHOMB W BoxkjaeMb. llpm or-
CYTCTBiM 3TOro TNOJIHOMOUIA BCAKOe TpeGoBaHie OXHOTO
BOEHHOCTy:Kamaro, obpamensoe Kb APYroMy, XoTa OH 3a-
HUMAOIIeMY HA30Iee, 110 CPaBHEHID Cb NEepBHMb, I0]10-
KeHie, ecTh He Oorbe Kakbh BHpameHie KelaHiA OPHAM-
yeckn Oespasimunoe. JueBWIHO, UTO KaxAWil crapmiii Mo-
/eTh, BO BCAKOE BpeMa no BOTH BOXKAA, HOXYUYMTH 1PABO
nosexkBaTh, HO 3TO NPABO MOMKeTDh TAKKe IepeiiTn u Kb
MiaxmeMy. 3aBMCHMOCTH IIpABA NPMKASHBaHIA OTH BOIH
BOKJAH €O3JaeTh HeoOXOIUMOCTH TOUHArO YyKasaHia ThXb
JUIb, KOTOPHM'B 3TO IPABO NPHCBOCHO, T. €. HAYAILHAKOBD.

IIpenocrasienie HauaipHMUeCKHXs NpaBp TEMB Him
APYrAMb BOCHHOCIY/KAIMNMB He MOKeTb OHTb, OXHAKO, CO-
BEpIIEHAO IPOW3BOALHO M OescmcreMHo. Beskoe moBerbnie
AMLA, NPHKa3HBaoIaro BH Bofickb, kaks onpexbienie nbim

gehen, s. 16—17: ero-xe Philosophie, s. 84; Hecker, Lehrbuch, s. 89—91;
Weisl, Das Heeres Strafrecht, s. 165—169; van Calker, Die strafrechtliche
Verantwortlichkeit.... s. 104—109; Kleemann, System, s. 67—68; Byubgeprs,
Jlexkuin, crp. 152: Taranuess, Kypes I, erp. 189—190; Ceprbesckift, Pyccroe
yroa. upaso, ctp. 286; Hexiwoaosb, Korcmekrn, crp. 34—45; KucraxoBekid,
Yue6uukb, crp. 132, § 236; Conférances de droit pénal et d'instruction eri-
minal militaire, I, p. 350, § 968; Dalloz, Répertoire, t. XXXV, p. 649, § 417;
Chaveau et Hélie, Théorie, 1. p. 577—578; Ortolan, Eléments, p. 183-—185;
Haus, Principes, I, § 569 u 572; Trébutien, Cours, I, p. 135—136 (310TD 1H-
cartelb CKIOHSeTCS OJ1HAKO Bb J0Jb3y &0CONOTHAr0 NPHHUHALA, HO C'b Orpa-
HEYeHiAMH): G. Meyver, Lehrbuch, s. 272—273; Merkel, Lehrbuch, s. 159—160.
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nau HanpaBienia xbfiersiifi auua, o006a3aHHAr0. NOBMHOBE-
HieM'b, IpeXNoJaraerTs coBlajeHie 3JTOr0 HanpaBleHid ¢b
TEM'B, KOTOpPOE YKa3aHO BOmieMb. 'TomKIecTBEHHHA mMOBe-
abHid, MCXOAALIIA OTH ABYXD> MIM MHOTMXB JIHILB, HO
o0pameHHHA Kb OAHOMY HOJIYNHEHHOMY, HE BHOCATH M3MbB-
HeHid Bb OpHIAUECKOe 3HAUeHie M (aKTHUeCKoe coJep:Ka-
Hie mpHKasadig, a Takke He CO0OHANTH eMy OGoapmeit
scHoctn. OHu ABIAIOTEA COBEPIIEHHO HM3IMIMHUMM H 0e310-
JXe3HHMM BB TOii e CTeleHH, Kakb [OBTOpeHie BCAKAro
xbiiersia, yxke sasepmupmmaroca n gocturimaro wbiau. Ilo-
BexrbHiA e NPOTABOMONOKHHSA, OOpALlEHHHA Kb OJHOMY
JIMNY, JAIAITH 3TOr0 1OCIBIHATO BO3MOKHOCTH BHIOI-
HATh Kakoe in060 n3p HUX'b. Co3HABasA JOTHUECKYI0 HEBO3-
MOKHOCTH OJHOBPEMEHHATO JBI:KeHiA 10 JABYMD Hanpa-
BIEHIAMDb> ¥ HEMHCINMOCTh TAKOTO Tpe0GoBaHiA CO CTOPOHH
BEPXOBHATO BOKJA, JUIO, 00A3aHHOE NOBHHOBeHieMB, Oy-
Xers BHHYKJIeHO Ge3xbilcTBoBaTh, TaKh KaKb JABA PABHO-
CHIhHHE, HO HCKIOUajoLiie IPyr's APYrA MOTHBH He MO-
TYTh BH3BaTh AbATeipHocTA. ToIbKO TOrAa, KOrja OAMHD
B3'h MOTHBOBH WCUE3HeTh, HACTYNNTH BO3MOKHOCTH MOBH-
HoBeHisa. Jlaa aroro HeoGxoxmMa oTMBHA OXHMMB 3B JIMID
npukasaBmuxs cBoero noseabmis. Ecim ke 3T1oil oTMBEHK
He nocaibiyers o CTOPOHH JMIA I[PEKA3ABIIATO, TO KOJLIHU-
3ia npukasanifi MoxkerTp OHTH pbmeHa TOJBKO TpPETHHMB
INNOMb, KOTOpOe YKaxKeThb HampaBieHie AbATeabHOCTH,
orsbualomee Boxh Bomas. Ho »T0 Tperse IMDO JXOMKHO
OHTh eINHO, TAKH KAKB, NPH CYUECTBQBAHIM IBYX'b JHIG,
BO3MOKHO HACTylJeHie BTOPHUHOH KOJIM3iM NpHKasanii.
Takamsb o6pasomsb, abarerbHocTh BoeHHoOCTyKAmaro G6y-
JeTh HeNpepHBHR U pPaBHOMBpDHA TOIBKO TOTAA, KOTJA OHA
Oyaers onpexbiasaThes npukasaHieM’d 0XHOTO JAMIA, Bb CBOIO
ouepeib 00A3AHHATO IOBHHOBEHieM’h TOXKe OXHOMY JIHUDY H
Takb Jarbe 10 BepxoBHaro Bokasd. PasHoMbpHOCTH XKe H
HenpepHBHOCTh BOICKOBOH XbATeIbHOCTH BHTEKAETD Cb He-
00X0XUMOCTHI0 M3 CAMOTO MOHsATIA Boficka, KAK'b eJUHEHis,
BCHAKO€ 3aMejleHie Bh JBHAKEHIM COCTABIANIIUXD €ro uie-
HOBb YHHUTOKaeTh BO3MOKHOCTH BOOpPY:HKeHHOH GophrOH,
TAKD KAKD nMBern cBomM® nocrbiacrsieMs NpmIoAKeHie He
CYMMH CHIB, & PAJA CHIb CIaraomuxs, XbicTBynomuxs
Bh DA3IAUHHE MOMEHTH BpeMend. BepxoBumil BOXKAbL YKa-
sHBaeTh Whib ABATENLHOCTH 60UCK(; KAKIHIE M3B upex-
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craBuTeleii Boxm BOmIA onpexbasers whin xbicrsiii BE-
KOTOpO#l uacmu e6oticka, a cabxroBarelsHO W TBXBH H3B
BXOAAIIMX® BB 3TY YACTh NUINB, KOTOPHA YHNOIHOMOYEHH,
Bb CBOI0 ouepeis, npmkasmBath. IIpaBo Ooirmee Bcerjia
NOTJIOMAETh INPAaBO MeHbINee; npaBo onpexbrenia o6meii
mbam abiicrBia whKoTOpO#f rpymim amne mpexnoxaraers
npaBo ykasamia ubim vyacTHOff OTABIRHEMDB wieHaM® 3TOf
IpYNIH. ‘

Takamp oOpasoMd, BOHCKO craraerca W3b pALA IAI'G:
nocrbaoBaTeIsHO 0GA3AHHHX'D IOBWHOBEHIeM,-—OJUMAHEH-
HHX'h, I— VIIOTHOMOUEHHHX'> NPUKA3KHBATH,—HAYAIbHAKOBD;
5TO NpaBO IPHKA3AHiA MoOKeTH OHTH UPEIOCTABIEHO BB
KOKIHHA JXaHHHHA MOMEHTHs M BH OTHOLIEHIW KaKIAaro or-
XbIpHATO BOWHA TOJIBKO OJHOMY JHIY; IIPABO 3TOr0 MO-
cabanAro, B OTHOMENIM O0A3aHAKXD €My IOBUHOBEHieMb,
NOrJIoIAeTCd NMPABOMDB TOTO JHIA, KOTOPOMY OHB, BB CBOIO
ouepeih, 00A3aHD IOBHHOBaThCA. BB oTHOomeHim RxanHaro
NOAUMHEHHAr0 NPABO IPUKA3HBATH HE MOKETH OHTH Ipe-
ZOCTABIEHO JABYM'h IMLAMb, €CIA IPAaBO OAHOTO M3'h HHXB
He TNOriomaers co0010 MpaBa APYroro, T. €. €CIH HH OJAHB
U3b HAXDH He 00fA3aHh NOBMHOBEHIEMD APYTOMY; MHAUE CKA-
3aTh, BOGHHOCIyXKamiii He MOKeTh OHTH II0JUAHEHD XBYMB
PasHLIM3 10 BIACTA HAUATHLHAKAMD.

BropuM® yenoBiems 0043aTENbHOCTH NpPUKA3a ABIAET-
cd JIMYROCTH INOAYAHEHHAro, T. e. O0A3AHHATO 3aKOHOMB
onpexbiaaTs CBOX CO3HATENBHYI0 caMoAbiATeIbHOCTH CO-
riacHo TpeGoBagilo moBexbBalomaro. Torbk0 BB OTHOIMEHIH
9TOT'0 BTOPOro JHNA, O0A3aHHATO IIOBMHOBEHieMB, MPHKa3b
HAUQILHAKA mMBers lopuanueckoe 3HaueHie.

YeaoBia BpeMenu m QopMH npurasamia umboTes Ges-
COOPHO BTOpPOCTENEeHHOE 3HaueHie, ecidm 0co0oe MOCTAHOBIE-
Hié 3aKOHA HE CTABATH BH 3aBHCHMOCTh OTH HHXH CAMOf
00A3aTeIRLHOCTH HaualbHAYECKaro TpeboBamia. Ilpm mamu-
HOCTH TAKOH 3aBHCAMOCTH 3TH YCIOBid NOIYyY4alTH, Ha-
OpoTHBB, 3Hauemie pbmaomee W 0cIACIAOTH HIU COBEP-
meHHO0 OoTMBHANTS 06A32HHOCTH NOBHHOBEHiA BOOOIIE HIM
Bb JaHEH# MoMenrp, Humpifi uwas, maxoxaamifica BB co-
crapb kapayna, ocraerca IOpHAMYECKH NOJUAHEHHHMD CBO-
eMy KOMAHIEPY poTH, Garaxiosa @ T. X., HO BB Nepioasb
MCHONHeRiA KapayilbHHXB o0a3amHOCTell 3THM OpAMHE HAa-
YAJEHUKM YTPAUMBAWTH IPABQ MPAKA3HBATE CBOEMY MNOX-
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uYMHEHHOMY, a 3ToTh uocrbawiii ocBoGompaerca oT: 001-
3aHHOCTH 110BUHOBATHCH HMb.

ITpukasadie KOMEHJAHTA KAapayJIbHOMY HAUAIBHHKY —
JONYCTHTh KB OXPAHAEMOH KapayJoMb KIAXOBOH MIA Kb
JAeHEKHOMY 'CYHAVKY 0e3b CoOII0JeHis yCTaHOBICHHHXD,
panpumbps, BB § 217-—-219 yer. rapuus. cxyx0H, ¢op-
MaibHOCTel, Heo0A3aTeIbHO M He MNONIeKNTL HCIOIHEeHIN,
XO0TAA KAPAaYIbHHi HAYAJbHAKD IOAUMHEHD KOMEHJIAHTY M
00513aHD HCIIOIHATH €ro NpHKa3aHid.

YkasauspMn CYObEKTUBEHHMA H OObEKTHBHHIMH IpH-
3HAKAMH WCUEPNHBAIOTCA (OPMAIBLHHA YCIOBiA obdsareln-
HoCTH NpHKasaHiii HavyaipHuka. Ecin-sakonoxareip lpH-
3HAETD> NXDb JOCTATOUHHIMH H He YCTAHOBUTH YCIOBili Ma-
TepiaibHBEXb, TO BCAKOE (POopMaIbHO 3aKOHHOE IpUKa3aHie
XOI¥HO PA3CMATPHBATECA KaKh 0e3yCIOBHO 00a3aTeapHOE
M Bce, COBepIIeHHOe IOXUMHEHHHMH> BO WCIOIHEHie mpex-
NPCAHHArO, He MOMkerh OHTh BMbHeHo emy BB BuHY. He-
mocpejcTBeHHOil npuuuHOii HeBMbHeHnia Oyaer» BB JaH-
HOM'L cIydad upHKa3h HavyalbHAKA; OCHOBHOH K€ IIPUUM-
HOli— 3aK0HDB, cOOOUEBINIi UpHKa3y Ge3ycloBHYI o00A3a-
TEJAbHOCTD.

Mosxers aH, OJHAKO, 3aKOHOJATEIb OCTAHOBATHCA HA
takoMs phuenin Bonpoca? OG#3aTelbHOCTH NMpPHKA3a, Orpa-
HHYEHHAS TOJBKO (QOPMAIBLHHMH YCJIOBIAMH, OUeHb OIM3KA
Bh CBOeMb cymecTBb Kb o0asareibHoctnm OesycaoBHOM.
/Enspennna sABIeHis M o0craHoBKa 0oeBoil ABATEILHOCTH
BOfiCka HACTOIBKO pa3HOOOpasHH, uTo ueroBbueckiil yMsb
#He Moxerdb npeiBuibre BehXxs KoMOHMHANil, KOTOPHA BH-
30BYTH €00010 Heo0XoauMocTh NpHKasHBaTh. Eein On 3a-
KOHOZATENb 10MKeIals YCTAHOBHTh JIA BCHXH CIyuYaeBb
$opMaIBHHA YCIOBiA 00A3aTEILHOCTH, TO YHHUTOKHID OH
TEMBb COBepIIeHHO BO3MOKHOCTH XbilcTBOBaTH, TaKh KaKb
Bb BHAUATEIbHOMD OodbMHCTBB clyuaeBs HAUANLHUKD HE
MOr's OB BHIIOIHATH NpPEANHCAHHHXBH PopMaibHocTeii. Ecan
#e coOIojeHie 3THXD ¢popMarpHOcTell OGHIO OH 00A3aTeNh-
HO JHIIb Bb HBKOTODHXB® cayuasxb, TO Bo BehXb ocrTaib-
HHX'b—IIOBHHOBEHi€ IOJXUMHEHHAr0 JONKHO OHJIO OH OHTBH
crbneMBb, 0e3ycaoBHEMB. JpyruMm caoBamu, c031a10ch OH
ONATH IOJOKEHie, HEBO3MOKHOCTH KOTOpAro OHIA XOKAa3aHA
BHIIE. Bounckiti npurxass moocems 6vims 06a3amenens 0an
NOOYUHENHALO MOABKO MO0aA, %0100 HA PAJY CT YCAOBLAMU
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dopmaasuoii  3aronommpwocmu (Behmm mam BBKOTOpEHMM)
dMOMB NPUKA3ZS YO06AEMEOPAEMT YCAOBLAME IAKOHOMIBPHOCINU
Hameptasvro.

JbiicTRia uenroBbka NpecTymHH IO CBOEMY coAep:Kka-
HiIO, KOTAa OHM onperbadOTCA IpeicTABIEHIEMD O lpe-
cTynHoii nbim MIM BHUOJIHAITCA NPH HOMOIM NpPECTYII-
HHXB CPEJCTBD.

3akoHOKaTels He 3aNpemaeTb TPaKIAHAMH IPHIATATH
Kb BHBMHNMD npexMeraM’s (U3AUECKYI0 CHIY, AO3BOJIAETH
NOAL30BATECA JIA CBOMX'h HYMKAD PasiHUHHMH OPYAiAMH U
opyxiems. Ho ecau HeuwocpexcrBenHoit nbipio pusmueckaro
HACHIIA fABIAETCA JAYHOCTH JAPYyroro uejoBbka mim npm-
Hajuexamee €My MMYIIECTBO, miH, ecan n’Bib xo3BOXeH-
Hasg JOCTHTAETCHA CPEACTBAMHA ONACHHIMA M 3alpenieAHHMH,
TO XBATEIPHOCTH TpaKAAHMHA lLpPHA3HAETCA NpecTynnofi M
HAKA3YeMoii.

’ Kaks 6nuo ykasano BHIIe, MPHKA3h HAYAIBHUKA VKa-
3HBaeTH Npexjge Bcero loaunHeHHOMY whian ero xbareis-
HOCTH, TAKh Kakb Oe3b ykasaHia nbim HEBO3MOXKHO BH-
OOJHUTH BOXI mnoBerbBawmaro, a 3arbmsb, BB HBKOTO-
PHXD cIyuadxb, onmpexbisers W CpeACTBA IIA JOCTHMAEHin
ubin. Boernocayxamifi 0643aHB NOAUMHATH CBOI BOJIO
BOXE BepxoBHAro BOMIH, A HAUAIBHAKD €CTh JHINL BHPa-
surenap srofi Boanm. CabaoBareibHo, ecim HAUANBHARD YKAa-
3HBAETH NONYAHEHHOMY Takyio nbab ero abaTeirHOCTH, XO-
CTH;KeHie KOTOPOfi 3ampemieH0 BOAKAEMD HIM 3AKOHOMB, M
NOOYUNENHOMY MO U36HCMHO, TO IOBHHOBEHIC HAUAIBHHKY
He Moxerb OHTH 06fA3aTelrHO JiA NopuMHeHHAro. Bb paB-
Hoii MBp}h HeoGA3aTeNbHO NMOBUHOBeHie BB THXB cayuaaxs,
KOIla JXOCTH:KeHie MOAUMHEeHHHM'b NpaBoMBpuoii wbiu npex-
HucHBaeTcA eMy Cb HaMBpenieMb YCTPaHHTH NpemATCTBiA
Kb COBEpIIERil0 NpecTYIIeHiA CAMHMB HaualbHHKOMs. BB
000MX'b CHYUYAAX'H II0BMHOBEHie NMOXUNHEHHAr0 He TONHKO He
o0s3aTenbHo, HO Jgame mpecTynHo. Pasimuie ybareisHo¢TH
HAUAJBHAKA H UOAYMHEHHAro, ¢hb OpuIudecKkoil Toukm 3ph-
Hif, B NEPBOMB M BO BTOPOMB cryuab Gyrers sakmo-
YaThCAd BB TOM'B, UTO HAUAIbHMKD, YKA3HBAONIif NMoXuMHEeH-
HOMY mpecTynHyl ubiep, JoXxKeHd OHTh NPH3HAHD NOX-
CTpeKaTeleMb Kb [pecTYIUIeHilo, a NOoJAYHHEHHHI COBepHIN-
TeleMb €ero; ecidm ;e nbib NMpecTynmHAad NPUKPHTA [PHKA-
3aHieM’s 3aKOHHHIMB, TO NOXUMHEHHHW, BHABIIH 0 CKPHTOM
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wbaiu, W mnecMoTpA HA 3TO, UOBHHOBABLIi{CA, NONIEKUTH
HAKA3aHII0 Kakp nomyernrenb. llpmkasamie mauaihAHKAa He
Mo:xkeTh OTMBHATH BoiM 3akoHoxarters winm BoxkAd. [lo-
9TOMY, NpU CTOJIKHOBEHIM BOJA 3TOro MOCIBIHATO C'b BOIEIO
HAuaibHUKA, NONUMHERHH{i 00A3aAB OTKA3ATHCA OT'H HOBH-
HOBeHiA HAYAJLHUKY, HE3aBHCHMO OTH TOH 0OpHIAYECKOil
kKBaundukanin, KOTOPy0 MOxeTh INOAYUATH €ro, T. €. Iox-
uyuHeHHaro, xbareipbHocTh. M3BATiA BB 9TOMB OTHONIEHIN
N0 CTPOrOCTH HAKA3aHiM 3a coBepmenHoe AbAHie BO3MOK-
HH TOJBKO JIA* HADYIIeHiil, He onpeXlbieHAHXH N0 coxep-
AKaHI0 BH 3aKoHb, T. e. XI4 XACHUINIHHADHHXD NPOCTYM-
KOBb Bb TheHHMD cMucab. Ilpmsnamie xbamia noxxemxa-
mAMB HAKA3AHIO JUCOUILIMHAPHOMY 3aBHCHTDH Beeuwbiao orhb
HAUAJBHUKA; 3aKOHOJaTeNb He BHpakKaeTh CcBoeil BOIH,
a crbroBarTelbHO, MPUKA3aHie HAUAIBHAKA COBepmHTH XBii-
CTBie, KOTOpOe 3TOTh e HAUAIBHAKE Modcems BH APyroe
' BpeMA NpPH3HATH HAKASYeMHMB,—00A3aTelbBO, KaKb OTBB-
yajomee BOxb Havaasumka W He mnporuBopbuamee Boxb
BO&KJA.

Bonpocs o cayxednoMs M HecxyReOHOMB Xxapakrepb
OPAKa3a N0IKeHDb OHTh NPA3HAHD COBEPIIEHHO U3IHMIHHMD,
ecliu NPHKA3E NPECTYNeH® no cBoeMy cogep:xkaniio, Cryx-
6a Boiicka ecTp ABATEILHOCTH, HANpPABIEHHAA Kb JAOCTHHKE-
Hil0: ocHOBHOHi 1bim OHTiA BOOPYKEHHOH CHIH rocynap-
cTBa, WMeHHo, No0biwW Haxs Henpiaterems, W whired mo-
CpeJCTBYOINXD, J1€KAIMXD HA NYTH Kb KOHeuHoil whin,
—3HAHIA TeXHUKM BoeHHaro Abia, BOCHHTAHIA BOMHOBD M
OXPAHH BHYTPEHHArO I'OCYJApCTBeHHaro mnopsajaka. Besakoe
pacnops:keHie WIM NpPHKA3aHie HAUAIRHUKA, OTAAHHOE 1A
XocTHAKeHiA TIaBHOH mam mocpeictsyoomed wbam, poxxHO
O6uTh HpusHAHO cayxeOHHMD. lIpukasanie e coepmmaTh
HIH JONYCTHTL COBEpIIeHie MPECTYILIeHiA ®e Modcems no
cyugecmey ceoemy Gvims cayocebumms '), Taxomy npnkasa-
HIl0 MOKeTh OHTh NPUAAHA Hopma, YCTAHOBIEHHHAA JJA

') Toro-#e Mubmis Calker, ykasan. coyud. crp. 112: Wilchelm, Com-
mentaire, p. 87, § 1305 roBoputhb: ,10IL CIYKEOHBIMD HPHEAIOMD. crbayerh
pasymbTh Beh npmm 3aHis, OTHOCAINIACA Kb BBUIOTHEHII0 KaRof THGO BOHH--
CKOH  00A3aHHOCTH®. ]Ipnhau) OTHOCAININCA Kb CIYKOb... 10TKeH'b HMBTH
ubIblo CcoBepllleHie KAKOrO IHOO BOMHCKArO ABRCTBIs®, Le code de justice
militaire, Leclerc de Fourolles et Coupois, p. 109 p. IL Takoe-xe onpeab.re-
Hie Jaerb llpycck. I'emep. Ayaurt. pbur 1887 r. 20 auB. (eM. Solms Strafr.
u Strafproz., 1892). Contra—Hecker, Lehrbuc h s, 91—92: Weisl, D. Heeres
Stracrecht, s. 167, Brauer, Handbuch. s. 29,
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NpuKasoBdb 110 cayxdb, Ho npaBombprocTs, a crbroBartens-
HO, M 00f3aTeIbHOCTL TPe0OBaHIA HAYAJLHHKA 110 00meMy
ApPaBHIY COBEDIICHYO0 He 3aBHCHTDL OTh (GOPMH 3TOrO Tpe-
OoBaHiA. Y3aKkOHeHHHIl cN0CO0hF BHpaKeHisi HAUAILHAKOMD
¢Boeil BOIM He MOMKeTh NpUIATH 3HAUEHid 3akOHOMBpHOCTH
ed NpPecTYNHOMY cofepkaniio. Ecim HAualbHAKD YACTH BB
UNCHMEHHOMS> JHEBHOMD Npnkash npejauumers NnoxUMHEH-
HOMY COBepIIUTh KPA/KY Y YACTHOLO JUIA MIM PACTPATUTH
BBbpenEns 1o cryx06b xenpru, To, HECMOTpA HA CIykeod-
Byl ¢opuy npnkasauia, oHo BB 00oux’p ciryuaaxb Oy-
XeTh HOpecTymHo u HeodasareibHO. lIpmkass mo ciymos,
T. €. COBHAJalN[if ¢b BOIEI0 BOKIA, HE MOKETH OHTH
OpecTYNHHMB, T. €. OTPHNAIMAMDB 3Ty BOIIO, W Ea060-
poTh, NPHKA3H MPOTHBOSAKOHHHI He MOmkeTh OHTH CIy-
#eOHHMB. Onb MoxKeTb mocsaraTe HA Oiara, OXpaHAeMHS
HOpMaMu 00IIaro Wi BOEHHAro NpaBa, M BB 3aBHCAMOCTH
OT'h 3TOTO NOJYUHTH 3HAUeHie o0maro MIM BOMHCKATO Ipe-
CTYILIeHid, HO, OYEBMAHO, 3TO OOCTOATENHCTBO HE OTPABHT-
ca Ha pbmerin Bompoca o NpaBOMBpPHOCTH WIM NMPOTHBO-
3aKOHHOCTH NpHUKAa3a.

TakaMs 00pasoms, HenpeMBHHHMB ycaoBieMb 00a3a-
TEIBPHOCTH NPHKA3a JOKHO MPH3HATH IpaBOMBpHOCTH TOM
nbin, KOTOPYI0 HAYAJBHAKD UPEANNCHBAETHh AOCTHTHYTH
MOXUAHEHHOMY, WIH TO#, KOTOPYI0 HAUAILHMKD HaMBpeHs
JOCTHTHYTh JHYHO, UPH BeuoMorarteibHoil xbATersHOCTH
noxuuseHnaro. Jpyramn cioBamm, HeoOa3aTeleRd (GopMaib-
HO 3aKOHHHI NpUKa3h, €CIM HAYAIBHMKE NpPEANHACHBAETH
nojurHeHEOMY xbiicTBie, KOTODHMB JOCTHrAaercs LpecTyIm-
Hag 1nbap mim obieruaercs es JOCTHKeHie.

JT0 mepBoe YCIOBie Bb 3HAUMTEIHHONl CTeNeHH ocia-
01sdeTh 3HAUEHie BTOPOrO MAaTepiaibHAro0 YCJIOBid —IIpaBo-
MBpHOCTH CpeAcTBB, TAaKh KaKb BOUPOCH O HHXD MOKETD
BO3HUKHYTh Bb HecpaBHeHHO Ooxke pbaknxb cayuanxs,
KOI'Ja 3aKOHHAS IBAb JOCTHTraeTCA NPECTYNHHMH CPeJXCTBA-
mn. Ho BB Buxy rtoro, uro ymorpeGienie »THx® mocibi-
HUXD (He opyaill, a WMeHHO cpelcTBB, T. €. €N0coGOBB)
Hens30bkHO BHpamaercs BB 3anpeIeHHON no codepocaniio
xbarexpHoCTH, TO Oo0mas dopmyra, onpexbisomas upe-
cTYnHHi H, crbroBareirHo, Heo0a3aTelbHH MPHKA3b, MO-
AeTh OHTh BHPAKEHA TAKB. He NOOACHUMS UCNOAHEHIIO
NPUKAZT HAYAABHUKA, NPEONUCLIBAIOULLT NOOYUHENHOMY COBEP-
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wums OnUCMEIR, 3ANPEUECHNINA 3AKOHOMS UAU, TOMA U O0-
3604eHNBLA, HO MAKIA, KOMOPHWMU OOCMUIAEMCR NPECMYNHAR
UnAL uaw obaeruaemca e 0ocmudcenie.

ITpecrynnoe npmkasamie, ecinm 0HO OHIO BHIOJIHEHO
NOJXYMHEHHHMD, BIeueTs 3a co0ofi ™ uim mANA yroios-
HHA NOCIBICTBIA XIA NPHKA3ABIIATO HAYaILHWKA. Ho BOs-
'MOKHO TAKO€ OTHOIIEHie Kb cOBepmIeRHOMY AbAnilo amma
IPHKA3HBAINIAr0 M NOBHHYIOMATOCH, KOTAA MPECMynHocms
NPUKABANIA U 6UNOBHOCTND HAUANBHUKG NWe JUUAIOMS €10
NPuUKa3s 0673aMeNsHOL CUALL.

Jdro 6yxers mmbre MBero BB ThXB cayuasxs, kKorxa
Xbanie, 3akoHEOE MO cojep:xanio m mbim, npexmmcano He-
KOMIIETEHTHHMD> HAUYAJIBHUKOMB, T. €. He uMbomuMs 0o
SaKOHY NpaBa NpHKa3sHBaTh MoxobHaro poxa xbiicrsis. IOpu-
Inueckas 00A3aTeIPHOCTH TAKOIO IpHKa3a OyleTh 3aBu-
c¢bre o1p cabayomuxs npmumes. Junmo npmrkasHsaomiee
ynoiHoMoueHo Boo6me OHTh BHpasHTeleMb BOXM BOKAA;
npukasagie o0pameHo Kb NOXYMHEHHOMY, Boo6me o06a3an-
HOMY NOBHHOBaThCH; (opMa NpmKasa 3akoHHA, Tpebyemoe
HAUAIBHAKOMB XbiicTBie Takxke npasoMBpHo, crbpoBaTeins-
HO, UCHOJIHAA JAHHHI NpHKA3h, MNOJUMHEHHHH He MOKeTH
HApYIIATHh BOXM BOMKJIA; ee HapyllaeTh HAUAIBHAKD, UEMB
HaBIeueTh Ha ce0d Kapy 3aKOoHA, HO NPHKA3aHie caMo IO
ce0b, orsbuas Bmoand Boabl sakoHoagarTexrs, coxpandern
noanyl obasarersHocTh '). Orcioaa crbayers, uto neuc-
noanenie 3axonnato TpeGOBaHIA HAUAIBPHAKA, NpEBHIIAIMA-
ro cBol BIacTh, Oyxers Beerga mpecrynHo. Iloacamms
a10 mpumbpamn. Ilpeanmozomums, uTO 3aKOHH IpeIIHCH-
BaeTh NPOM3BOAUTH YueOHHA 3anATiA BofickoBodi wacTH BB
TeueHie Tpexh YACOBH H INPEeAOCTaBIAETH JHIMB ompexks-
JeHHHMD JALAMB NPABO YBEIHMUeHiA ITOr0 CPOKA; €ClH,
0JHAKO, HAUAIBHAKD, He MOIB3YIOILificA TAKUMB HpaBOM®,
YCTRHOBHTH UeTHPEXUacoBHii mepioxs samaTiii, TO mopum-
HeHHHe 00A3anH GyIyTb MCIOIHMTH 3TO TpeGoBamie. Ecam
HAYANBHAKD, HE YIOIHOMOUEHHHI 3aKOHOMD NOJABEPraTh
apecToBaHil0 I0JUMAEHHATO, IPHKAKETD> €My HUATH MOXB
apecrs, TO NOJUAHeHHHH 06A3ams nosuHOBaTheA. Hauars-

) Toro-xe mabmia Calker, yka3. couns. crp. 115—116 Weisl nomyc-
Kaerh HeBMbBHeHie BB STHXD CIyYasxXb TOIbKO NDH OMHOKB NOJYAHEHHA-
ro, YKa3. coYHH. cTp. 168.

12
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HUK'B NPHKA3HBAETH OJHOMY H3h NOJXUAHEHHXH COBEPITATH
XO3BOIAEMYI0 3aKOHOMD 3aTPATy Ka3€HHHXb JeHEeI'h Bb pas-
mbpb, Tpedylomems paspbmenia BRemAaro HauAIbHEKA,—
HoAYMHEeHHHI 06A3aHb NOBAHOBATHCA, XOTA HAYAILHAKD U0X-
IEKATH OTBETCTBEHHOCTH 3a IpEBHIUEHie BIACTH. ‘

Bb sToMp e cmucrb m mo ThMB ke coofpameniaMb
paspbumaerca BOUpPOCh NPH HEKOMIETEHTHOCTH NOOYuUNEH-
maw, T. €. Bb THXb CIyuasxs, Korja Jannoe xbamie. 3a-
KOHHO€ II0 CBOMMB 3JIeMeHTaM’b, INpEeJNHCHBAETCA HE TOMY
3B NOAUMHEHHHX'B, Kb KPYTy 00A3aHHOCTEH KOTOpPAaro OHO
OTHOCHTCHA, & JAPYroMy.

3aKOHHOCTH WIM TPECTYNHOCTH I[IPUKASAHIA MOKeETD,
HAKOHEeI'h, 3aBHCETH OTH HAIMYHOCTH WIM OTCYTCTBiA THX'b
aBrenii BrbmmAro wMipa, ThXb QaxTHIECKHEXD 06CTOA-
TeIbCTBH, KOTOPHMHA 3aKOHB 00yclIOoBIMBaeTHh INPaBO HA-
UalbHAKA HA NpexbABIeHie Kb NOJUMHEHHOMY JAHHATO 00A-
sarerpHaro tpeGopamia. Jpyrumm ciosamm, BB HBEKOTO-
PHXB CIYYasxX’h BAKOHHOCTH NPHKA3AHIA MOKeTH OHTH IO-
CTABIEHA BB 3aBHCEMOCTH OTH 3AKOHHOCTH €ro OCHOBAaHiii,
pprunes.  Havarpsmks, oTxaBmiif npmkass, 3akoHHH 1O
COJXep:KaHilo, HO JANIeHHHI 3aKOHHHXs 0CHOBaHif, BH CMHC-
x5 HecooTBBTCTBIA HAIHUHHWXD 00CTOATEIHCTBD THMB, KO-
TOPHA YKa3aHH BB 3aKOHB, MokeTs mojrexars orsbreTBeH-
HOcTH 3a 3loynorpe0ieHie uim IpeBHuneHie BiacTE. Ho
COXpaHAETH JIM Takofi NpHKA3h OCAATEIBHYID CHIY Jis
moxunHeHHHXB? Kaks ofmee mpaBuio Heo6X0xuMo lpH-
3HATH €ro 00s#3aTeILHHMD, HO XomycTHth BMBerh ¢b Thyb
ABkoTopHa mckiwuenis. HauvaizpEmKD ecTe He TOIBKO BH-
pasmTens BOIM BOMKAA, HO H MCTOIKOBaTels ei1 BB THXb
oryvyasxb, KOrJa BB HoBerbHiAX® BoxIA He onperbienH
Kakie an6o saemenTH xbarersnocTn, HaupumMbps, cpexcTBa-
A BpeMd. 3aBHCHMOCTH IIPaBA IPHKA3A OTH HACTYILIG-
Hia u3BBCTHHXD ABIeHill, paBHOCHIbHA YKAa3aHil0 BB 3aKO0-
b Bpemenm xbiicTBif; Bce pasimube 3aKiUYaeTcA BH TOMB,
9T0 MOMeHTH jJbareisHoctd onpexbiderca He MO KaleHaa-
PI0 M NOJOKEHI0 COJHNA, & II0 BpeMEHN HACTYILIeHid co-
6uTia. KEcim sakonozarerr Bocnpemaers Th mim xpyria
xbiicrBia BH usBberuwii 1epiofs BpeMeHM WiM, HANPOTHB,
OpeANACHBACTh HUXB, HO JIUMb HAPH HACTYILIEHIM TOUHO
YKa3aHHHXB COOHTiHl, m npm 3Troms obpawaers cBOm Be-
xbaia Ko BCBMB BoeHBOCIYKAMMB, He pasinuas HAYAIH-
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CTBYOWHXD M IOXYMHEHHHXH, TO, KAKH ORJIO YKa3aHO BH-
Ule, NPUKA3bh HAUAIBHWKA N NOBAHOBEeHie IOAUMHEHHATO,
He COBNajapomiie Bb OTHOMEHIM BpeMeHH CB BOXEK BOMAA,
Oyayrs npecrynsn. Ecin ke 3akoHopartexrr onpexbiasers
COJIHEUHHMH BpeMeHeM'h Mmid COOHTieMb MOMEeRTb ABATeNh-
HOCTM JANIb HAYAIbHUKOBD, A HE NOAUWHEHHHX'B, TO 3TH
nocrbanie, Kakp He NpPH3BAHHHE JABATh HMCTOIKOBAaHie BO-
xh BORAA., NOWKHH pA3CMATPUBATG LPUKA3H KAaKb 0013a-
TeIhHHI, X011 OH OB, 00 MX'b MubHil, HocabaOBaID He-
cpoeBpeMenHo. Takb, Npukaszanie KapayJIbHATO HAUATHHH-
ka cTpbaare Bo Beskaro uenosbka, mpmOammawmarocd Kb
NnoCTy, He 00dA3aTeIpbHO AN YACOBAro, €CIM CIydam YIo-
Tpebiaenia opyxiA ykasaHH BB 3aKkoRh M NOCTABIEHH Bb
3aBUCHMOCTh OTH OmpexbIeHHHXD IO cojlepxanilo abiicraii
nocroporasaro ianma. KEemrm xe, onpexbass, nanpumbps,
BpeMs YBOJbHEHif HIKRWX> UAHOBG BB 3alach apMin, sa-
KoHOJaTerb o0pamaers cBoe BelbHie JIMML Kb Hadaib-
CTBYIOIIMMD JNHIAMB, TO IpHKA3aHie 3THXDb HOCKBAEMXD—
YBOIMTH HIKHUXH UMHOBS panbe mim nosgebe cpoka, o6a-
3aTelbHO NI MOAYAHEHHHXH, XOTA A IPECTYNHO JAId Ha-
yarbEmKa. IIpu 3TOMB coBepmenHo GespasimuHo: Oyaers
aM BpeMs yBoiaesHeHia ompepbieno BB sakons Mbeanems
¥ UMCIOMB, WMIA KAKNMB 1u60 coOuhrieMb, Hanpumbps,
JAHeMb okoHuamia rbTHnx® samAriit Bofickb. TakmMsb 00-
PasoMb, ecam 3aKOHOZATelIh jKelaeTh OorpaguTh Trocyxap-
€TBO, O0OI[CCTBO M YACTHHXBH JANG OTH BpeJHHXD XbiicTaiif
BOEHHOCTYKAMAXh, KOTOPHA COBepuIaoTeA nocrbiuumMa BO
HCHOJNHeHie upHKasamill, XOTA W 3aKOHHNWX'B, HO He OTBB-
YalMAX'h ABIEHIAMD 0GUIECTBERHOR Winm BoiickoBoii Ku3HH,
T0 BP 3akoEh gomkEo mMvMBTe Mbero coorBbIecTBYIOmMEe
npexmmcanie, o6pameHHoe KO BehbMB BOGHHOCIYRAIAME,
HE3aBHCHMO OTH NXB CIyxkeGHaro mnoxomenia. Takoe cie-
niayhbHOe yKasaHie Heo0XxoamMo Axa TBXB ciayuaeBb, KOLXa
JUIIeHHHH 3aKOHHArO OCHOBaHiA IPHKA3D> HAYAILHAKA MO-
#&eTh mnoBIeus 3a co6oii mesosmarpaammuif Bpexnh. Komeu-
HO 3aKOHD He MOKeTH JATh IO HTOMY BOIPOCY INpeinuca-
mifi, ncuepnuBapmuxs Beh cryuam, HO Bamu'hﬁmle XOXAKHH
6HTB YKa3saHH TOYHO.

TakaMsb 06pasomMb, Bb OKOHUATEILHOMB BHBOXB, 001-
3aTeNbHOCTh BOMHCKArO NPHKA3a doaocna 6mms ecerda o6y-
caosaena: 1) OTHOMEHIAMH HOXYMHEHHOCTH JIANA MPHKA3H-

' 12
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BAWINAro M JANA BOCHPEEMMAIOIIArO NpHKa3awie '); 2) sa-
KOHHOCTHI0 I'BJRA NPHKASHBAIOMATO H 3) 3aKOHHOCTBHIO CHO-
c0060Bb xocTxkeHia uwbim. Bs wnwomoprtixs moune yxa-
3ANNVTE 3AKONOME CAYUAAXS O0A3aTEIBHUCTH NPHKA3A MO-
ocems OHTH oOycioBiena: 1) ¢opmoii ero, 2) BpeMeHneMb
B 3) 3aKoHHOCTHIO ocHOBamifi. HekomneremTHOCTH Hauaib-
HRKA He OKa3HBAaeTh BIiAHIA #a 0043aTEIbHOCTH €ro mpu-
Kasa. ' _ ’

M3a0xkenHnsa coobpaskeHiad AalOTH HAMB BO3MOKHOCTH
orBBTETH ¢B mMoIHOH ompeabieHHOCTHIO Ha Bompoch 0 BME-
HEMOCTH BH BUHY NOAUHHEHHOMY OpecTYNBHX'T Xbamiif, co-
BepIIEHHHX'h AMH BO HCINOJIHEHie NPHKAa3a HAYAIBHMKA.

Jtbanie ueroBbka npecTynHO, KOTXAa OHO 3anpewyeno
saxonoMs NOAG CTPaxoMb Hakasamia. Umnpeabiaennoe mno co-
zepxanilo AbAmie 3anpemeHHOe MOKETH CTAaTh XO3BOJEH-
HHMB TOIBKO TOTJA, KOrja 3aKoEd OTMBHMTE cBoe 3sampe-
meHie, WIM DNpeAiNNIIeTh COBepmeHie ero Bh JABHHA Mo-
MEHTB, COXpaHAA 00A3aTeIbHYI0 CHIy 00maro sampera, miu,
HAKOHeN'b, €CIH 3aKOHOJATEIh XO3BOJIMTH NpH TOYHO YKa-
3aHHHXB 06CcTOATeILCTBAXH coBepmenie abiicrsil, saupe-
meHHHXDb NpH uHOil 06cTamoBkb. OTMBHA npexnmcaniii 3a-
KOHAa JIWIAMA €My NOAUNHEHHHMH, T. €. IPa&AaHaMH Iocy-
AapCTBA, HEMHCIAMAa 0 CaMOMY CYIECTBY IHOHATIA Tocy-
JaperBa m BepxoBHOfi Biactm. Jmno, ormbmaoiee 3aKOHB,
npncBauBaers ce6b mpaBo 3akomoxaTens m, cabroBaTelbHO,
ecid 3TO JMNO HE ecTh IIaBa I'OCYJAPCTBA, TO OHO Y3Yyp-
OUpyeTs BIACTh M HACIPOBepraeTh cymecTsylomifi npaso-
NOPAAOKS.

HavanpBAKYy He NPMHALIERHTH NPAaBO H3JAHIA HIN
OTMBHH 3aKOHOB'B; - HA HET0 BO3IAraeTcs TOJIBKO 00A3aH-
HoCMs nosunosamsca WMB. Boemmocrymamiii npioGpbraers.
3BaHie M NpaBa HAavaJbHHKA TOIBKO BcabicTpie BerbHig 3a-
kona. IIpaBo npmkasa npuRajIexuTh HAYAIBHEKY He abco-
IOTHO, & JWINH NOCTOJBKY, NOCKOFBKY OHO HpPEeX0CTABIEHO
eMy bBoxIeMb. Toiabko mopexbmie 3roro mocabauaro coo6-
maeTh BHPAKEHHOMi BOXB HaualbHMKA OpUAMYECKYIO 00d-
saTelpHOCTh. BRE 3akoma BOIM HauaIBlIMKA €CTh JUINB BO-
as rpaxjaaspBa. CrbgoBareipno, npukasasie HavalbHHKA

) Van Calker orpmuaers pa3nmyie MeX1y OPAMBIMHA HAYAJIbHHKAME
W JHIAMH, MMBOHIHMA JHUIb KAa4eCTBO HAYAThEMKA (HANPAMBPD NexypHHE
1m0 momBlueRilo pAIOBHe), cTp. 97 ykasaH. COYHE.
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TIOAYMHEHHOMY —COBEepINATH MpecTylledie, T. €. HAPYIIATH
3a0peTh 3aKOHA, HHURAKOH IHOpUANUECKOd o00H#3aTeIbHOCTH
aMBETE He MOMKETDH, H JOIRHO OHTH pPAa3CMATPUBAEMO KaKD
OIWEs W3h BHJOBG CKIOHEeHif, NOATOBOpA, MOACTPEKATENh-
€TBa Kb npecryiieHio. Brbmanvs o0pasoms 310 moxcrpe-
KaTeIbCTBO BHpAaKaeTcd Bb YKa3aHIA NOAYNHEHHOMY IIpe-
crynsoii nbau xbiicTBiA M uUpecTYmHHXBH CpeiCTBH Kb JXO-
crmkenilo nbim. Irtu xsa riaBEbiimie sreMenTa mpmkasa
JAITh NOAYMHEHHOMY BO3MOKHOCTH onpenbinTs ero Heods-
3aTEJIHHOCTh M CIYKATH OCHOBaHieMh HeBMBHemia moxum-
HEeHHOMY BB BHHY HENOBHHOBeHiA, NpecTymHaro u BMB-
HAMaro Bo Bebxb apyraxe cayuasxs. Ecanm ke nzdpanmas
HauaxbHUKOM® 1his pbicTBia W mpexmECAHHHA JIId NOCTH-
senia aroif nham cpexerBa ykasaEH BB 3akoHbB, To moea-
raTejibCTBO IOXYMHEHHAr0 Ha (iara o0mecTBa WIM YACTHHXB
Inwe, 3akmovyaomee Bb cebt Bch Bbmmaie npmsmakm xba-
Hid HaKasyeMaro, He IIPpeCTYNHO M He NOLIeKHTH BMBHe-
Hil0 NOJUNHEHHOMY BB BHHY, KaK'h sSBHBIIeECA pe3yJIbTa-
TOMD HCHONHEHIS YCMANIBAEHHHIE 3AKOHOMS 00AIAHHOCTU.
Ilpnunra nesmbHenia BB 3TOMB cayuabl we npuxass na-
uaJbHAKA, a eeannie 3axona. Ilpukass onperbrders ammp
TOTH MOMEHTH, BH KOTODHi A0XKHA OHTH HCHOIHEHA NaH-
Hag o0asagsOoCcTH. OTBBTCTBEHHOCTH HOXUMHEHHAro, ABii-
CTBOBABIIAT0 CAMONPOHM3BOILHO, HHCKOJILKO HE OmpoBep-
raeTs TOJIBKO UYTO BHCKA3AHHO# MHCIH, TAKb Kakb HCHOJ-
HeHie BaKOHHOH o6asawnocmu, ¢b HapylIeHieMs YCTaHO-
BIGHHATO nopAadka WIA PAHmE YKAAHHALO 65 3AKOHD 6pe-
Menu, €CTh Hapylledie 3aK0HA, BIeKymee 3a co0oif yro-
Ja0BEYI0 oTBBTeTBeHHOCTh. [laraup, kasHuBmIii UpecTynHUKA,
3HaA, 9TO IPUTOBOPD CYAA He BCTYUHIH Bb 3aKOHHYIO CH-
ay, AONKEHD HOXIeRATH OTBBTCTBEHHOCTH 3a YMHILICHHOE
yoificrro. Cynxeduuii npmeraps, NpojaBImiii nMymecTBO
JOIAKHARAQ paH'I;e YKa3aHHAro Bb NyOJIMKAlid CpOKa, I101Ie-
ANTH HAKABAHIO 33 MpeBLINEHie BIACTH, ecIn 0COOHIl 3a-
KOH'h He mpeixytmarpaBaerTds 3Toro XAbamis.

Ecanm 3akoET yceramaBinBaeTd N3BBCTHHA 00A3aHHOCTH
7 lpeANHCHBaeTh onperbieHANM® annaMms Abiicrsid, HE0G-
XOAVMHSA JXId WCHOIHeHiA 3TAX® o0A3aHHOCTEll, TO Hem3-
6bxH0 BDL 3akonh JomKHH OHTH YKasann ubiu aTHXB
xbilersifi, BpeMa m cmoco6s abarearaoctn. CrbroBareasno,
NPNKa3b HAUAIRHAKA, COBMNAJAIOMIE 110 CBOMMB dIEMEHTAMDb
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¢'b 3aKOHOMB, ecTh He Gorbe Kakb Depejaua NOXYNHEH-
HOMY Boim 3akoHojaTens. Ho mpuxass, xaxs maxosvd, e
MOOICEMS  CAYIHCUTMD NPUNUHOU  HECMIHEHIR 65 6UNY NOOUU-
HEHHOMY OMANIY, COBEPULEHNWNTS 60 UCNOLNENIE NMPUKA3A,
ecau amu OANIA BANPEUWEHBL 3AKOHOMS NOO5 CMPALOME Ha-
xasamin ).

JToTH BHBOAB, He AONYCKaomiii, mo Hamemy MuBRIiL,
HMKAKAXH HCKIIOUeHili, TpefyeTh oOjHAKO JXONOJHEHiA, BB
BUAY TOro, UTO IOPHINYECKOe OTHOUIeHie HAUANRHMKA Kb
HpEKA3aRHOMY ABARII0 MokerTs OHTH HE TOAKAECTBEHHO Cb
OTHOIMEHieMs Kb 9TOMY ABdAHIO mOJuMHeHHAro. JTa CTOPOHA
BOIIpoca, HACKOAbKO MHB m3BberHo, coBepmenHo He ocBb-
meHa BB lopuinueckoil smreparypb. Ilpmkass BavaipHmka
MOxeTb OHTH mpecTyness OeaycioBHo, nbiicTBie, mmb mpex-
IMCaHHOe, MOKeTh OHTh 3alpenie’o MoAh CTPAXOMD HAKa-
3aHIH KAXE HAUQAPHUKY, MAKS U NOOUUHEHHOMY, WIA IKe
HpecTyNnHOCTh NPHKARA MOKETDH OHTB Opanuuena no cybs-
exmy — JINYHOCTHIO MOJUAHEHHATO %Y HAYAIBHHKA.

Bo3sMomxuM Takoro pojxa noxoxenis, Korxa upasoMbp-
gocTh nbficTBiii moAuMHeHHATo Haxoxured BH MpAMOil 3aBn-
CHMOCTH OTL Npukasza BauarbHnka. JbiicTByers HOAUMHEH-
HHIil camocmoameasno — OHDb HAPYIIAETb 3anpems 3AKOHA
U NOJIeXRNTH YroaoBHofi orebrersennocTn. Copepmiaers
OHDL TOKIECTBEHHHI 110 COXEP:KAHID CBOEMY HOCTYIOKD no
npurnsy nauaarsnurc—xrbiHie ero He TOJBKO He IPECTYNHO,
HO xaxe o0asarerbno. [Ipm XaHHOMB YyCIOBiH NpHKAash Ha-
YAIBHHKA 1OJYUATH BB MOIHOMB CMHCIb 3sHauenie mpH-
uAHH HeBMBHeHifl, TaKB KaARD YCMPANUMS NPOMUBOIAKOH-

Y ,Kamieifi 4eloBBEb, m0 06uleMy DpPaBHIy, OTBBTCTBYeTH 34 CBOH
ABACTBIA. JTO MOTOKeHie Be IpeTepmbBaeTd H3MBHEHIN I BD TBXD CIy4YasxD,
KOTJa IHLO IBfIcTBOBAJO BCIbBACTBie NpPHKA3a, TAKD KAKD HBTDL NPHYAHHL,
KOoTOpast Moriaa Obl YCTpauuTh OTBBTCTBeHHOCTH* roBopars Calker (cTp. 23
yka3aH. coynn.). Toro-xke Mubuia Kleeman, System S. 67, § 92.

Ilpogecops Kysnmunbp-KapaBaeBb BHICKa3HBAETH TOTh-kKe B3TIAIDL IO
JAHHOMY BOOpPOCY, HO IHIIb BB HHOA gopMb. YCraHOBHBD OCHOBHON IpPHH-
UHO'D ,HENPeCTYUHOCTH IBAHIA, COBepLIEHHATO IO IPHKA3y“ mpodeccopd IpH-
3HaeTp BMBCTb ¢b TBMDL, 4To AbdAHle, yYHHEHHOe BO HCIONHEHle IPHKa3a,
KOTOPBINI HPOTHBOPBYNTD 3AKOHY, COXpaHfeTL CBOM HpPeCTYyIHHNA XapakTepb
(ctp. 273, Boen. yr. mp. 4. o6ur.). A Jambe Ha cTp. 286 MBI YHTAeMD: ,da0bl
ABIATLCST  Tpe6oBaHieMD 00A3aTeIbHBHIMD A BHIIONHEHid, a IOTOMYy H IIpH-
YHHOM neBMBHEHis, IPUKA3TL BOeHHBIT BCErNa.. 10TKeHd OBTh IO COJepka-
HIO 38KOHHLIMBY. IDYTHMH CI0BAMH — NpAKa3b ODPOTHBO3AKOMHKE A,
He CIYHKHTD UPHYHHON HeBMbBHEHid; ecIH-Ke OPHKA3h 3aKOHEH B, TO
HBTH BUHBI IOJIYMHEHNArO, H, CI5I0BATEILHO, He MOKETD ObITb PBYH O BMB-
HEHIH BDL BHHY.
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socms Onanin. Bume Mu ropopmim o xabiictsisx® noxum-
HEHHAT0 NPaBOMBDHHXB BB CHIY YCTAHOBIEHHOH 3aKOHOMB
0043aHHOCTH, NpH YeMh HNpPUKA3b oupexrbiars Inme Mo-
MeHTH menolneHnia 3toft nmocrbpmei. 3xber ke M mMmbemsb
BB BHUXYy AbilcTBiA mOJUMHEHHATO He TOJBKO O04A Hew HE
o0sa3aTeIrHHA, HO JaKe IPECTYIHHSA, KOTOPHA, OIHAKO,
NOIy4YalTh 3HAauUeHie NpaBoMBpHHXB, ecim oHb mpnka-
sasb. Iloxo6Hoe moxosxenie BO3HMKAeTdh BB THXB CIydYadXh,
KOrJa IOpecTymHOCTh XBAHIA 3aBUCHTH OTHL TAKOrO IOpPHJIH-
UeCKaro OTHOMIEHiA NOAUNHEHHHTO Kb 00BEKTY I0CATATeNb-
CTBA, KOMOPO: HEMVMICAUMO MEHCOY IMUME 003EKMOMNS U HA-
yaasHuKoMs. XapAKTEPHHMB NPAMBPOME MOKETH CIYKHATH
yeMupenie OyficTBylOWAaro HAYAJhbHAKA €ro IIOJUNHeHHHMH.
JlonyeTnMb, 4T0 yHTepBL-oQHIEPE: BB Nb#AHOMB BHAE 1po-
3BOAUTH 0(e3n0pHAoKbs, AepeTcAd M BooGmE cOBepmAaeTh
xbanisa, npexyemorpbmmms 192 cr. XXII xa. C. B. IL
Ero noxumnennnie, Humuie unpH, pbmuBmieca npuHATH
JAYHO HACHIBCTBeHHHA MBLPH yeMHpeHid, HeCMOTp# Ha II0-
JesHHdA, BB o0memb cmucrb, pesyibrath aTHXD MBpB,
nojprexamn 66 oTBETCTBEHHOCTH 3a HACHIie HAXB HAUANh-
HAKOMD. Eciu ke MOJUMHEHHHE BHNOIHAKTH TH ke uhii-
c1Bia  BeabacTBie mHpmKasa HXD NPAMOr0 HAYANBHMKA, CO-
BeplIeHHOe Hacuiie He MOLIeKNTDH BMbHEHil0 UMb BB BHHY.

Jra ¢opma BaisHiA npuKasa HauaipHMKA HA OTBET-
CTBEHHOCTh INOJXUAHEHHKXH HUCKOJIHKO, OJHAKO, HE OIpOBep-
raeTs BHCKasaHHaro pambe Noxokemifd, TaKs KaKb Hadalb-
HUKD, BHpakad CBOX BONI0 NPEKPATHTH IllpecTynnyio xba-
TeIbHOCTH OJHOTO WM3B CBONXDb NOAUAHEHHHXH (BB IpUBE-
xeHHoMb npuMbpb — yHTepB-odnmepa) yraseBaers ApY-
raMb UOAUYNHEHHHMDb COBEpHIeHHO 3aKOHEYI0 ubip HXB
xbiieriii. Ismbrmrp OH upurasaBmiii HAYATBHUKS 3TY
uban, npexmmearp OH, HOJIOKMMB, OHTH YHTEpPSH - opm-
nepa, — HeBMbHenie 3Tuxp jxbiicTBiii HOBMHOBABIIMMCH
UOIUAHEHHHMDS He Morio O mmbTh mbera.

Bosmoxkuo o6parnoe moxosxenie, Korja lpUKash Ha-
UATBHNKA, 7Mpomueosaxonnswi mo nhbim m cmocody upexpnn-
CAHHATO NOJUMHEHHOMY AbAHisA, He OKaKeTrh BIisHIA Ha
0pHUJNUYecKoe 3HAUEHie 3TOr0 mocrbaEaro, XoTd UOBIEYETH
3a co6ofi oTBBTCTBEHHOCTh HAUANHHAKA. BB 3THXD CIYUAAX'D,
OIHAKO, He BO3HHKAETH OCHOBaHifi rosopurs o HeBMbHeHiH
AbaHiA BD BUHY NOIUAHEHHOMY, TaKb Kakb 6e30TBBTcTBEH-



— 184.—

HOCTH 3TOro mnocrbamaro Oyxers 3aBuCETH 0TH HOpHANUC-
ckoit Ge3pasamunocTnm AbsAHIs.

Boennmocayxamiii ranech cBoeMy ToBapmiLy (T. e. pas-
HOMY) ockopOienie nbiicTBiems; npmcyTerBylomili Hauaib-
HHKD NPUKA3HBaeTh o0mxeHHOMY oTBBTHTE TBMB Ke 06mI-
unky. [Ipmkasanie HavalbHAKa IPOTHBO3aKOHHO, AbsHie
/&e WOAYMHEHHATo 0e3pasiuyHo, KAKB IOramaionieecd IpH
B3aMMHOCTH 00MI.

TaxnMb 06pasoMb, BHCKA3aHHOE BHIIE NMOJIOMKEHie I0I-
KHO OHTH JONMOIHEHO CIBIYIOMNMDB: NPHKA3H HAYANLHHKA
MO;KHO PA3CMATPHBATH Kak’h NpUUNHY HeBMbHeHia BB BE-
Hy ammb Bb TBXB cIyuadxs, KOraa npukasansoe abanie
3alPeleH0 3AKOHOMD M0AsK0 NMOJINHEHHOMY, HO He HAYAIb-
BuKY. Ecau orce npecmynmwocmes omanin cmoums enn swsucu-
Mocmu oms cybsexma €0, MO NPUKAE HAYALLHUKA He MO-
JHCEMB  CAYIHCUMS NPUNUNOU HESMWHENIA 65 U0y NOUUNHEN-
HOMY MPUKABANHALO U UCTOLHEHHALO UMB OTAMIA.

ITpecrynnoers 3aber crbayers pasymbrs BB 00bex-
THBHOMEL, Q He CYOBEKTHBHOMD CMHCIB, T. e. nesmmnse-
MOCM® HAYAILHMKA, OTJABIIATO NPUMKA3BH, KAKD CIPABELIH-
BO roBopurh Weisl '), He MOKeTh CIYKHTH OCHOBAHIEMD
HepMbHenia abamia BB BuHy nojaumHennomy. Cocrosamnie
GeayMisi IPHKA3HBAOIATO HAYAIRHNKA HE OKA3HBAETD BIif-
Hif HA BHHOBHOCTh IIOBHHOBABINAI'OCA NOJUMHEHHATO, €CIH
coBepumieBHHOe HM'b XbAHie sampemeHo 3aKOHOMB IMOXB
CTPAaxXOMb HaKasaHid. .

Bp emny roro se npmanmmma OGFEKTHBHOHE UPOTHBO-
3aKOHHOCTH IPMKa3a, BHHOBHOCTh HAYAILHAKA, IIPEBHCHB-
IIaro cBOI BJACTH MINM [PUKA3aBmAaro kakoe muGo xbii-
cTBie 0e3h JOCTATOUHHXH Kb TOMY BaKOHHHXDH OCHOBAaHiii,
He MOMKeTh (Ch YKA3aHHHMH BHIIE OrPAHMYEHIAMM) BIiAThH
Ha NpaBoMBpHOCTH NOBHHOBEHiA NOXUAHEHHAr0, TAKD KAKD
Bb HTHXH CIYyUasdx’s NpHKasanHoe XbaHie 10 cYIeCTBY CBO-
eMy, Bb 00BbeKTHBHOMB CMHCIB, HelpecTymHO; OHO JANb
3allpemieHo JAHHOMY JNNY, HAYAIBHUKY, T. €. HPOTHBO3a-
KOHHO BB CYObEKTHBHOMB OTHOUIEHIH.

Mu rosopmin x0 c¢uxs nmops o mpmkash, mnpaBombp-
HOCTh MM NPEeCTYMHOCTh KOTOparo saBsuchbia OTH OpHAH-
gecKaro cBoicTBa YKasaHHOH nbim wim npeluucaHHHXDB Kb

1) Das Heeres-Strafrecht, s. 168.




— 185 —

e JOCTI:KeHi0 cpeactBb. Ho BB mpakrmueckoil Boficko-
Bofi ABATEILHOCTH BO3HAKAITH WMHOTJA Takid kKoMOmHANiH
ABIEHil, IPH KOTOPHXB NPHKA3b 3aKOHHHHE BO Behx® 0THO-
meHiAXh, OyAyUYNm TOYHO WMCHOJHEHDH, BH3HBAETHh HEBO3-
HarpaJuMeii Bpexs JMId rocyJlapeTBa, Boiicka, o0mecTBa
WIA YACTHHXH JuIb. Ilogo0HEHE pe3syIbTaTH BO3MOKHH
Bb THXB clyuadxs, Korga, Bb Nepioxb BpeMEHH OTH MO-
MEeHTa INPHKA3aHiA A0 MOMEHTA MCHOJIHeHifg, 06cToATelh-
cTBa, uMBBmisgca BB BUIYy HAUATHHAKOBB, CYIECTBEHHO
‘m3mbamimes. Ilocrbxersia mpukasanmia He MOryTs OHTH
MOCTABIEHH BB BUHY HAYAIBHHKY, HO JAONKEeHB JU OTBE-
gaTh 3a 3TH NocrbicTBiA mnoAYMHEHHH{? MIM XKe TOUYHOE
NOBMHOBEHie NMPUKA3y AOIKHO CIYKHATH JIA HCrO NPHIMHOM
BesMbHeHia Bp Buny? Phmenie sroro Bompoca mpejcra-
BIAETH 3aTPyAHeHie BB TOM'h OTHOIIEHIN, YTO BpPEJHHA
nocrbacrBia nmpmkasammaro 1bania B kpaiime phaknxs cxy-
9agxp OyAyTe coBepmenHo Hen30bxuu. UYerobueckoe
CO3HaHie MOKeTh NPH3HATH HACTYIUIEHie ABIeHid Hem3OBxK-
HHMDB TOIBKO TOIA, KOTJA OHO COBepHIaeTcA BB CHIY Mi-
POBHXB 3aKOHOB'h; BO BCHEXB e OCTAIBHHXB CIyYafAXb
MO;KHO TOBODUTH JAME O Goxpmefl mam Menpmeil enmpoam-
HOCMu, CTENleHb KOTOPO# COBEpMEHHO He 1I0XXaeTcs TOou-
HOMY onpexbieriio, a 3aBMcHTH OTH cryvaiigaro creue-
Hia obcroATerscTBs M cnocobHOCTel xbifcTBylomaro amna.

Boennne kpuMmHAIMCTH, OCTAHABIMBAaBIIie CBOE BHH-
Manie Ha 3roMs Bonpoch, Dangelmaier, Weisl, Damia-
nitsch ') me xalors Hmkakoro ompexbrensaro m pbmaln-
maro orBbra. llepsme xBa mmcareras m36upaoTs 006X0X-
HHi OyTh B NPASHAITD I0AYHHEHHATO 0e30TBBTCTBeHHEIMB
IPH HeucnoaneHiu BB TMOZOGHHXD CIydaAXb NPUKA3aHIA Ha-
YaNLHAKA, HO OCTABIANTH 0e3b oTBBTA BOMpOCH O TOMB—
JOXAHH JA OHTh BMEHEHH BB BHHY INOAUMHEHHOMY 6ped-
WA nocamOcmein ew mnosuwosewin. Damianitsch yerama-
BIABaeTHh onpexbienHoe, HO He MCUepIHBallee BOIPOCA
moromenie. (0A3aHHOCTH NMOBHHOBEHiA, 'OBOPUTH YKAa3aH-
BHi aBTOpH, lpexpam@aercsd, Korxa npmkasanHoe xbamie
3alpenieH0 3aKOHOMB. JTa MHCIb He IOLIEKATH OCHapHd-
BaHilo, H0 MH mMbeM® BB JaHHOe BpeMsa BB BHAY He Iipe-

) Die Militdr-Verbrecht. u. Verg. s. 53; Das Heeres-Strafrecht, s. 167;
Studien, s. 59—71.
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CTYIIHOE NpUKa3aHie, a Booans npaBombproe, HO co3jammed
NP TOYHOMh €ro MCIOJHEHin BO3MOKHOCTH 6peONblTs II0-
cabacreiii. llopuusennnii, noBuHyscs upwmkasy, He mocd-
raeTs Ha upe Jm00 0IAaTO HENOCPeJCTBEHHO, HE Hapyma-
eT'h NpPaBOBOil HOPMH, a HCHIOJHAETH INPUKA3AHHOE, CO3HA-
Bag BEpOATHOCTH M HewW36BKHOCTH, IO €ro, MCHOIHHATE-
as, mebmio, Bpega rocyxaperBy mau Boficky. M banie mox-
UAHEHHAr0 MOKETH BB JTHXB CIYUadX’b NOJNYUHTH HMHOTIA
3HAUEeHie 0e3MEICIEHHAT0, HEPa3yMHAT0, HO COBEPIIEHHO HE-
npecrynsaro. Hauaiphusn oTpsaia rpeinncHBaeTs, yepess
opAMHApHA, OXHOH NM3b BOMHCKHX'H uyacreil arakoBaTh He-
npiareisa, npeanoiarag ero MajloudACIeHHOCTh. [[on0&uUMB,
KOMAHIMD'H IIOJKA, MOAYYHBH 3TO NpuUKasaHie, yObmpaercs
¢h HECOMHBHHOCTHIO BB TaKOMbB IIpeBocxoacTBB cuip He-
npiAareas, KOTOPoe He TOJIBKO He JAaeTh HAJEKIH HA yenbxs,
HO xbiaers Hem3ObxHmMB rmGerr BRBpennoii emy Boiicko-
Boif wactn. O043aHD M OHP WCHOIHATH 3TO IIPHKA3AaHie,
nMBers JM IpaBO 3aMelInTh HcHONHeHie, 1aA m3BbIeHiA
HeBBpHO ocBbIOMIEHHAT0 HAUANBHMEA, W HOMIEKATH JN
OH'b OTBBTCTBEHROCTH, €C.IM TOUHO BHIOJHNTH NPHKA3RHHOE
M ToTepsiers THEAYM NOXel, He IpuHec:H HOIB3L rocyaap-
CTBY? :

HebGesnusnbeTanii pparnysckiii Boennmii nmearers re-
aepars Grisof yrBepiiaern, uro Hanoxeons 1 Onias cxb-
Xywomaro, no aromy Boupocy, Mabmia. ,HKomampyromiii ap-
Mieii HE MOMkKeTh CCHIATHCA BB oOnpaBjaHie cBonxb Ibii-
CTBifi HA NpUKA3h BOEHHA0 MHMHHCTPA NJIM TJIABH TOCY-
JapcTBa, KOTOPHE YAAJIEHH OT6h TeaTpa BOGHHHXD Xbii-
c¢TBifi M He 3HAITH UO0NOkeHid Beulel BB HAaHHHK MOMEHTD.
Ramanii xomauxyowmiii apmiefi, koTopmii mpucrynaers Kb
BHIONHEHII0 YyKasaHHaro emy Iaga Abiicrsiil, cosnaBas
€r0 HEYJIOBIETBOPMTEIHHOCTh M OIACHOCTH, — IPECTYIEHD;
OHB JOIKEHD BO3PaKaTh, HAcTamBarth Ha M3MEBHeHIm 3TOrO
nJ1aHa, HAKOHEN'b, CIOXKHTH Cb ce6a 00A3aHHOCTH, HO HO
JoIxeHb GHTH OopyiieMs merpeGiemia csomxd Boticks. Io-
Mapaylomiii apumieii, koropuii BcxbxcrTsie moxyuenHaro npm-
Kasa AaeTs cpaxenie, Oyxyum yBbpers ULpOHrpaTh ero,—
npecTynens. BoeHHHH npukass Tpefyers UACCHBHArO mO-
BHHOBeHid TOJIBKO TOTAA, KOTAA OHD MOIYUYeHD OTH HAUANb-
HHKA, KOTOPHI IpPHCYTCTBYeThs Npd ero MCIOJHEHIW, 3HA-
ers Bch ofcToATerncTBa, MOMKETH BHCIymAaTh 3aMbuamig
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HCIOIHMTeNd W JaTh eMy o0bacHemia“... ,Hamoxeoms cum-
Tars ceba 06A3aHHHMG HCIOJHUTH IIPUKa3aHie IpaBATElb-
CTBA TOJIBKO TOTAR, KOTXO NpPU3HABAXD €TI0 PA3YMHHMB U
xonyckars Bbpoarnocts yenbxa“. PaspmBaa atm cooGpa-
AeHiA aBTOPB mIers Aarbe m orsepraers 0043aTeIbHOCTH
NpEKa3a M Bh TOMB caydab, KOrja HAvalbHHK'S NPEXIH-
CHBAeTH IOAUMHEHHOMY JATh CpakeHie BO uT0 OH TO HH
' €TANo0, T. €. ecIm HAUAIBHAKD TUBODATB. ,HelpiATelb Ipe-
BOCXOJUTH Bach KaUeCTBEHHO M KOJINUECTBEHHO, BH IOTEp-
nate nopasxenie — Gespazimuno, rakoBa Mos Boxa“. Ilo
mebRilo remepara Grisot, mogumsenHnii o0a3aps HCHOI-
HATh TAaKOfi INPHKAa3'h, €CIM CO3HAETDH €ro NOJe3HOCTh, Bb
OpOTHBOOMB elyyal — oAuMHEHHHI He JAOIXKeRs IOBH-
HOBATHCA ).

IIpexnonascs nepexs Bermuiems BoeHHaro remis Ha-
N0J€0HA W ero aBTOPUTETOMH BT BoeHHOMT Xbxk, moxaramo,
OXHAKO, UYTO IpmBeieHHoe MAbuie He MOkeTh OHTH IpHU-
HATO BH apMin. Ecim M nmocrasum’s 0643aTelbHOCTH OpPH-
Kasa HAYQJIBHHKA BB 3aBACUMOCTH OTH MHDBHiA NoxunHEH-
HATO O PA3YMHOCTH 3TOro lpmkasa, To OylAeMb BEHYMACHH
NpHU3BATH CymecTBOBaHie Boiicka neMucaiuMuMB. Ha semab
abTH aGcomornoli pasymHocru n GesyciaoBmaro Bpexa. llo
mMubHIO MROrMXT BofiHa He pasyMHa W Bpejgna; cabayersb
JM, OXHAKO, OTCIOAA, UTO CTOPOHHMKD Takoro Mabmia, Oy-
XLYUn DpH3BaEs HA BOEHHYI cayx0y, Moxkers OHTH BB
npapb He noBmHOBaThCA Boxb mauaasHmka? Coxgars Mo-
AKeTh 1 0043aHB pascykJlaTh, HO OHB INPU3BAHD MCHOI-
HATH BONIO BOXKJIA, a He pbmars BONPOCH O PasyMHOCTH
ero perbuiit. Macmra6s Bebxs pbiicrsifi mogumaensaro —
sakoHb. CrbroBaTeibHo, mpuud xs yomorcoenito o Heusbwokc-
Hocmu 6épeda UPH TOUYHOMT HCHOJIHEHiM UPMKA3a HAYANb-
HOKA, NOJYMHEHHHIl: 1) ecam oms mMBeTH BO3MOKHOCTH,
0043aHB NOCTABUTH CBOEr0 HAUAILHAKA BB H3BBCTHOCTH O
BOBHHKIINXD, HO HemspBCTHHXD HAUAIRHUKY, NIPENATCTBIAXD
A OXHJATH HOBATO NpPHKa3aHia; 2) ecam 3Toii BO3BMOKHOCTH
BbTH, — 00:43aHh He MCNOIHATH IPHUKA3a, TAKD KaKbh Ha-
YAIBHUKD He TpedoBalb cosepmenia AbiicTsiit BpeaHHXB;
BB 3TOMB cayual--HenopnHoBeHie He MOxeTh OHTH-BMEB-

) Maximes napoléoniennes, répértoire militaire. Obéissance. Par le
général Grisot, 1898, p. 6—8.
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HEHO MOJUMHeHHOMY BB BUHY; 3) €CIM HAUAIBHAKS, He-
cMoTps Ha m3BbmeHie NOJUYAHEHHATO O Hen3Gh:KHOCTH Bpe-
Xa, MOATBEPAAACTH CBOE IIEPBO6 NpHKA3aHie, — DOAYH-
HeHHHE 0013aAs NOBUHOBATHCA M BpeXHHWS mnocabacTBia
9TOT0 NOBAHOBeHiA He MOTYTh OHTH MOCTABIEHH €My BB
BEHY; 4) 0043aHHOCTL IIOBHHOBEHifi He BO3HAKAETH IIPH
IIOBTOpPeHiN NpUKA3aHifA, ecliH HAYATHHHKD INPEXIACHBAETH
COBepmATH HpECTYILIeHie, T. e. YKasHBaeTh Ibib 3ampe-
IEHHYI0 W CPEACTBA HERO3BOJEHRHS '); BB 3ToMB cxyuab
coxbArAOe BO WCHOIHEHie TpHKasa MNOJIEKATH BMbHEHiIO
Bb BUHY NOJYHAEHHOMY (0UeBMIHO, M HAYAILHUKY).

[Mocrbxree moxoxeHie NPHBOAMTE HACH KB BOIPOCY
0 BMBHEHIM NOJXUNHEHHOMY BB BHHY MCIOIHEHHAro Bb CANY
npnkasa abamia, T. e. nosunneemia. a ¢b Jpyroii cropo-
HH-—0 BMbHEHIM BB BUHY ‘NenosunoeeHis, €CIM IOXYMHEH-
HHH 3a01yx&Jaicad OTHOCHTEILHO OpHAMIECKOll KBarudmka-
nim npmkasa HavaasHAKA. IlogunmHenHuil npu3pars opmrasb
HAUAJTHFHMKA 3aKOHHHMB, TOTJA KAKD OHB ORI'B IPECTYNEHD,
WIn NOXUYMHEHHHH OHIBb yObkIeHb BB HPeCTYNHOCTH IpH-
Kasa, BB nabiictBureapHocTn 3akoHHaro. Kaks porxan OHTH
paspbmenn stm ciyuan?

YecraHoBIeHHOE BHINE IOJO0XKEHie, 4YTO NpPHKA3h Ha-
UaIBEEKA, 10 CBOEMY CYMECTBY, He MOKETh OHTH IpHUH-
HOoil HeBMBHeHi# NOJAUNHEHHOMY BB BUHY cOXbAHHAr0 HMD,
BexbxerBie npmkasa, npecrynsaro xbamis, 1aers HAMB BO3-
MOKHOCTh paspbmuTe nocTaHOBIGHHHN Bompoch 6esn oco-
OHXB 3aTpYJIHeHIi. '

JAbiicTBie uweropbka caMoONpOM3BOILHOE GTINYAETCA BB
IOCHX0JIOTHYECKOMB OTHOMmEHIM 0TH XbiicTBiA 1pmKasaHHATO
TOIBKO ¢€m0co00MB BO3HHKHOBEHiA MoTmBa AbATerpHOCTH.
Bt mepsoms cryuat nbie m cpexcrsa ybarersmocTn ompe-
rbagiores camMuMps cyObekToMb ABAHIA, BO BTOPOMB CIY-
yal 3TH 3JeMeHTH ciaraiTcsa BB CO3HAHIM IOCTOPOHHATO
Juna M JUMb YCBAUBAOTCH (PAKTHUECKHM'L UCIOIHMTENEMB
3afyMaHHaro XbAmia. Jra B3aBACHMOCTD NCUTO0UUECKAL0
npouecca HMCNOIHATENA OTH BOIM JNLA, 3alyMaBIlaro To

1) LJIpoTHBO3aKOHHHIT M BDL CyllecTBh cBOeMD HHYTOXHLIN NPHKA3D
He Npio6pbTaerTb CBOACTBA 3aKOHHOCTH OTH IMOBTOpEHIA ero* — MbICIb Jla-
6agj1a (npuBeiena y Calker, ykas3aH. couuH. ctTp. 42).
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nim mAoe abficreie, HMCKOAbKO He m3MbHAeTCa BB CBOEMD
cymecTBl OTH caAyxKeOHATO OTHOINEHid, YCTAHOBIEHHATO
3aKOHOM'B, MEKAY INIOMB, CKIOHAIOMHUMD Kb NpecTyILIeHilo,
A BHOOJHAKINAME ero. Takums o0pasomn, ¢b Touk:m 3ph-
Hifl NCHXOIOTHUECKOH, MOJCTPEKATEIs> Kb NpECTYIeHi M
HaualbHUKD, NPAKASHBAOMIi coOBePIATH, mnpecrynieHie,
CTpeMATeA Kb JOCTHKEHII0 KelaeMiaro OJHAMB LYTeMB. M
TOTH W APYroif, BIiAd HA NMOJCTPEKAEMaro WIM OOAYMHEH-
HAaro, NHTAOTCA BH3BATh B'h CO3HAHIA ero MoTuBh Xba-
TeabHOCTA, cooTBBTeTBYIOmMiil M36pannoii mma nbam. Jmmo,
CKIOHAKMEe APYroro Kb NpeCcTyNieHilo, 0601pmaers Io-
caBbAHATO0 BHIOJAaMH, KOTOPHS MOKeTH JaTh IpecTyIIeHie,
cTapaeTcd 3arIymUTh roxoch coBberH moaroBapmBaemaro,
npudbraers kp BoaxbiicTBilo Ha uyBCTBO JAPYKOH mim
H06Bn, 3aTEMB IEpPEeXoAUTH Kb TPeGOBaHIAMB M, HAKOHEL'D,
Kb yrposaMmb. Hauaxpenks He mnMbBers Hago6HOCTH mpoO-
CHTh ITOJUAHEHHATO, OHB 3HAETH NPuUesuxy NOCIBAHATO MO-
BHHOBATHCHA, N0ITOMY ORB NpAMO TpebyeTs, NPAKA3HBAETH
H YrpokKaeTh 3axoNOM3, KapaloIAMBb 00 00meMy OpaBAIYy
HenoBEEylomarocsa. TakmMs o6pa3oMb, mUOJOAKEHie HAUAXb-
HHEA o0JeruaeTs eMy XOCTHKeHie mpecTymnHoH mbau, yMens-
maeTd 103y HeoOXOoAWMOH HoAcTpeKaTell0 9Heprii, HO He
n3MbEdeTs BB cymecTBh cBoeM’b npomecca BO3HHKHOBEHIS
Momueoss AbATensHOCTH NojcTpekaemaro. 3xbes cabayers
- HPOBOXATH, OAHAKO, TOUHOE pasindie MeK1y CO3JaHIeMB
Momueoes caMOABATEIFHOCTH NOJUMHEHHATO N NPUNYdNCcOe-
niems ero Kb xbareipHoctm. IlpuBykjieHie necHxXmueckoe
BH3HBAaeTh BB CO3HAHIN HPUHYKIAEMAT0 MOTHBL H Kela-
mie xbiicTBOBATH; NpPHHYXKIeHie (H3MUECKOE — CuBEpPIIEHHO
HTHOPHPYETH 00XACTh NCHXMUECKYI0 M IpeAnoIaraers moi-
noe HecoorBbrermie akiierBifi nmpmEyxjaaemMaro ¢b ero co-
sganieMs ¥ meraniemb. CibjroBareibHo, npm (u3MuUECKOMB
npunyxjaenin HeBMbHenie coxbammaro BH BHHY JALY, OpH-
HY®KJICHHOMY Kb TOMY HeNpeoloaumoil cuioii, geé CTOATL
COBEPIIEHHO BH 3aBACHMOCTH OTH CIyKeOHAr0 HOIOKEHiA
npaHyxjaemaro. Ilcuxuueckoe ke HpEAyXKJeRie MOKETH
OHTH He UYKAO 3TOH 3aBHCHMOCTH, €CIM JHIO0 NPUHYKIA-
jomee NOIb3YeTCA CBOMMB ABTOPUTETOMB JXid BosabicTaia
Ha uyBcTBO moaumeennaro. Ho, xax®s OHIO BHIIE yKa3aHO,
aTa QopMa NpPHHYHKJIeHiA He JoIxkHA OHTH cmbmnBaeMa,
65 €A 10PUOUUECKOME 3HAueNiu, C¢b 3HAUEHieMb NpHKa3a,



— 190 —

Kakp npuunEn HeBMbHemis ). Ilpunyxkienie Hmkoraa He
coobmaers AbAHI npecTynHOMY cBoificTBO mpaBoMbpHArO;
o6r3amentwtrl APUKA3D, HANPOTHRD, YCTPAHAETH NPECTYII-
HOCTh ABAHIA, BOCHDEMEHHAr0 II0 CBOGMY COZEpRAHIIO
noxs crpaxoM’s HakasaHid. IIpukass ke weolmsamenvned,
[0 CBOEMY OTHOMIEHID Kb 6uNoéMocmu (HO He Harasye-
MOCTH), MOKETE OHTH pascMaTpHBaeMb INOIh KAKD OJAMHTD
U35 BHAOBD MOACTPEKATEILCTBA KB npecrymieniio. Ilpmmy-
INTeIbHHA 3IEMEHTh HAUATbHMYECKAT0 NPHKA3a IEKATH He
Bb HEMh CaMOMb, a Bb 3aK0HB, KapaomeMb HEIOBAHOBE-
mie. Ecim xe npnkass Tpebyers mpecrymsaro xbamig, TO
yrposa yroIlOBHATO 3aKOHA, a CcIrbgoBaTeIbHO, H IIEMEHTH
npuny:xuenia ormagaers. Iloxerpekarerscrso ke Kb mpe-
cTyIIenio, xaxe Bb ¢opmb TpeGoBamia, Hm Teopia yro-
JOBHATO IIpaBa, HA 3aKOHOAATEIHCTBA IMBHIN30BAHHHXD
rocyXapecTsh B€ NPU3HAITH O06CTOATEIHCTBOMB, YCTpPaHA-
omumMb BMBHeHie BL BHHY.

[ToBuEOBEHi€ NOJYMHEHHAr0 NPECTYNHOMY IPHRA3Y
HAUAJNGHAKA €CTh OJMH'L 3B BUJOBH COYYacTiA Bb Ipe-
cryniaenin. HavainHEKS® Beerja mojxcTpekartelb; [00JUMHEH-
HHii—coBepmnATe s, NOCOOHNKE: WIX HEJOHOCATEIH, BH 3a-
BHCHMOCTH OTH poja ero xbareaproctn. Coxbsaunoe mox-
YMHEHHHMB MOKETH OHTh BMBHEHO eMy BB BHHY, ecId
OTHOIIEHie ero CO3HAHIA M BOIM Kb ABIEHIAMD BHBIIHArO
mipa oTBbuaers nNpH3HAHBO# KOHCTPYKUIM cCyGBexTHBHOR
BuHOBHOCTH, Eeinm mojummenHH co3HaBaT® CoBeplIaeMoe,
npeasnxbrs ero mocrbaersia m OHIB cnocobens Kb cO-
3HaTeIbHOMY caMmoonpenbienilo-—coxbiannoe uMbs BO memol-
HeHie IpUKa3a HAUANHHMKA LOJNIExKHTH BMBHeHi0 BB BHHY.
Ecam nopumnensnit co3paBanb, uTO eMy NpelNnCHBAeTCA
AOCTHIHYTH IpecTynHyl Ibip mim o6Xerunth esa J0CTH-
JKeHie; ecam, copepmas npaBombpHOe MO coxep:kauniio rha-
mie, oHG npexBuIbIB HpecTyNHHA uocibicTBiA ero; eciam
OHb He OHID JIuOIeHs BH MoMeHTHh JXbania d¢uamueckoit -
BO3MOKHOCTH COIJIAacoBaTh CBOM JBHKEHiA CB cBoell Boxew
I pPa3yMOMB, — IIPH HAIHYHOCTM BCBXH 3TMXH YCIOBIi,
NOAYMHEHHHi OTBETCTBEHs 3a CBOM NOCTYNKE W OHA IOJX-
zexaTs BMbHenilo emy BB BuHy. Ecim ke BB cosHamim

1) Toro-xe MABHIA M3Db BoeHHHIXB lopucToBb Hecker, Lehrbuch, s. 89.
Calker, yxka3. couun. crp. 14 m 120—122. Jluteparypa o6umaro IpaBa IO
aToMy Bompocy Onura ykasama Bbimre (ra. II).
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" NMOJUMHEHHATO OTCYTCTBOBAaXO npejcrariedie o xbiicrea-
TeabHOil wham npukasarsaro emy xbiictBis (ommlka nin
ngepbybnie), ecan ows He npexBuabIb UpeCTYNHWIB IO-
crbacreiii npasombpraro xbamia (ciyuai) mam OHIB BH-
HYKJeHb Kb ABArernHocTH Hempeoxoaumon cuion (¢Ppmsm-
gecKkoe NpHUHYKJeHie) — cy0ObeKTHBHAA BMHOBHOCTH OTCYT-
crByerh n BMbuemie BB BuRY HeBo3Momnro. Hesbrbmie
HOXUNHEHHHMT THXB 06CTOATENLCTBD, BeIBACTBie KOTOPHXD
xbanie ero ofpaTmiock BB NPOTHBO3AKOHHOE, YCTPAHAETH
BMbHenie coxbanRaro BT BUHY, TaKbh KAKb BB CO3HAHIA
NOAYMHEHHAr0 OTCYTCTBOBAIO NPEJCTABIEHIE 0 ONUCMEIATE
3alNpeuleHHHXb.

Unave pomxems OwTh pbueas Bompocs BB THXL
CIyuasx’b, KOrZa OTCYTCTBOBAIO CO3HAHIE 3anpeujennocm
xbania. 3xbesr Moxkers BaliTu ce6t moxnoe npnmbEenie
mpejnoiKeHHOe HaMm BHme pasnbiemie npeerynHHXD XbaA-
Hiii Ha 1Bb KaTeropim —BpeNHHXB 110 CBOEMY COJjep:kKAaHil
A 3aKI0YALINXE Bb cedb ammb onacsoerr Bpexa. Ilox-
unHeHHHH, coBepmalomiii xbAHie, HEMOCPEACTBEHAO NpAYM-
BAKNIEE BpeIh TOCYJapCTBY, OONECTBY MIM YACTHHMbB
InnaMb, He MOKETh, eCId OHH BMBHAeMB, Npn3HaBaTh TH
abiicreia noxesurmn. Coxxars, nepeiaiuiiii Taiiny mempis-
Texo, copepmapomiif mo6bre, yousaomiid HauaxbAMKA, IPO-
Xawomiii kaseHHoe opy:kie, BHJAAHHOE €My Xifd CIYXKOH -—
He MOKeTh NpejmoIaraTh A03BOIEHHOCTh ITWXb XbifcTsid u
6esBpefHOCTh MX'B JIA rocyjapersa m Boficka. OcnoBamieMs
Takoif mpesyMmuin BB» BOGHHOMB OHTY CIYMKATL BOMHCKOE
BocnuTanie u obyuenie. BB crHomenim 3roii rpynmm aba-
Hiit oTcyTcrBie co3HaHiA BpejXHOCTH M 3alPENIEHHOCTH HXD
HAKOTJAAa He Ipelmolaraercs, a Bceria XoWKHO OHTH JA0Ka-
3aHO. JTAM'F MH HHCKOIGKO He XOTHMB CKAasaTh, YTO Ha
HOAYMHEHHAT'0 BO31ATaeTcd TATOCTh AOKA3ATeNbCTBH CBOEl
HEeBHHOBHOCTH; BONPOCH O 6uMoeHocmu phmaerca o0IAMB
HOPAJKOME OOBHHHTEIHHATO Npolecca M 00A3aHHOCTH JXOKa-
3aTh 3Ty BHHOBHOCTH OCTAaeTCA 3a UPEACTABUTEICMD 3a-
KOHA; MOJUMHEHHHIi ke, ecIn OHB ccHIaeTcd Ha HeBbrb-
Hie 0 epedorocnocmu cOxBAHHAIO UMB, JOIKEHD JO0KA3aTh
anms 310 Hesbabuie, mo me BB Qopub 3aanienia o ne-
3HAHIM 3aKOHA, sanpemampmaro Boobme usmbny, yOidcTso
A T. 1., a Bb cMuecarb mepbabmia .npecrynnocrn gammaro,
COBepIIeHHAro UMb AbAHisA.
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BosmomBocTs Takoro merbabmia MucanMa, Hanpambps,
BB CIyuyaaxs: yOificTBa, Mo mpukasaHilo HAUaABHAKA, CBOETrO
TOBApPHINA, YMHPAINAr0 B'h CTPAIIHHXB MYUeHiAXB; OpoO-
JakH, [0 INPWKA3aHI0, NIOXOro KaseHHATO OpYKiA pisa
npioGphrenis, ¢b 3aTparoif coGCTBeHHHX'S AEHErS, IYUIIAro;
NOXWMmeHid y TPeThAro IMIQA, N0 NPMKA3aHIO HaualbHHKA,
AMYIecTBa, NPHHAAIERKABMAr0 pambe NpUKABHBANIEMY
HAYATHAAKY. HO NPECTYNHO 3aXBAYEHHATO ITHMBb TPETHAMDH
JMIoMb H T. IL

‘Bp ormomenin xbanmiii, npexcTaBIAIOMUEXD IMIB OmAac-
HOCTh Bpeja, CO3HAHIE 3alPeMeHHOCTH BXBh He Mpeiinoia-
raercd, a JNOWKHO GHTH JOKA3aHO, M TOJHKO HPH HAIMYU-
HOCTH TAKOTO JOKasaTexbcTBa, AbaHie nojrexmrs BMbHe-
HIl0O Bb BAHY, OpN UeMb NPHKA3h HAUANGHEKA, HEe COBIA-
Jalomidi ¢b Boxew 3aKOHOJaTeNd, HE ycTpaHdeTh BMBHemis.
Ecam xe cospamie sampemernHoctd, Bexbiacreie umeBbabuim
nam 3abaykJieHid, OTCYTCTBOBalO, TO IOBHHOBEeHie, HPOTH-
BO3aKOHHOE JIMMb O00'BeKTMBHO, HO He BHpamawimee coloi
OTpHNAHiA BOJM 3aKOHOJATelsA, He INOAIeKATH BMBHeHilo
BB BHHY.

®opmairsBoe pasimuie xbamiii nepsoil u Bropofi rpynmw
MOxKeTh OHTH ompexbieHo nyTeMb HaHMEHOBAHIA HMXB IHpe-
CTYNIEHIAMA M NPOCTYIKAMH.

TaknMp 00pasoms, popmyra 3akoHa, onpexbiagiomas
OTBETCTBEHHOCTH NMOBHMHOBABIIATOCHA IPHKA3y IOXUMHEHHATO,
‘MO&KeTh OHTH BHpakeHAa BB  cIBIyOmUXB BHpameHIAXDB:
NOOUUHENHBIT, UCNONHUBULTE NPUKAE HALANBHUK, CO3NABAR,
uMo eMy npeonucLiéaemca OnAHIe, KOMOPOE UMIDEMS UTBABIO,
cosepusenie NPECMYNAENLA wau npocmynxa ') uau cnocobemeo-
6anie MaAKOBOMY, NOOLEHCUME YL0N08NOU OMEHMCIMEEHHOCU
HA O6WEMB, YKASAWHOMS 65 3AKOMT, OCHOBAMIY, KAKDb COY-

1) Meyer npu3HaeTh BO3MOKHBLIMDL BBb OTHONIEHIM BOEHHOCIYRAIIHXD
YCTaHOBHThL Heo(A3aTeJbHOCTb NPHKA3a TOAbKO IPH TArYAAMIMXD IpecTyIae-
Bigaxb (Verbrechen no repmmmozOriv § 1 repM. yromos. yTox., BIEKYIHXD 38
€060A CMepPTHYI0 Ka3Hb H 3aKJa0UeHie CBhIIe MSTH TBTD), Lehrbuch s. 263,
anm. 51. Damianitsch, He HaXOAHTDL HHKAKHXD OCHOBAHIA IIA no,mﬁumrb
OrpaEMYeHifi, ¢b YHMDb Hexb3d Re cordacHTbed (Studien, s. 75, anm. 79).

IIpogeccop Hebaosnb aomyckaers ,NONHOe HeBMBHeHie, KOraa BerBa-
CTBie HCHONHeHis NPHKA3aHiA HAYATbHMKS BO3HHKAETD HapylleHie BOEHHATO
HOpsAKa, H YCIOBHOe-—KOTJa BO3HHKaeTh Hapymenie obmee“ (ctp. 38. Kypcs,
4. o0mL.). He TOBOps y¥e O TOMb, 4TO TaKOfl BHIBOAB HOPOTHBOPBYHTH CO6-
cTBeHHOMY MHbBHilo Tpogdeccopa Hebnosa, BHCkasaHHOMYy Ha crp. 36—37
Kypea_(mo mosoay 69 XXII kH.), mofo6HOe pasrpaHHYeHie PABHOCHIBHO IOI-
HOMOYIl0 COBepuIATb BCH, N0 TATYAAMHMXD BKIOYHTENbHO, BOMHCKIA Opecty-

ILIeHis.
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YACTHUK'D, NMOCOORIKD, IOMYCTHTEIb, YKPHBATEIh I HE-
JOHOCHTENh, 63 3A6UCUMOCINL 0INF CNROCOGA OMAMEALHOCTIU.

Tpebopanie ,cosHaHia“ BpeIOHOCHOCTH WIH 3ampe-
mieHHOCTH upmkasanHaro xbamia mam nbim ero, xbraers
O4eBUJHEIMB, YTO BB OCHOBaHI€ BORPOCA O BHHOBHOCTH
MONUMHEHHATO JOKEeHs O(MTH I0X0KEeHb CYO'beKTUBHHIL,
a ne o0bexruBHHI kpnrepiii. Ilogunaennuii ectr coyuacr-
HUKD lIPeCTVILIeHid; crbroBaTelrno, BUHOBHOCTH €ro JIOJ-
#&Ha OnTh ompexbirera TbMD ke myrTemn, KoTOpuii npn-
HATH JIA BehXh cIyuaesdb COBEpUICHIA IPeCTYNHHXD Abi-
miii HbckoxrkuMu aumamm. Cyxs od6a3amd phuinre Boupocs
HE 0 TOMDB: ,MOI'h A IOJUAHEHHHI CO3HABATH“, MIN ,MOI'B
aM [OXYMHEHHHil He co3HaBaTh®, WIA ,JXONKeHD JU OHIL
HOJXUMHEHHH CO3HABATH“; BOIIPOCH MOKETH OHTH TOIBKO
OJUHD ,CO3HABAIG Jn HoxumHeHHH{i“. Eciu cyas pascma-
TpuBaeTs Aba0 o aumenin uerosbra ku3EM BHCETPBIOMB
U3b peBOIbBEPA, TO OHB Ipexje Bcero phmaers Bompocs:
AMeXarb aM HOXCYNMMHIT tumnTe ueroBbka ;km3au? Toiabko
TOTZa, KOTJA BO3HHKHETH coMABHie BB HaIwuHOCTHM MOX0O-
HAro ;Reladid, cyXh nepeiizers Kb BompocaMb: mMbis am
NOACYANMHIA (AKTMUECKYI0 BO3MOMKHOCTH 1pexBuibTh Ha-
eTyllleHie BpeXnHXb mocIbicrBiif, KOTOPHXT OHB He Ke-
Jarb (HEOCTOPOKHOCTh) WIM TAKOR BOBMOMKHOCTH He GHIO
coBepuierno (cxyuaii)? IIpecrynienie ymumniiesHoe Bieuers
3a co0oil MoaHy0 OTBBTCTBEHHOCTH, HEOCTOPOKHOE — ClIe-
niareRy0, cryuaiinoe—mne Bmbuserca BB BuHy. T ke
HAyajla JAONAKHH OHTH TPHHATH U BB apmim, xord OH Xb-
AHle OBLUIO COBepIIeHO [0 HpUKa3aHilo HauarpHMKA. Ilo-
UAHEHHH NOXIEKATH YTOIOBHOH OTBBTCTBEHHOCTH, KOTJA
OHDb HMCIOIHMIB NPUKA3h HAYANBHAKA, ,connaisant la crimi-
nalité de 'acte et s’y associant“, kaks rosopurs Ortolan ?).
Popmyra ,NOJUMHEHHHIT NOAIEKUTH OTBETCTBEHHOCTH, KO-
rja OHB, MCIHOJIHAA NPHKA3D HAYAABHURA, He MO He 6U-
onms, UTO eMy INpeXNHCHBaeTcA coBepmuTh xbamie mpe-
crynHoe“ mpoTuBOpBUATE OCHOBHOMY Hauyaly YIOJIOBHATrO
IpaBa, KOTOpoe JXomyckaerh BMEBHeHie TOIBKO Hpu ydacTim
CO3HAHIA W BOIM 2uya Onicmeyowao, a He LOCTOPOHHATO
spaters ?). Eciu xouycraTh BO3MOKHOCTH KOMIIEHCALIE

") Eléments du droit pénal, p. 184, § 476. )
?) Ilo stoMy Boupocy cm. npodeccoph Kysbmuubn-Rapasaesn, Boem
yr. up. 4. obug. crp. 287—289.
13
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Xe(eKTOBD Co3HaMiA NPABOHADYIIATENA CO3HAHIEM® APYToOro
anna, HANpUMBpB— CyABH, TO, BO-IEPBHXDB, 3IEMEHTH CO-
3HAHIA HEO0XOANMO HCKIOUATH H3B IOHATIA CYyOBEKTHBHOM
BHHOBHOCTH, & BO-BTOPHXB,—AOIYCTATE NOXOOHYI0 KOMIIEH-
caiiio W JAJII HIEMEHTA 604v, T. €. NPUHATH OJHOBPEMEHHO
dopMy1y ,BE Aeialb, HO MOI's KelIaTh COBEPIIMTH IIpe-
cTyIleHie“, TaKb Kakb BOXA, KaKbh CHOCOOHOCTH KB CAMO-
onpenbienilo, HeBo3MUKHA 0Oe3b Yyuacria cosmania. Jpy-
THMHA CIOBAMH, Npm YKasaHHO@ ¢opmyrb sakoHa, mpecryi-
HOCTh Absania OyXers 3aBHCETH MCKIOUATEIFHO OTH 00B-
eKTUBHArO HapyIIeHisd 3ampera, XoT# OH COBEPHIEHHO CIYy-
yajigaro m jgaxe Oe3co3HaTeIbHATO.

Kpous 15xb ciyuaers, BL KOTOPHXB LpecTYyIHOCTH
IbAnigd NOJUMAEHHATO 3aBUCHTD OTH OTCYTCTBiA HOIHOMOUIH
€O CTOPOHH HAYAIbHMKA, IPHKA3AHHOE W BHIOJHEHHOE 110J-
YnHEHEHMDB AbsHie MoxkeTh OHTh BMBHEHO eMy BDL BHHY
IAmMb TOTAA, KOTJA OHO mojxiexaro OH BMEHeHilo m mpm
caMOOHTHOM's 3aMHCIb n keraminm mogumpensaro '). Eeam
Helb3sl INPU3HATH NPHKA3hb HAUAIHHAKA NPUUAHOA HeBMEHe-
HiA BB BHHY, TO eme Bb Oolpliell CTeneHM HEBO3MOKHO
00YCI0BHTH - OTBBTCTBEHHOCTD IIOJUYMHEHHATO HCKINUATEIHHO
o0bexkTnBHO mnpecrynHocThi0 Abamia. Ecim npukass me
YMEHbIIAETHs uYdcia cIyuaepp OTBBTCTBEHHOCTH JIHIA 34
COBEDIICHHHsA WM NpPABOHADYIIEHiA, TO OHH HE MOKETB,
He JOIKEeHb, YBeIMUHBATH 3T0 umero. He moxiemnTs,
oxnako, compbmio, uto oGracte xbaHiii cy6'BeKTMBHO Ipe-
CTYNHHXB, HECPAaBHEHHO orpanmuenEbe oGracrm abanii
OPECTYNHHXD 00beKkTHBHO. YO6ificTBO amimoMs HeBMBHAe-
MHMB, HIN CIydaiiHoe, mIM BexbjacrBie omuOk:m ——BBH 00b-
eKTHBHOMDb CMHCIB mpecTynHo, HO cy0BeKTHBHOH BHHOB-
HOCTH IMI'b, COBEPIMBIIEXD 3TH XbAmiA, Teopia mnpasa m
3aKOHD He IPH3HAKTE.

Cosnanie abiicTByOmAro JIMma MOKETH OXBATHBATH
Bch sneuenTH xbaAmia m ero uocabxcrsiii, MoxkeTh OHTH
YACTHYHHMbB, JOKHHMB HIM MOKETH COBEPHIEHHO OTCYT-
crBoBarh. JlbAnie moBMHyHOmMArocsa NOJYMHEHHATO MOKETH
OHTh HEOCTODOKHHMD, TAKAKe KAk H BCAKO® CAMOCTO-
arerpBoe AblicTBie; nmojumHeHHHH MoskeTH OmMHUGOUHO HpH-

') MWam, kaxb rosopurs Damianitsch, ecru 1bamie moxunHenHaro, orBb-
92eTh Bb O0BEKTHBHOMD H CyOLeKTMBHOMD OTHOIEHIH NOHATI CcOy4YacTifd
(crp. 77, Studien).
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3HaTh npHukasaEHoe jybamie npaBoMBpHEME RIM, Hanpo-
THBDB, NPECTYNHHMD; MOKETh, HAKOHEN'h, NPWYHHATH BPeAD
cryuaiino, coBepmenHO ero He npeasuia. Heocropommocrs
NOBHHOBABIIATOCA HOXUMHEHHAT'0 MOKETH BHPasuThcd BB
ncnorHenin 1BsAHIA, 0 BPeAOHOCHOCTH KOTODAaro BB CO3HA-
Hin ero cymecrBoBaio commbhie '). Toisko BB 3TOMB
cayuab, mscabays mncmxoirormueckii mpomeees, mpomexo-
Iuemiii Bb CO3HAHIM NOBMHOBABIIArOCA MOAYMHEHHAr0, CYLH
6yzers BB npaBb ocraHoBATHCA HA Bompoch: MOre am
IOJUMHEHHH{ C03HABATH NpecTymHOCTH - npmkasa? OjxHaxo,
n 31bck OCHOBaHIeMB XJIA TAKOIO BONIpOca OYAETH CIYKMTH
cy0LexkTuBHOE coMHbHie IOAUNHEHHAro BB CBABH CH 00CTO-
ATearcTBaMu Paxra. lIpum 10Ka3aHHOH BO3MOKHOCTH OPEXBH-
Ibuia Bpeapnx® mocabiacrifi, T. e. nokasamHOfi Hexocra-
TOYHOH BHUMATEIFHOCTH LOXUMHeHHaro, JxbaHie MoxkeTdH
OnTh BMBHEHO eMy Bh BHHY, HO INNIb KAaKB HEOCMOPOXHC-
noe. MH noiraraeM’sb, BNpPOYeMB, UYTO HEOCTOPOKHHI, BB
YEa3aHHOMD CMHCIS, Bpeis He HOAISKHTH BMBHeHio, ecinm
NOJUMHEHAHH TOUHO BHIOIHAIDG npukasanie. OcHoBamie 1is
TaKoro phienia BoIpoca MH BHIOMB BBH TOMB, UTO MHOX-
unaeHHHfi mocat KoxeGamis m3bpars oO0miil, o6Gasareis-
HH A1 Hero NyTh NOBHHOBeHis M, crbjaoBaTeibHO, CO3HA- -
TEIbHO KeIAlhb NPUBECTH CBOI0 BOII BB COBNAJeHie CB
npexanoraraeMoio Boielo BoxAd. Hambpemia mapymmts 3ty
BOJI He OHIO BB CO3HAHIA NOXUMHEHHATO.

By TOMB Xe cMHexrb, X0TA N0 HHHEMB OCHOBAHIAMD,
Xorkenb OHTH pbmess Bompocks o0 BMbHeHim BB BHAY
II0OXYAHEHHOMY NPOTHBO3aKOHHAT0 xbAHia, coBepmeRHArO
BcabacTBie npmkasa, ommOOuHO IpU3HAHHATO npaBoMbp-
guMB. Omnbka HOAYMHERHAIO MOMKETH BHPA3NTHCA BB
IOKHOMD NpeicTaBieHin o0 IBIHM, yKasaEHO# eMy Hayals-
HUKOMB, KaKb O TaKO#, JOCTHAEHie KOTOpPOH He TOIBKO
103BOIEHO, HO jJaxe o0asarersHo. HaualbHEKD NpHKAsH-
BAaeTh NMOJUMBEHHOMY BHCBUB posraMm JXpyroro nojxuymeeH-
Haro; NOXYuHMBIIiA Npukasamie, npejmnoraras, YTO Havalb-
HOKD KeJaeTh HAKA3aTh (OCTOSmAro BB paspaxb mrpado-
BaHHHX'G, MCIOIBAETD NpHKasaHie; MexAy TEMB, Harasan-
BHil #3BATH OTH ThiecHaro HakasaHia HIM He OHIB mepe-

) Ilpmynnenie Bpeaa BCIBICTBie HEOCTOPOKHOCTH HOAYHHEHHATO NPH
coBeplIeHid IpaBoMbBpHAr0 NPHKA3AHHArO ABAHIA KBaIHQHUHDYyeTcd HO Cy-
L[eCTBYOIUMD OOI{UMD IPABHIAMD.

13
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BEleHDb BDL Pa3palb MTPaPoBAHHHXSG. YHTepPB-oduucpa
CBA3HBATH 110 MPUKA3aHil0 HAYAIBHUKA JBA pAJNOBHXD;
3TOTH YHTepb-opuueps oOpamaerca Kb cryvaiino mpu-
IejlleMy CBOeMY lOJUAHEHAOMY U UPHKA3HBAETH €My
OTTAINTH CBA3HBAINEXB, NOAYMHEHHHI, He 3HadA 0 npm-
Ka3aHiM BHCIUIAT'0 HAYAILHAKA, MCIOJHAETH TpefoBaHie yH-
repb-opnnepa. B obouxs eayuasxs xbsaHie He MOkerh
O6uTs BMEHENo BBH BHHY NOXUMHEHHOMY, Takh KaKb OB
He 3HATDL THXB 00CTOATEARCTBD, BeIbAcTBie KOTOPHX® ero
rbsmie oGparmirock BB npormBosakorHoe. [Ipmumnra nemk-
Henia 31bck He NMpmkasb, a ommdka min Hebabmie ).

IIpn obpartHoii omubkd moxummennaro, orkaszasimarocs
MOBUHOBaThCA BeablcTsie noxbaro yoObxjaeHia o uporuso-
3aKOHHOCTH NPHKA3aHiA, NOJUMHEHHH IOJIEKNTH OTBBT-
CTBEHHOCTH, TAKh KAKD IOBHHOBEHie ecTh 0flee I[PABHIO,
a HeloBHHOBeHie — Mekiuedie. OTKash NOJYAHCHHEATO MCION-
HATH NPHKA3aHie XOKA3HBAaeTh IMINb He3HAHie MOJUMHEH-
HHMD CBOMXDH 00OdA3aHHOCTelf M HeBHMMaHie Kb HEUMB. Ho
TAKD KaKD 3TO HenoBuHoBemie He mvbers mbiso Hapy-
INMTH BOJXK BOKIsA, TO OTBETCTBEHHOCTh NOAUMHEHHAr0 HE
JOI;KHA NPEBHIIATH TOil, KoTopas onpexbileHa 3ak0HOM'B 3a
HEHCIIOJHeHie NpUKasaHiii 0 HEBHUMATEJIHHOCTH MIM He-
GpexnOCTH.

Bo3Mo:kHOCTE 110X0OHHXD® HEKEIATEIHLHHXD OMUOOKE
cokpaTuTeA 0 minimum’a, ecin KaKINA HAYANLHARD oy-
XeThb ¢00M0AaTh TO rIy0oKo pasymHoe, HeoGXoxmMoe mpa-
BHI0 mpu otxavb upumkasamiii, koTOpoe pexoMeHIyeTH Be-
IaKifi 3HATOKD® BoemHaro xbia -— reHepars Jparommpons:
,TIONAJENb Bh HAYANHHUKM . ... UPUKA3HBAIl TOIKOMB, & He
Komanayil xypoMs—  Mapmb“, ,Buepexs“. CHauaia cka:km,
uto cxbiaarh, uToOH BeaAKid uexobks 3HATB, KyXa 0
3aunMs MATH, TOTJA M MAapII'h, N BlUe€pels TOAUTCA. , Beaxit
B0UNB O0NHCENT NONUMAMY CE0U MaAHesPs ).

3acny;xkuBaers BHuMadiaz coobpaxenie Calker °) o
0pUANYECKOMD 3HAUeHiH Toro XbAEiA HOAUMHEHHATO, KOTO-
poe OHB COBEpIIAI'B, NPEBHCUBD INPHKA3aHie HAYAIBLHHKA.
Ecin noxameenmHii, ncuoinAd NpHKasb, MCXOJAIH H3B

) Toro-xe MubHig Dangelmaier, Die milit. Verbr. u. Verg. s. 17.

?) Coajarckas UAMATKA (M31. 2 114 opHUepOBDB) cTp. 28 U Tome 114
HHKHHXD YHHOBD (H31. 22-e), crp. 7.

3) Ykasad. coumd. cTp. 123—124,
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yO0bxaenia o ero upasombprocTn m coBepmumah HBUTO
Goismee D0 CpaBHEHil0 ¢h OPNKA3AHHHMYD €My, HQ He IO
JAYHOMY ;KEJAHI0 COBEPINUTH IIPABOHAPYINEHie, A OMUpasaCch
HA HCLUOIHAEMHil AM® npmkass, TO 3TH, He mMbBIIiAcA BB
BUJ]Y HAYAIbHNKA DocIBACTBiA, He moOAXe:xkaTH BMBHeHio
I0JYHHEHHOMY, €CIH OHB He BEXars 00CTOATENLCTBH, KOTO-
pHa obpatmiu ero abanie BB HpOTHBO3AKOHHOE.

- Hakomens, cxbxyers samBTurh, 4T0 NPOTHBO3AKOHHHI
OPHKA3b HAYAILHHKA, OTAAHHHII 70 7pocs6m NENOTHANMATO
€ro IOJYMHEHHAT0, HM BB KAKOMB cIyuad m HM npm ka-
KAXb 00CTOATENBCTBAXD HE yCTpaHAeTHh BMBHeHia BB BHHY
conbannaro ?).

IIpukass BHemaro wauaaswuxa, ormbHaomiii ApAKAs®
RU3IIAr0 HAUAJHHWKA, BCETJA CIY:KHTH NpAuUnHOii HeBMbHe-
Hid BH BAHY HeNOBMHOBEeHif, 0OKA3aHHArO BTOPOMY M3B Ha-
3BAHHHX'> HAUAJBHMKOBD, HE3aBHCHMO OTH nocibroBaTeinb-
HOCTH 93THXH IIPNK430BH BO BPEMEHH.

IX.

N3noxensus Bp npeamaymeii rrask coobpamenia mn
YKa3aHHHIi myTh KB paspbmienilo Boupoca o BiaisHiM npH-
Ka3a HAUVIBHMKA HA OTBBTCTBEHHOCTH 10BHHOBABUIATOCS
NOAUAHERHATO BHTEKAOTH HENOCPEICTBEHHO W3h YCTaHO-
BIeHHHXD BB ra. I m II nomariit Boificka, Bomuckoil gmenu-
DIMEH M JAMCUMILIMHADHATO IpaBa. JTHMD NOHATIAMB, a
TaKxKe IOPHANUYECKOMY 3HAUEHi0 BOMHCKAT0 DNpUKAsa, Npn-
JaeTcd Bb JUTePATYph M B3aKOHOJATEIHCTBAXD> HACTOIBKO
PA3IAYHOE NCTOIKOBAHie, UTO BHCKa3aHHHE B3MIAJXH 1O
3TAMB BONpPOCaMB MOTYTEH HafiTm ce6b kakd CTOPOBHMKOBE,
TAaKh M 0e3yCIOBHHXB NpOTHBHEMKOBG. llpmunmmmm o6maro
yroxopsaro npasa saBoeBaim Vvike ceb6b mbero BB ueno-
pbueckoMs co3HaHIM ®W MHOTie m3b HmXB npio6pbinm 3Ha-
YeHie He3HOIEMHXB HCTHHB, Iopuinueckoii as3bykm. Boen-
HO-YTOJIOBHOE IIPABO HAXOJMTCA elle BB YCIOBIAXH HECpaB-
HegHo Menbe GiarompiaTHHXB. OHO lepexuBAETH NEPiOAD
CO3NJAHIA, KOTJa Bce HOBO W MHOroe TpedyeThb NpOXOIKM-
TeIbHOil m ynopmoil 6opp6H, Takb Kakb BeTphuanTea CB

') TloaunBEeBBHA BDb 3THXDH CIYYaAXD JO0NKeHD ObITh NPH3HAHD y4ACT-
HHKOMD TpeCTyNNeHiSs N0 TNpeIBAPHTeILHOMY corlaleRilo (cpaBH. pbm
Tlpycck. Tenep. Ayaur. 1886 r. 12 Iiona, npusegero y Hecker s. 94).
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HeaoBhpieMt He TOIPKO KOHEUHHEe BHBOJH, HO W OCHOBHHA
moxoxenia. Exmacreennofi moazepxkodi Bp 3Tol  GopeGh
MOKeTh CIYKATh HAajAeHKAA NPHHECTH XO0TA OH caMyl Ma-
Ay MOIb3Y uYeroBbuecKoMy 3HAHIIO M NMOATOTOBHTH MOUBY
xaa jpaasebfimedl paGorm apyrmxs nscibrosarerefi. Bn
Boiickbh cayxmim mamm xbxb ¥ OTHH, CIYXAMB MH, a 3a
HaMd XBTH n BEYkE. MomHO Jm mpM 3TOMB yCIOBiH ocTAa-
BIATH 06e3s paspbmenia ocHOBHHe BONPOCH BofickoBO#
mpaBoBoit xm3EN? MOKHO JIM Takke CTABATH HE3HOJIEMOCTH
rOCyJapcTBEHHAr0 M O00LIeCTBEHHAro IPaBONOpAAKAa BB 3a-
BACHMOCTh OTH Hadexcdsr Ha npaBoMbpmuii o6pass abii-
cTBiii pykoBoamreneii Boficka, mauaipEMEOBB? Boficko xox-
ARHO CymecTBOBaTb, HO OHO He JOIKHO OHTH OpyZHieMsb
npecryniedii. AGCOMOTHHXD rapanTiii HeNPUKOCEOBEHHOCTH
npaBa BBTH, HO MBpH, IpeIOXpaRAI0MiA OTH NOCATATEILCTBD,
o0a3arerpHH, ecinm uexoBBuecTBO pacmOIAraeTs BO3MOK-
HOCcThI0 npmMbmenia uxb. OpHodl W3 3TEXH MEPH AOIKHA
OHTH IPW3HAHA 06A3aNHOCMS NONUNHEHHATO HE MNCHOIHATH
NPHKA3AHifl NpeCcTYNHHXB.

OrcranBaTs mpoBejeHie BHCKA3aHHHXB B3rIAXOBH Bb
BOEHHOMB ohmectsh m 3akoHoxarerrcTBS OGHIO GH TPYAHO,
MOKeTh GHTH COBEpIIEHHO HEeNOCWIbHO, eclid OH OHM OHIM
TOXHKO JAUHHMDE JOCTOAHIEM® H He Haxoamim c¢edb mox-
IXepiKE u oxo6penia Bb Apyruxb. llepsencrso BB pasph-
IMeHin AAHHATO Boupoca OHIO OH He OTpaxHO, A& TATOCTHO,
TAKb KaKh JaBal0 OH CIMIIKOMB HHUTOKHYIO HajeKIy HA
yerbxs, He TOBOPAME pearbHHH, a Xora GH TOXRKO mAe-
arbEHA, BB cMHcxb ykasamia HoBaro uyrtm mscrbroBamiii.
Jdroro mepseHcrsa Bb JaHHOMB cxyuad mbrb. I[loxoxenmis,
BHCKA3aHHHA BB npeasixymeil riash, yeraHoBienH ¢b 601b-
mefi min MeHpmeil ompexbienHoctsi0 MHOTO IBTH Ha3anb;
Hameidl 3agageii OwHia0 JAMB 00HEIMEATH M (OPMYIUPO-
BaTh NPUHIOWIH, He cBasaHHHe o6meii maeefi. Orcyrersie
ske 3TOd ceBA3H O00BACHAETCA pPAa3SHOBPEMEHHOCTHI0 BOJZHH-
KHOBEHifl YKa3aHHHXD INPHHEUAINOBS M HEXOCTATOUHOCTHIO
TeOpeTHUYecKnXb nscrbrosanifi, KoTopHg Morim OH H3B
OTXBIBHRXD NOCHIOKD cxbirates o6mif, OKoHUATEILHHI
BHBOJID.

Yeranorennnii B» npexmaymeii raash mpmEnUNS:
IpAKA3H HAYAIBHNKA He CJYKHTH npuunmHoii HeBMbHeHia
Bb BHHY NOAYMHEHHOMY lpecTynHaro xbania, copepmen-



— 199 -—

HATO BO HCIOJHEHie MpuKasa, — NpH3HAHD BB XbicTByIO-
meMb aBCTPiiiCKOMB BOEHHO-YrOIOBHOMD Kojekch ¢b moI-
Hoif onpexbieHHOCTHIO, H CYmMeCTBOBAIh eme He TaKb
XaBHO BB Kojekch OaBapckoMb 1869 roxa. Ilpm mscabxo-
BaHiM JAPYTAXE KOJEKCOBH MH YBHIUMDB, UTO 3aKOHOJATENb-
CTBa, He NPOBO3MIANMIAIOMIiA 3TOT0 NPUHUANA H JaKe I[O-
BAXAMOMY OTBEPralomlid ero, BO3BPAIAOTCA Kb HeMY Iy-
TeMDb NpW3HAHIA NCKINYeHili m3b o6maro npasmia.

Br § 8 aserpifickaro BoenHO - yroxoBHaro xojxexca
CKa3aHO: ,APHKA3h HAUAJHHWKA He CIYAKHATH IPHUAHOR He-
BMEHeHiA BB BHHY IpecTyILIeHiA NIM MPOCTYNKA, €CIH 3a-
KOHB He YCTAHABINBAETh BH OTOMB OTHONIEHIM TOYHATO
MCKIoueriaA“. Ita ¢opMyIa oXBAaTHBaeTs BCH MHCINMHA
npecTynnuA xbamia mezaBucEMO 0TH Toit GopMH, KoTOpYIO
NOIYYATH OpecTynHas AbATeIbHOCTH MOJUMHEHHAro. Brpa-
3HTCA JA OHA BB JAOCTHXReHIH mpecrynmofi nbim, mim BB
nmocoGHnuecTBE Kb e JOCTIAKEHi0, MM BB yHnoTpebreHinm
IpecTYNHHXDB CpeXcTBb; Oyaers am ybamie, mpaBombproe
IO CBOEMY COJAepKaHil0, COBepIEHO BDH HEJ03BOICHHOE
BpeMaA,—BO0 BChX®b 3TUXF CIyuadxh, ecIn YroroBHHil 3a-
KOHB cojaepkuTh cooTBbrerBylomiii sanpers, nbamie mox-
UNHEHHATO JOIKHO OHTH BMEHEHO eMy BB BHHY. XOTA OH
oHO GHIO NpHEKa3aHO HaualsrHMKOMB. CoBepmuTs: JIn NOX-
unueHHHT BoMHCKOe mim ofmee npecrymieHie, OyXersr Jm
OpuKasb HOCHTH (GOopMy cryxebHAr0 MIE yacTHAro Tpeodo-
BaHiA,—cb TOUKH 3pbHiA 3aKOHOXATelNsa, IPHKA3b HE OCBO-
6oxxaers noaumaenHaro orb orsbrerBermoctn. IloBmam-
MOMY 3aKOHB 1braers uckiouenie xxa ,mapymenii“ (Ueber-
tretungen), Takb KaKb He YUOMBHAeTh UXH BB § 8 ).
Ho B1p nbicTBUTEIRHOCTH Takoe NCTOJIKOBaHie BH TAaHHOMB
cryual Help3d NpH3HATH NPABHILHHMB, BO-NEPBHXD IO-
TOMY, UTO BOEHHO - YTOXOBHHH KOXEKCH YCTANABINBACTH
anmb JBa TepMnHa—  npecrymienia“ (Verbrechen, § 1) n
ynpocrynkn“ (Vergehen, § 4), a Bo-BTOpHX®B, ynorpedias
Bupaxenie ,[/ebertretung”, Bceraa npmcoexunsgers onpexb-
anTeibHOe cI0BO ,Disciplinar® (em. maup. § 97, 98), usm
uero crbayers sakIounTh, uTro § 8 He pacmpocTpaHseTcs
JINIb HA JAVCHUILINHADHHA Hapymeria. Takoii BHBOLD

" Buored orsbuaers n TeopeTHmUECKAMD COOOPAKEHIAMD, M3A0-
JKEeHHHM'> BB npeanjpymeii riasb.

) 310 MubHie Bhcka3biBaerh Calker, yka3. counH. ctp. 88.
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3arbmb, TH HCKIOUEHiA, O KOTOPHXDH YIOMHHAETCSH
s § 8, mpu Gimmaiimems pascMoTpbHiM HHCKOIBKO He Ha-
PYIIAITH YCTAHOBIEUHATO NPHHINNA, TaKb Kakb Hempe-
CTYUHOCTH IIOBHHOBEHiA NpPHEa3y, NpEANACHBAKIEMY BOC-
npemesnHoe 10 00meMy NPABWIY NOCATaTeILCTBO, 00yce.lo-
BIMBaeTCd, KaKb MH cefluac’h YBHAUMD, HE IOPUAAUECKONH
0053aTeIbHOCTHI0 HauaJbHMUECKaro Tpe(oBaHiA, KaKD Tako-
BOTO, 4 clenialpHOil 0013aHHOCTHIO, BO3JIAraeMol) 3aKOHOMB
HA HAUAJIHHNKA BB ONpelbIeHHHXB CIyuadxb. IJTH cryyan
OBun yike YKasams HaMH Bb FI. VI, mpm pascmorpbhin
Ibsamifi, re uoxIexamMUXs BMBHEHi0O BB BMHY, KAKh BHTe-
KAIUXE H35 0043aHHOCTEll HAUANRHHKA N0 OXPAaHEHIIo
BOMHCKAr0 W o0mecTBeHHaro mopsika. Taks, o npnkash
HAUAJHHAKA, BHIOJIHAONATO 110106Baro poia o006a3aHHOCTH,
ynoumuaerea BB §§ 252, 255, 264, 282 m 499 (oTkass
natn BB 6oil, O0brerBo ¢Bb moiA cpakeHid, paclpocTpaHe-
mie BH Boiickb cMATeHia W cTpaxa. rpadMTeILCTBO, OCTABIE-
Hie pAAOBEH NOAH TNPEAIOTOMD OTBOAA pPAHEHHXH W NubH-
BHXB). llpm sroms BB § 252 ynorpeGieno BHpakeHrie
»HAUAIBHAKD 00a3anb“, a § 256 -yrpoxkaers HauAIbLHHKY,
He HCIOIHUBIIEMY 3TOfi 00A33HHOCTH, CTPOIMMD HAKA3a-
HieMB, JOXOXAWNUMD 10 NATH IBTH TIOPEMHAro 3aKIOUeHid
(Kerker). OueBnmano, uTO 9TH NOCTAHOBJIEHIA B3aKOHA He
MOTYTH PA3CMATPMBATRCA KaKbh MHCKIKNUEHIA u3b 0o6maro
npaBuia o BMBHEHMMOCTH BB BHHY npmkasaHHaro abanis;
APYTHXB e, OTHGCAMUXCA Kb AAHHOMY BONDPOCY, MOCTa-
HopieHiii MH He BcTphuaeMb BB KoJekcE.

Dients - Reglement, BooOme He BHnoxmb coBuajgamomii
o pejaknim craTeii ¢b BOEHHO-YTOJIOBERMB KOJIEKCOMb,
IOBTOPAETH NOJ0KeHie, BHCKA3aHHOEe B § 8, BHOCH, oAHA-
K0, HBKOTOpPHA He OIPAHNUMBATENBHHA, HO IOACHAKILiA
Bupaxenia. Ilymkrs 66, §. 2 Dienst-Reglement ocBoGo-
AKJaeThb NOJYMHEHHAr0 OTH 00A3AHHOCTH INOBMHOBEHiA IpH-
Ka3y HAuaJlhbHHKA, KOTJAA MCIOJIHEHie JTOr0 NMPUKA3a SABHO
CONpAKEHO Ch HApyIIeHieML IPyruxb 00A3aHHOCTEll, OCBA-
NeHHHXD NPUCATOI0, MIN BHPAMkAeTcd Bb MOCATATENIbCTBAXD
Ha Oxaro rocyzapcrBa mu Boiicka (cayxOH), a 65 paewow
MOPH, K010Q NPUKA3E NOOYHCOAEMS KB COBEPUEHII0 BOCHPE-.
UEHHALO YI0N0BHVILME 3QXOHOMS OTANiA. AHAITOTHYHOE MOCTa-
HOBIEHie cojgep:knTcss BB IyHkTs b § 158 BoOenHo-yro-
JCBHAIO Kojekca, I'Ib Takke BHeCeHDH INPH3HAKD SABHOM
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NPECTYNHOCTU NpuKasapia. J3HaueAie 3TOr0 HUPU3HAKA, BB
CBA3H CBb TOIBKO UTO NpPHUBEIEHHHWMB IIOCTAHOBIEHIEMD
(kypenBb) nymkra 66 Dienst- Reglement, pasbacaaercs
TEKCTOM'’> BTOPOil . IIOJOBAHH 3TOr0 UYHKTA, KOTOpPHIii 00d-
BHBAETH MOAUNHEHHATO BO3Jep;Karbed OTH HCUOIHEHid NpHu-
kaza Jnmp Inocxrbk TOro, Kawe MMB, T. €. NOJUNHEHHHMD,
~0yayTs B3pbmenn Behk oGcrosrernerBa“. Jpyrumm cio-
BaMH, 3AKOHOZATEIb, HCXO0JA M3H IPE3YMIUIN 3aKOHHOCTH
upnkasa (npesyminin HemsGb:xkHOfi BH BOEHHOMB OHTY),
upejocTeperaeTd IOJUMHEHHATO OTDH NOCTYNKOBH ONPOMET-
YHBHX'B, W lPEAUNCHBAETH IIOBNHOBEeHie, €CaN 110 1UAHEeHANI
anme coMBbBaeTcA B 3AKOHHOCTH* IIPHKA3A HAUAILHAKA.
IJTO ycioBie HAXOANTEA BB NPAMOMH COOTHONIEHIN €b MO-
cTaHoBIEeHieMs § 3 BOEHHO YrOJOBHATO KOJeKCa, KOTOpHIii
NpnsHaeTh NpnuuHAMun HeBMbBHenia BB BuHY: 1) ommd-
Ky, NPENATCTBYIOINYI0 paclio3HaHilo npecrynHoern ybamisa
(uyHkrs €) u 2) oreyrcrsie upexsuabuia nocabiaersiii
Ibaunia (nymkrs f).

He wnmba, oxnako, BO3MOKHOCTH OTBEpraTh Bceria
CYWIECTBYOINYI0 HBKOTOPYI0 3aBHCHMOCTH LOJUMHEHHATrO
OT'h NPUKABEIBAIONIAI0 HAUAJIBHIKA, 3AKOHOAATE]h PA3HACTD
npuKass 00CTOATENHCTBOMD, YMEHBIIAKIUME BNBY INIOXYH-
HemHaro (. ¢ § 114), ur0 KOHeUHO He MOKETH BHBBATH
BO3pameHiii.

TomnecTBeHHHsA Hauaza OHIM NPREATH 0aBAPCKAMD
BOEHHO-YTOJOBHHMB KOJeKCOMb, KOTOpHii BB art. 65 co-
Jepmkars cabxyiomee mocraHoBIeHie: ,IIpHKa3b COBEPHINTH
Hakasyemoe - 1banie He ocBoGomAaerTs, 110 00meMy npa-
Buay, uosuHoapmarocsa (den Thiter) ors oTBbrerBeHnOCTH.
Oxmako, cryxeGHHii Npukasb, NCNOXRERie KOTOpAro comps-
/KEHO C'b HADYNIeHieMh YrOJIOBHATO 3aKOHA, O0CBOOOAAAETD
II0YMHEHHAT0 OTH OTBBTCTBEHHOCTH, KOTAQ OH'B He Ipe-
BHCHI'b JAHHATO €My [PHUKasaHia M He 3HATH (wenn er
weder... iiberschritten, noch gewusst hat), uro ucnonmemnie
upnkasa umbert ubisl0 coBepuienie mpecTyINeHiA wIM
npocrynka“. Bropas uacTh NpmBejeHHOIl €TATHM 3aKOHA,
KaxKb OH OlpOBepraomas ueppoe uoxoxenie, Bb Abfierrm-
TeIbHOCTH 00ycnoBamBaert G6e30TRBTCTBEHHOCTH IIOBHHO-
BaBIIATOCA IOAUMHEHHAI'0 HE 00:43aTeNbHOCTHIO MpUKasa, a
nepbybHieMd npecrynHoii wnaw ero, T. e. OTCYTCTBieMD
OAHOTO H3B 3JIEMEHTOBb CYOBEKTHBHOIi BIHOBHOCTI (CpaBH.
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art. 63). lIpn sTOMD 3aciykHBaeTh BHAMAHiA, UTO B Nep-
BOHAUATBHYI0 peJakmilo 6aBapcknro Koxerca OHIO BHECEHO
ycaopie ,HecoMabEHOCTH® JI4 NMOAYHHEHHATO NpecTyNHOH
nbam npmrasamis, HO mpM pascMOoTpBHIM NpoeKTa BB ma-
zaTh AemyTaToBs 3TO yciIOBie OHIO MCKINUEHO M, TARAMB
00pa3oM’s, NPU3HAHA JOCTATOUHOH OCBEIOMIEHHOCTH MOXUM-
HeHHAr0 0 npecTynmHoii whim npukasamia '), xora OH He
uy®aas, crbgoBarernno, abkoropodl xoxm commbmia ?).

Boennoe 3akoHOXATEIHCTBO TrEpPMAHCKOe NPH3HAETH
Kakb OH HOJHYI0 0043aTeJbHOCTh NpPHKA3a, YCTPAHANIYIO
coBepuieHHo OoTBBTCTBERHOCTs TNOXuUMHEHAAro. Taks, nepsas
vacte § 47 onpenbiasers: ,eciu HCIOIHEHieMD NpHKa3a MO
abraMp cxyx6s Oyxers HADYIIeR'sh YrOJOBHHHA 3aKOHB, TO
orBbuaeT® 3a 3TO eAMHCTBEHHO OTAABIIiA NMPHKa3bL HAUAJL-
KB, OxHAKO, NCTOPiA BO3HMKHOBEHiA ykasaHHAro § yobx-
JaeThs Hach BB TOMD, UTO 3aKoHOAAaTelh He MMBIe Hamb-
pemia ocBoGoKIATH OTH OTBBTCTBERHOCTH NOXUMHEHHATO,
MOBAHOBABIIATOCA IPECTYNHOMY NPUKA3AHiIO, N HE Kelarb
BO3JaraTh Ha Hero o6asaEHOCTH 0€3yCIOBHATO NOBHHO-
BeHid.

IlpuBenennnii Tekcrs mnepsoit uwactm § 47 repMan-
CKaro BOEHHO-YTOJOBHATO KOJEKCA JOCIOBHO IIOBTOPHETH
cooTBBTCTBYIOmMYI0 uacTh § 71 mpyeckaro BOEHHO-YTOXOB-
Baro Kojxexkca 1845 roza. § 71 noxyunmrs Bb 1860 roxy
27 Mas aBTEHTHUECKOE HCTOJNKOBaHie, H3MBHUBIIEE KOPEH-
HHMDL 00pasoMb npaMoii cMpcrb 3akona. Kabinet - Order
pPa3BACHANDB: ,ecIn IIPA TOYHOMD MCIONHEHIN IpHKasa IO
cxyk6b OyleTs HAPYNIEHDL 60€HHO-Y10.208Hb 3AKOHDB, TO
oTpbuaeTs eJMHCTBEHHO MNPWKA3aBIIili HAYAJILHUKD; HOBH-
HopaBImiiics ke [OJUMHEHHHiH HeceTs OTBHTCTBEHHOCTH
TOJBKO TOTAA, KOTAQ HCNOJIHEHie I[PUKA3aHid CONPAKEHO CB

1) Koppmann, Militidrstrafgesetzbuch, s. 73, p. 6.

%) Kpafige cBoeo0pa3HO pa3pbliaeTd BONPOCD O BIifiHIM NPHKA3a HA
OTBBTCIBENHOCTh NOJYAHEHHAT0 NPOEKTDH 00LIeyrOTOBHATO HMIBEALAPCKATO KO-
aekca (1896 roza). Tperbefi vactm art. 15 gama cabiyomas pelakmia —
»N'est pas punissable celui qui aura commis un acte ineriminé comme délit
en exécution de l'ordre d'un supérieur et dans la croyance qu'il était obligé
de s’y conformer*.

MokHO OTMBTHTH Takike, MekAy NPOYAMDB, MOCTAHOBIEHI KOIEKCOBD
mBeNLapckuXD KauToHoBBb du Valais (1859 roga uaa. II 1880 roaa) art. 94
u de Veau (1867 r.) art. 56, xoTopels 00YCIOBIHBAITDL 0e30TBBTCTBEHHOCTH
NOBHHOBABINATOCS MO JYHHEHHArO IIPABOMD HAYAIbHHKA, MO ero 3BaHilo, MpH-
Ka3aTh JaHHOe IBACTBie.
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HapymeRnieMs BomHCkoii BBpHOCTA® '). TakmMs oGpasoMs,
BB OTHOWmEHIM mnpecrymieHiii BomHckux®s GesorBbreTBeH-
HOCTh NOXUMHEHHAr0 OHIA 3HAUMTEIHHO pacmupeHa. Bro-
paa uacts § 71 BMbBHAIA NOZUMHEHBOMY BB BHHY IIOBHHO-
BeHie, ecIm NOXUMHEHHHi 3HANXD, UYTO NPUKA3b HAUAIBHAKA
oTHOCHTCA KB AbaAmil, koropoe aBHO mMbers ubinio npe-
crynzenie. CrbgoBaTeibHo, TeKCTH 3akoHA He Xbiars pas-
JuYig MexRAY HOpeCTYIIeHiAMH BOMHCKAMH H o6mmmu. Mesx-
Xy ThMb, no meroxkoBamilo Boemmaro KaGmuera, Be moxie-
#ain BMBHeRil0 noBWHOBaBHmIEMYcs foXuMiIeHHOMY Bch
BOHHCKifA mnpecrynienis, kpoms usmbun. Bb sToMb emuicrb
n T'emeparn-AyauTopiaTs pasbACHAIS 3HaueHie NpuUBeReH-
garo Kabinet - Order ?). CocraBurern mpoexra xbiicTBylo-
maro BOEHHO-YTOJOBHAT'O KOJAEKCA HAILIA BO3MOKHHMD €Ie
6oxbe pacmmpnTe npexbin Ge3oTBETCTBEHHOCTH MOAUMHEH-
HATO W, MCKIIOUMBD N3H TEKCTA NPOCKTAPOBAHHOHR CTATHH
coxepxanie nyskTa 2 § 71 mpycckaro koxekca, saMbamim
€ro IpaBIIOM'B, N3I0AKEHHHMS BB Kabinet-Order 1860 roxa.
Taknup 06pa3oMb, NPHKA3aHHOe M HMCIOIHEHHOE NOJUMHEH-
BuMB Abamie Morio OHTh BMBHEHO eMy TOIBKO BB THXB
€Iyd4anxb, KOTAa OHO CONPOBORAAIOCH HADPYIIEHieMD BOMH-
ckoit Bbpmocrn. Ilpm coBepmerim Bebx® Xpyruxs mpecry-
nxeniii omu He BMBHAINCH BB BUHY IOXINHEHHOMY, €CIH
OHD He IPEeBHCHIH AaHHAro emy mnpnkasauia. Ho B5 peiix-
crark moxodmoe phmienie Bompoca He HAamuo oxo0peHia u
§ 47 noxyuurs cymecTByOmyo Bb HACTOANee BpeMdA pe-
xaknio. llepsas wacrs § 47, xaxp M Buxbim, TOmRAE-
€TBeHHA ¢B § 71 mpycekaro Kojekca; BTOpAas Ke YACTh
M3I0KEeHa TAKb: ,ONHAKO, MCNOIHUBIII{ NMpmkasamie mopud-
HeHHHH NOANEKMTH HAKA3aHIID KAKD YUACTHAKD (NpeeTy-
nienisa): 1) ecam OHB NPEBHCHIH JAaHHOE eMY IpHKa3aHie
mm 2) ecm emy OGwuo m3BbeTHO, UTO NPMKA3h HAYAND-
HEKa OTHocurcsa Kb Abanio, koropoe mvbers mbibio obme-
IpazKIaHCKOe HIM BOMHCKOE NPECTYIIeHie HIH NPOCTYIOKB“.
CabroBarersno, xbiicTBviomiii 3aKOHB COBEPIIEHHO OTKa-
3axca OoTh ToIkoBaHia Boemmaro KaGummera BB OTHOMeHIM
npecTyimieHiffi BOMHCKHX® H MCKIOUAIGL HM3b TEKCTA IpH-
3HaKD ,aBHOf“ npeerynmoctn rbania. Ecam npumars 3a-

1) Flech, Kommentar, 1869, s. 90—91.
%) em. Calker, yka3. couu. ctp. 81—82.
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TEMb BO BHMMAaHie, uUTO 3aKOHb U30pAIb BHIpAKEHie ,NpH-
Kasb 110 xbiaMb cIykOH® Kakb IPOTHBONOIOKEHie ,cCIy-
smebHoMy mupukasy“ (Dienstbefehl), To ycranoBieHHuil BB
nepsoii vacTH NpHHUMIE eXAHONMuHONl oTBBTCTBEeHHOCTH
HauaJlpHUKa oOpaturca Bb Popmyay 6e3n coxepmxanis. Do
paswacuenilo I'emeparp-Ayanropiata 1887 roga 20 amBa-
pA, OpuKass no abiamp cayxOH eeTh YCTHHI mIm nmCh-
MEHHHH NPUKA3Dh HAUATLHMKA, wMWIOWLL UMABIO UCNOANEHIE
ONPEONAEHHALO CAYHCEOHALO ONTICMEIA WMIV OCHOBHBAaWILifica
Ha OOIIMX'B CIYKeOHHXD PACHOPAKEHIAX'D N HHCTPYRIIAXD ).
Kpaiine Ttpysno upexcrasurs ce6b Takoii npmkasn, Koro-
pHii oanoBpemenHo ,mmbers wbiapio crymxeduoe pbiicrsie”,
a ¢p JIPyroii CTOPOHH — IpeINUCHBAETH COBepIIeHie
»OOIe-TPAAAAHCKA0 WMJIM BOMHCKAr0 INpecTYIIeHid mim
npoerynka“. Eeinm upmkass npeanucuBaers pbiicreie me
no cayx6b, TO oHD, 10 TOYHOMY CMHICIY NepBOil uyacTh
§ 47, me momxerb BooOme CIYXKATH NpHUHBON HeBMbHeHisn
BB BHHY: ecin ke onb umbers nbanio mpeerymnoe xbsa-
Hie 1 TOJBKO IPUKPHTH ¢opMoil npukasa mo abrams
cay#0H, TO NOIYMHEHHH, 3paBiii o npecrynHoit nmbim u,
HeCMOTpPsI Ha 3TO, IOBMHOBaBIIiiicd, 110/UI€KNTH OTBBTCTBEH-
HOCTH Fakb coyuactHukb. CrbroBaTeipno, Io CMHCIY
§ 47 upuumnoii meBMEBHeHiA BB BHHY COBEpIIEHHAr0 WOJA-
UHHEHHHM'b, BeXbjcTBie npukasa, npecrynsaro abamis,
XoxxHO OHTH npm3Hano Hesbybmie o npecrymHoii nhim
HAUAJBHUKA, WHaue ckaszatb, Hepbabuie Tbxb o0cToA-
TeJHCTBB, BeabicTBie KOTOPHXD Abanie moxyumro sHauenie
UpoTHBO3aKOHHArO (§ HJ repMaHCKAro YroloBHAIO YIO-
AKeHif).

Eecan Mu ofpatiMcs Kb PYyCCKOMY 3aKOHOJATEIHCTBY,
TO YBHAMMTG Takke, uTO BB Hameil apminm, Hapaly cb
NPUHIANOME TOBAHO3EHiA «0esh pasCy:KIeHifd»,ycTaHABIH-
BAaJHCh BCETjJa OrpaHmMueHia {0043aTeIbHOCTH HAYAILHMYUE-
cKaro MNpHKasa, CXOAHHA HIM TOXKAECTBEHHHA OrpaHnue-
HifAMB ADYIUXE 3aKoHOZaTelbeTBb. Ho, oxRakKo, NMpEHHENEND
Yea0BHOH 0043aTEILHOCTH DPHKA3a HUKOIAA HE NOXyYalb
Bb Hameil apmiu Toif ompexbiemmocTn, woropas mmbers
mbero BB 3akoHOJaTerbCTBH aBCTpificKOMB.

!) Solms, Strafg. u. Strafproz. (1892) s. 61.




— 205 —

Be Aprukyrt Bounckoms llerpa I kb nawsHoMy Bo-
npoey otHocaTes aprukyan 29, 30 u 53. Ilepmuii m3s
HUXD onpexbagers: ,Tako-kb umbers noxunHeHNHi oOTH
BEAKAr0 HENPHCTOHAr0 pascykAeHid 00b YKazaxb, KOTO-
PHE €My OT'H €ro HAUAJLHNKA JaHH, BeChMa BO3Jep:KAThCA .
B ToikoBaHiM KB 3TOMY AapTEKYIY CKasaHo: ,n60 Ha-
YANBHAKY NPHHAJIEKNTDL H0BerbBATh, a 10JUAHEHHOMY LO-
crymay OHTR“. Bs aprmkyrs 30 MH unTaeMb: ,ecThiN
OTh BHIIHAUXDH OPUIEPOBD YKazaMhm uTo HoBearbHO OyJeTs,
a npoTHBL TOro, Kro mMberp mpumoMHuTH HBUTO, Upesh
KoTopoe OoHb uaerTh Kro BeamuecrBa wunrepecy Ooxbe
BCNOMOIIM MJH OlacaeMoe KaKoe Heulacrie m Bpelsb OT-
BpaTHTh: TOLAA AOIKEHD c¢ie YeCTHO CBOEMY KOMAHLHPY
JoHecTh.... Byle ero npunommuanie He 3abiaro m3o0pb-
TeHo OyJxers, TOTAa JOMKEHCTBYeTh OHBb TO UMHATH, UTO
emy noserbno“.

Temepars II. O. Bodposckid BB® 00BACHEHIAXD KB
aprTukyary 29 roBopuTh, 4TO 3aKOHOJarelh MMbBIb BB BULY
BOCOPETHTh , HElPHCTOifHOE pascykieHie o00b ykasaxbp“
nepeos noduunennstuu ') Ha ueMs ocHOBAHO TaKoe BaKIIO-
uenie uscrbroBarens -— copepimeHro Hem3BECTHO. 3akoHD
ynoMmuHaeTs BooOme O ,pascyxkieHin 00D ykazaxbp“, He
onpexrbias—KTO M UPU KAKAXEH 00CTOATENBCTBAXDH OyAeTH
»pascyxrare“; Ho BMbBers c¢b» ThMB, aprukyrs 29
BOCIPEIIACTs He 6cAxoe pa3cy:xkieHie, a JIWNb ,HEIPH-
croifHoe“, T. e. HeupmamuHoe, HeHajuremxaigee. (CMBICID
BHPakKEHiA ,HENpUCTOiiHOE“, IIOMUMO SCHOCTH €ro Jisi
KaKJar0  PyccKaro, pasbdAcHAercd, HanpuMbps, apri-
KyraMmu 21 m ToXkoBaHieMs Kb apr. 24. Bm uep-
BOMD TOBODHTCH O MOHOUIEHIM (erpAMApIIAIOBE M Te-
HEPAJOBb ,HeupucTofinkMu U c¢MBmHEEMU croBamu“, a Bb
apr. 24—o Tbx® cryuaaxs, Korja ,O0Th TeHepaia HeNpu-
CTORHHMD 00pasoM® IMOCTYILIEHO GyJXeTh“ BB OTHOINEHIW
opnmepa mwm coxgara. CrbaoBatexsno, B apmin Ilerpa I,
HEJONYCKAIOCh JANIL TAKOE ,pascykiedie 00b yKasaxb
KOTOpOE HOCHIO XapakTeph HpeHeOpe:keHia KT JINLY NpH-
Ka3HBAlOMEMy # Kb O0OLUeMY YCTAHOBIGHHOMY BB apMil
nopaiaky mrn ke mvbro 3mauemie mpasyuoil, meymbernoi
KPUTHKHM UpMKasaHiil HavaasHaka. Pascyxaate xe ,upu-

1) Boer. upaso BnL Poccin, BbiL I, ceTp. 228,
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CTOHO“—NoAuNBeHHHH UMBID npaBo. ITOTH BHBOXL HOX-
TBepAKLaerca apTukyioMd 30, koropwii paspbmaers xo-
KJIaJHBATh HAYAILHAKY 00 HOBOJY IOIYYEHHAr0 IpHKasa,
0 BceMb ,uepe3b KoTopoe oHDB vuaerh Ero Bemmuecrsy
uATepecy Goxbe BcmoMomE MIM omacaeMoe KaKoe HemacTie
n Bpeas orBpatuTh“. OUeBHIHO, YTO MOXYMHEHHHH MOKETH
BHIIOIHATH 3Ty O00A3ARHOCTH, TONBKO pAa3CYRKIAA O COxep-
JKAHIN NPUKA3aHiA nHaualhbHHKA. 3aKOHOIATEIh YKA3HBAET D
Jaxe, O UeMDb FMEHHO MOMKeTh H JOIKeHD PasCyKIATH
NOXYMHEHHHIT: BO-NEPBHXB, 0 BO3MOKHHXDH, HO Hem3pher-
HEMB HAUANGHNKY, BPeJHHXD NOCIBICTBIAXD mpmkasanis
M, BO-BTOPHX'b, 0 TOM'b—KAacaeTCA JN IPHKA3AHie CIYROLL
U upacToiiHO IM coaxaty Ttpebyemoe abamie (apr. 53).
OdasamHOCTh XOKIAZA I MOJB3H CIYAKOH 0 HEH3BBCTHHXL
HAUAXLHUKY O00CTOATEACTBAXD BO3JAralach HA HOAUHHEH-
XD B Kparkums Aprakyroms (MensmukoBa), KoTopHil co-
AepRalb’ TOKAeCTBEHHOE apTMKyly 30 mocTaHoBIeHie BB
cr. 8 riasw VI. CymecrBoBamie nmoxo6Haro mpasmia BB
3aKoHOZaTelbcTBE, NpexmecrsoBaBmIEeMB ApPTHKYIXY Bomm-
ckomy Ilerpa I, ABiderca MexXy UPOUMMT JOKA3aTelb-
cTBoMbs HepbpHOCTH cabiammaro resmepaioMs BoGpoBckmms.
BHBOXa 0 ToMb, uTo lIMmeparops Ilerps I TpeGosars orh
HOAYNHEHHHXh MOBHHOBeHiA GE€3YCIOBHATO M OTKa3aicd OTh
OPUHIANA, UpPMHATAr0 BB apTukyab 32 HoBo-mBeackaro
konexca Kapra XI 7).

Aprrxyas 53 llerpa I ompexbasrs: ,emerm KTo m3b.
0QHIEpPOBb COXZATAM'B, MOXH KOMAHIOKW €ro CymUMB, UTO
En0yAp NpHKaxkeTb: KoTopoe Kb ciyx0b Ero Beamuecrsa
He kacaercd, m cayxG6b coxzarckoif menpmeroiiHo, TOrIa
coIxaTh He JXOIKeHD oPHIepa BH TOMB CIYIIATH“; BB TOX-
KOBAaHIM e mosdcHAeTcd: ,KoMamja ofuuepckaa 6orbe mHe
pacnpocTpaHseTcs Halk COIXATAMI, TOKMO CKoIbko Ero
Bexnuecrsa u Ero I'ocyraperBa nmoassa Tpedyers;' a uro
kb Ero BeanuectBa caym6b He kacaercd, TO H XOIKHOCTb
coxgaTckas Toro He Tpedyern unmHATh“. TakuMb 06pazoMs,
3aKOHOJATEIb YKA3HBAaeTh TPH YCIOBiA Heo0A3aTeIbHOCTH
NpuKasa HavalbHEKA: ecan TpedyeMoe xbamie ,He Kacaercs
cryROH“, ,HeNpUCTOHHO® eii, uinm He coeINHEeHo Cb INOIAb-
30ii Ero BemnueerBy mim roeyrapersy. llpm naimumocram

') Ykasas. uscrbi., Bu. I, crp. 229, 231.
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3THXB YCIOBil cOXZATH ,He N0.:KeHD oduuepa cIymars“.
Ilo wuscxbpomaniio remepara boOpoBckaro apTuryrs 53,
rakxke kKakb #m 30, nmMbers cBOHM® MCTOYHHKOMD APTH-
KyIb 32 mBeJckKiif, KOTOpHii 0¢B0GOXkIaeTs NMOXUAHEHHATO
0Th 00A3aHHOCTH IIOBHHOBCHIA B'L THXB CIyyasxb, KOrAa
HAUAJBHUKD Npukamerds HButo, He oTHOCAmeecH Kb cayxk0b
HIM BHXOJdllee 3a TpeXbIH BiacTH NPUKA3HBAIOIATO
(etwas aunderes, als was unsere Dienste betrifft und aus-
ser seinem Amt ist). 1I3p couocTaBienia 3TOoro apTuryia
¢ 30 aprukyaoms Ilerpa I remepaxs BoOposckiit k-
zaers 3akmouenie, uro IlapcrBenumnii pearakTops ¥YcraBa
Bomrckaro npusEare HEBO3MOAHHME Takoe phimenmie Bo-
mpoca M YCTAHOBMIDB 00A3AHHOCTH IIOXUMHEHHATO MOBHHO-
BaThess ,0yZe ero mpuaommranie He 3abiaro msoGpbreno
6yzers“ '). Ho rakoii BHBOAB npoTMBOPpBUMTH Kakb TeK-
¢Ty OpHBeIEHHHXD> APTAKYIOBB, TAKh M JIPYTHMBH €000pa-
xKeniaMp renepara BoGposckaro. Haspamswii mscrbrona-
Telh NpA3HAEeTH, UYTO Bb IMBEACKOMD Kojxekch mbre mocra-
HOBJeRis, ‘coorBbreTBYIomaro aprnkyry 29 Ilerpa I; aprm-
kyia ke 30 m 53 (pycckie) uMBIOTH CBOMMB HCTOUHH-
KoMb 32 apTmrya1s mBejckiii. Mexxy 1hmp Gmixo 6 mpa-
BaabHbe ckazaTh, 4TO W nmocrasoBienie 30 apTumkyia pyec-
ckaro e mmbers ce6b noxoGEaro BB 3aKoRb IIBEICKOMD,
TAKD Kakbe 3TOTh mnocabamifi Bb aprukyabs 32 roBopHTH
ne 0 O00Kaadm NpuKasasuiemy HAYATBHEKY O TOMB, UTO
«Ero Beanuectsy Goxbe BcmomMomm Oka3aTe MOmeTBH“, a
JEmMb O HEHCIOIHEeHiNM npukasaHifi .mepexoiAmuxs upeabin
BIACTH (HAYAXLHHKA) AJU OPOTEBHHXD MHTEPECAM CHYAKOH “
(cM. cTp. 229 y renepaza BoGpockaro). IIpaBuio, 06sa3H-
BaBIiee NOJYHHEHHAT0 JOKJIAJHBATH HAYAIBHUKY O BO3-
MOKHHXD BpPEIHHXB NOcIBACTBiAXb HpuKasagid, GHIO NpH-
HATO, Kakb MH Buxbim, B Kparkoms Apraryrbs m morzo
6HTH UepeReceHo OTTYXa Bb Aprukyrb Bommckiii BB do-
noanenie Kb NOCTAHOBIEHifIMb, 3aHMCTBOBAHHHMB H3BH KO-
JeKca IIBEJACKaro, KOTOPHil, IpH yCIOBiAX'H, YKa3aHHHXB
Bb apr. 32, o00A3HBAaXDL NOJUYMHEHHATO JXOHOCATH O IOTY-
YeHHOMS NPHKA3AHIN NMOJKOBOMY HIM T'eHEPAIbHOMY CYAY,
M He YyOOMHHEAIB 0 JoKIaxh HAuaikpEAKY. JTOTH mocabamiii,
crbroBaTenbB0, OHAB JNNMEHD BO3MOKHOCTE OTMBHUTS,

1) Crp. 225 m 231 ykasam. m3caba. Bwm. I
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BerbacTsie jgokiana, csoe npuxasanie. Takumb oGpasoms,
HeoOxoxnMo mpusHaTh, uro llerps I B aprukyab 53 npe-
cabaoBars Whib COBEPIIEHHO TOKJIECTBEHHYIO CB 3aKOHO-
JaTeieMb MIBEICKEMB, 2 HUMEHHO: KeJarb WUPeJOTBPATHTH
BO3MOKHOCTh HCIIOJIHEeHiA TAKHXD NpAKa3aHiii, KOTOpHA He
BHTEKalTh N3k Cc00o0paseHiii 0 TocyAapeTBeBHOI 7043,
M, HCXO0AA M3H 9Tofi MHCIN, YCTAHOBWI'B JABA HPIHIIHIA:
1) noxumneHHH# 06a3ans MOBMHOBaThed, HO uMbern Bmberh
¢b ThMB IpaBO pascykIATH ,IPHCTOHHO® M JOKIAAHBATH
HAUaJbHNKY 0 TBXDh o0croarerseTBaXh, KOTOPHA HAUAND-
HOKD Re HMBI® BB BHIY. OTAaBasd IpHKasaHie, 2) oxyn-
HeHHHII 0043aHB mMe nosunosamucs, eclim NpAKA3aHie ,He
npueroiino eayx0b* mmm ue noseswo roeyraperBy. [To-
cabauiil BHBOAB HAXOAUTH cedb noxHOoe NoATBEp:kIAeHie B
tekerh upmiomennofi kb Aprukyry Boumexomy mpuesrm,
rab ckasaHo: LM e:XeirM UTO Bpameckoe M npedocyoumens-
®oe NPOTHBE mepcoHn Kro Beanuecrsa, mim Ero Boiicka,
rako:xge Ero Tocynapersa, nogeii man marepecy 'ocyxap-
CTBEHHAr0, UTO VCIHUIY MIN YBUKY, TO odbmawcs 00D
0HOMD, 10 ayumeii Moefi cosbern, n ckosrko Mab n3pbeTHO
OyaeTs, M3BBIIATE N HUUEro HE YTAUTh; HO M0AL NAYE
60 6cems moas3y [Frwo WM Iyuliee orpamAms U UCNOAHAMD.
A KomammmpaMs MONUMB, NOCTABIEHHHMB HAJ0 MHOK, 60
écnus, 0m Ero Ilapekaro Beamuectsa Boiicks, ocyrap-
cTBAa N IOJell Oawonoayuie w npupausenie KACaemcs....
ZOIXHOE UMHWTH IOCIyINAHie...",

[Toraraems, uro, npum Takoms Bariaxh saxomojxarend
HA JOpMIWUYECKYI0 00(A3aTEIbHOCTHh INPHKA3a, HE MOKETH
Oute m pbum o HeBMbBHeHiM NOXUAHEHHOMY BL BHHY 7pe-
cmynnaro XBAHIA, cOBepUIEHHATr0 BO MCIONHEHie MpUKasa
HavagsEmka '). IIpamoe ykasamie mo 3TOMy NOROXY MH HAa-
XOAUM® JIHIIF BB APTAKYIAX'B, KApAaoOIMXB 3a ciauy kpb-
IOCTH HempiATe;io, HpH ueMb BerphuaeMb MOCTAHOBIEHie,
coxpaneHie KOTOparo Bb AblicTBYIOIEMD 3aKOHOJATEILCTBS
MOXKHO OHJIO OHW NPH3BATH I0JIE3HHMB, BB BALY BO3HAKAK-
IMXs BB BOCHHOMB obmectBt comubHiii mo Bompocy 005
0043aTeIbHOCTA BB TAKAXD CIyYadAX’h INPUKA3A HAYANb-

1) Cpasa. IIpogeccopt [llent3ukosekiii, Heropis pye. BoeH. yroi. 3ak.
(okHCHEKTD) ct1p. 61.
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Hnka ). Aptaryrs 120 oupeabidis orBBreTBeHHOCTH (H0-
XOAMBIIYI0 A0 CMepTHO# KasHM) OQHUEPOBD M COIIATH, KO-
TOpHE JXONyeTATh ,HoMemAaHTa mnpesjge BpeMeHH W He
BAXA Kpafimedi HY&JAH HA AKKOPAH CAABATHCHA, H OXHOMY
OTH TOro He OTCOBBTYIOTH, WIH BB TOMB €r0 He yxep-
ATH“; BB TOIKOBAHIM &Ke Kb DTOMY apPTAKYIY CKA3aHO:
,TOTO I BB TAKOMB cIyual NnpoTuBIeHie He TOKMO JO-
IyIeHo, H0 @ noBeXbHO TAaKMMB 00pasoM®b, UTO ecinm Opn-
LepH YeMOTPATH, uT0 HoMmeHnanTt 6esT HymAn Kpbnocrs
claTh MOXOIIETHh: TOTAA MMBIOTH OHHE, NPHCTYNA Kb HEMY,
NPEKOCIOBATh M NPEKIOHATH €ro Kb JOKHOCTH; & e:Reln
ero OTh HaMbpeHia TAKOro YroBOPHTh He MOKHO, OHAro
3aapecToBaTh M Jpyroro Mexxy coboii BmMbero ero us-
OpaThb....*.

IIpuanans ycroBHOil 06A3aTeIbHOCTH NPAKA3a U OTBET-
CTBEHHOCTH MOAUHHEHHATrO, IOBMHOBABINATOCA NPECTYNHOMY
NPUKA3y HAYAIBHAKA, COXPAHNMIB CBOI CHAY H BB Ycrapb
Boerno-Yroxosaous 1839 roxa. Br er. 112—117 ?), mpe-
AYCMATPHBABIINXD 06CTOATEIHCTBA, OCBOOOMKIANIIA BH-
HOBHHXD OTH HaKasamid, yKasaHH. clyyaii, HeoOXoxnMas
060pOHA, HACHILCTBEHHOE NPUHY:KJeHie N Oesymie m cyma-
cmecrBie. [Ipnkash HAUAILHAKA HE OTHECEH'H JakKe Kb
uMecIy MNPWUMAB, YMEHBIIAMuXb BHAY (eT. 101—111).
B® crateb ke 321 ckasano: ,odmueps, oTzaomiie HMK-
HUM'> YHHAMD [OPUKA3aHiA, He OTHOCAUIACA KB cayx0b u
HENPIIMYBHA COJIJATCKOMY 3BaHII0, HAKA3HBATCA 1O
yemoTpbHil0 BOEHHAro cyja; HIAKHIE K€ UHHH, 3a He-
NCHOJNHEeHie TAKOBHX'h NpHKA3aHidl, HE IOANEHKATD HUKAKOH
orsbrersennoctn™. IlocramoBrenia aprukyioss 29 m 30
OHIN IepeHeceHH BDb BOEHHO-YTOJOBHHIl YCTaBh BDH MCKa-
KeHnofl, Kakb cupaBelruso sambuaers mpodeccops Kyss-
munk-Kapasaesns, pegaknin m oGpasosamn coGofi mpamb-
yagie Kb CT. 274,

1) CM. Pycerint HuBaamyp 1901 r. Nede 226, 229, 235 m 238. )

Prodiér-Fodéré npuBoIuTh Mekly HpOuHMD cabiylowee MubHie Ha-
noeona I: KoMennauTh KpBMOCTH He MOKETD CChUIAThCHA Bb CBOE ONpaB.la-
Hie Ha NpAKa3h HauaIbHHKA, B3ATaro BD ILIBHD HempifreleMb. Hauann-
BHK'b, HAXOIANifics BO BJIACTH HeHpidTels, He MOXKeTb Yike HPHKA3nBATh;

TOTH KTO eMy IIOBHHYyeTc — IlpecTylieHd. (cTp. 483 Commentaire: aBTopn
YKa3nBaeThb CXO/AHbl MHBHiA MHOTHXD IPYTHEXD BOEHHBIXD IbATedefi, cTp.
481—489).

3) Hananie 1864 roia.
14
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Ouenr GIM3K0e KB KeIlaTelbHoMy phmienie Boupoca
0 BIifHIE NpuKa3a HA OTBBTCTBEHHOCTH NMOXYMHEHHArO OHIO
npeAnoxkeno ceHaTropoMs HKamrepoMs BB ero IepBOMD
upoekrh, HO, Kb coxarbmio, n3bpanHas AMB cucTeMa He
G6uaa nposejera mnocrbroBaTeIbHO M 3AKOHOAATEIHCTBO
game, nepefixa HA UyTH yciaoBHOH OesycroBHOCTH, ecrH
MOMKHO TAKB BHPA3UTHCHA, NOCEIHI0 BB CO3HAHIA BOEHHO-
cxy:zxamnxb T Bepoymbuia m commbHig, KoTopHA cyme-
cTByloTh noHwHB m He paschmpawrca npakruxoit ['rasaaro
Boennaro Cyza.

Cratea 139 mpoekra, nepeuucimpb Bb NepBoif uacTm
NpH3HAREHA OOmMUMB 3aKOHOMs NIpUYAHH HeBMbHeRis,
onpexbusiia Bb BTOpoii wacTi TH M3B HUXB, KOTOPHA BH-
TEKalnTh U3Db ,0COOGHXB O BOGHHOCIYKAMMUXE INOCTAHOBIE-
BigaxBp“ m Bp umcrb MXB: ,MCHOXHEeHie NMPUKA3aHid Hauakib-
HHKA, KOTJA MOXUHHEHHHH He OHIB COYYACTHHKOMB 63 npe-
cmynnons nammpeniu w onawiw’. 3nbes BETH CHOpHHXB
NpU3HAKOBG ,ABHOf“ mnpecrynmocrm, BBTH mpeapbmenia
BONPOCA O TOMB, YTO MOI'b H UTO ,HE MOI'b He BHABTH“
noaunHeHHHii. Kpurepiii ycramoBIeH®s coBepImeHRO ompe-
xbrennnii: noAuMHEeHHH{l oTBBUAaeTh 3a MCUOIHEHie IpH-
Kasa, KOrja OHB OLIb COYYACTHOHKOMB BB 1LPECTYNHOMB
namnwpeniu w Ooaniu. Ocoberno obpamaers Ha ceGA BHH-
Manie 3TOTH LepBHE npusHak®s .nambpenia“, T. e. upex-
crasredid o uwbmm xbamia. Iloxunmennuii, mo cMucIy 1poex-
THPOBAHHO{  CTAaThW, IOAJEKNTD OTBBTCTBEHHOCTH He
TOIHKO TOTAR, KOIZA OHB COBEPUINTH HEmOCpPeICTBEeHHO
xhiicTBin, HEOGXOAMMEA 11 COCTABA IPECTYIUIEHiA, HO Bb
pannoii vbpb on® orBbuaers m BB THX1L cayuasxs, Korxa
copepuTuTH 4TO IE00, XOTA M HE 3aNpelleHHOe 3aKOHOMB,
pb HambpeHim oO0JerynTs HAUAIBHAKY JOCTH:KeHie Tpe-
crynsHoii mbam mim yerpaHnTh npensaTcrBie Kb ed  XOCTH-
mediwo. Otpbrersemnoers Oygers umBre MBero m npm
TOMD YCIOBiM, ecIM MOJXUMHEHHH, Y3HABB 0 3alyMAHHOMB
upecTyIUIeHin, He NpexyupeiuTs O HeMb, BerbIcTBie 3a-
npeluienias HAYATPHNKA, OPTAHOBD BIACTH HIM YTPomKAEMAro
Inua.

IlpuxaBaTe BHpameHilo ,coyuacTHHKbs BB Hamkpenin“
3HAUeHie 1PeABAPMTENbHATO COTJIAlleHiA— Bh JAHHOMB CIY-
uah HEBO3MOKHO, TAKD KAKB COrIalieHie ecTh ABATEIR-
HOCTH 100DOBOIRHAs, & NOBHHOBeHie—-BHNY&AeHHad. Horaa
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HAYAJIBHUKD I[PUKA3HBAETh, OHP He CIPALIMBAETH coriacisa
IO JuMHEHHATO.

CocraBurenrpr IpPOEKTa He OCTalXCd, OAHAKO, UYKIB
BIifHIA WHOCTPAHHHXB 3aKOHOJATEIBCTBH M, cabiassp 3a-
HMCTBOBAaHi€ M3b ITHXH MNOCIBAHHXB, COBEPIIEHHO HApY-
IIUIh YCTAHOBIGHHHH §NM1L NPHHIMNG IOpuiuyeckoli 061-
3aTEIBHOCTH HpHKa3a. JTOT0 3aWMCTBOBaHiA ceHaTops Ham-
reps He CKPHBAYH CaMb M KpPOMB TOro OHO CIMIIKOMB
OUEBHAHO U3'B pPejakuim 145 ecr. mpoekra u oObACHeHii
Kb aToff crarkb. Ykasammaa craTba mpoekta mMBaa cak-
AYOIIYI0 PElaKlilo: ,eclIdn HMCHOIHeHieMhb MpUKa3aHid Ha-
9aJpHAKA, OTNAHHATO 10 cIyx0b, Hapymaerca BOEHHO-YTo-
JOBHHII 3aKOHB, TO OTBETCTBEHHOCTH 3a NPOTHBON3AKOHHOE
Xbanie oOpamiaeTcsas HA OJHOr0 HAYAIHLHMKA, COTIACHO OCHOB-
HoMY Hayary BomHckoii amenuniumes. Iloxumnenmne unoxie-
AaTh oTBBTCTBEHHOCTH TOILKO BB TEX'h CIyuasxs, Koriaa
OHH NpEBHCHUIN JAHHOe MMb IPUKasaHie, HIH Ke MCHOIHAA
IpuKasaHie HaualbHUKa N0 cxyx0b me Moraum Be BHIBTSH,
YTO OHB MMB HpelNncHBaeTh IBiicTBOBATE NPOTHBD UPH-
cArm M yunHETh npecrymienie. He tpyaso sambrurh, uro
9TO NOCTAHOBJIEHi¢ MOBTOPAETH MNOYTH A0CIOBHO § 71 mpye-
CKaro BOEHHO-YT'0J0BHAro kogexca 1845 roxa, mambremnaro
YKa3aHHHMB BHIIE HCTOIKOBaHieMb Boemnaro KaGumera.
Cenarops HRanreps orpamnmuumaers OeszorsbreTBenHOCTH
NOJUAHEHANXD GOUMCKUMY HPECTYIICHIAMA, CAYHCEOHLIMA
xapakTepoMsb mpukasa B cmucab ,Befehl in Dienstsachen*
H HEBO3MOKHOCTHI0 He BHIBTH MPECTYNHOCTH NMPUKA3AHHATO
XbAnis. YKIOHMBIIMCH OTH MEPBOHAYAILHO M3OpPAHHAIO IIYTH,
COCTABATENh, BHPAKAACH €ro ke CIOBAMH, ,HE MOI'b He
BuABTE* mporuBopbuiA cBOMXB noxokeHiii m meouperbien-
HOCTH BHBOJOBB, [0ueMy IpH3HAID HEO0XOAUMHMB 00b-
AcHuTs cogepxamie 145 c¢r. OObAcHeHie 3T0 He Morio,
OJHAKO, MCHPABHTH cABIAHHOH OmMEOKM M JAING YBEIHYHIO
BO3MOkHOCTh HexoyMbHili. ,1lo Bommckums Aprakyrams
Ilerpa Beankaro“, umraems MH Ha crp. 121-—123 mpo-
€KTa, ,M0JUNHeHHHE O0A3aHH MHCUOJHATH IPHUKA3AHIA Ha-
YAILHAKOBD TOJbKO BB IBiaxsp cayxool.. Ja® cero cab-
Ayers, UTO MCIHOIHEHie NMPOTHBO3AKOHHATO NPHKA3aHiA Ha-
9ANRHAKA 110 ABIaMb He KACAIOIMMCH CIYKOH, HE MOKETH
6uTh onpanganiems moxuunennaro. Ho npukasamie mauains-
HUKOBD 110 ABaaMD cIy:KOH, OHD 0043aH’L HCHOJIHATL 6e3-

14*
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- npekocioBdo, u ubMb ouperbiennbe mnpmkasamie, ubMb
o6muprbe BIacTh HAUANBHHKA, MHME Menme HOTUAHEHHHE
BB npash pascymiaTe o saxowwocmu H mocabacTBiaxs npu-
kasania“.... ,00g3aHHOCTH HCIOJIRATH NPHKA3AHIE HAUAIE-
HOKA JIA NOJXUMHEHHATO NpeKpamaeTcsd, KOrja cie menox-
HeHie HeCOrJIacHO ¢'b BHeIIEH ero o00A3aHHOCTHI0 BbpHOH
cxryx0u Ifapio m orcuecTBY, Takhp uTO 0€3b HApPYIIEHid
MMb CBATOCTH UPHCATH W caMoe NpPHKA3aHie HBAUAJBHAKA
He Moxkerh OHTH mceunoineHo. CioBo «<aBHO» umberh TOTH
CMHCIB, UTO NPECTYNHOCTh XbAHIA, KOTOpOE HAYAILHAKE
IPUKA3HBAETh COBEPININTh, M JAIA NPOCTOTO COJJATA OuYe-
puxna !). Ilocemy o6Gs3anHOCTH HCHMOJHEHiA lpekpamaercs,
KOTJQ OHO OTHOCHTCSI Kb COBEDIICHIK NpecTYIICHIT rocy-
JaperBenHaro, Kb m3Mbub, Bosmymenio, noobry use ap-
Min, IOXMINEeHil0 KaseHHAro mnMymecTsa # T. IL“—IT0
A T. I.Y YHUUTORAETH BCE CKA3AHHOE COCTABUTCIEM'L,
TaKb KAaK'b, 110JAaTaeM’b, YTO I OHB 3aTPYAHMICA OH ompe-
xbante coxepmxanie dgopmyis ,m 1. m.“. OckopGienie Ha-
yaipHHKA, BanpnMbps, He umbers Hmuero odmaro, no
CBOEMY COJep:kaRnilo, ¢b MOOBroMs MIM HoXHIIEHieMb Ka-
3eHHAro opywkid. 3arbmb, ycTaHaBiuBafd YCIOBHOe HeBME-
HeHie Jid mOpecTymueniii BOMHCKNX® M mNoxHoe BMbHeHie
X1 UpecTyuneniii o0mMuXP M pasinuad NpUKasbh 10 Ab-
JaMp cIyAKOH M He OTHOcAmifics Kb exyx0B, cocraBHTEIH
IIPOEKTA, BO-NEPBRX'h, YCTAHOBUI'h NPHHUNID COBEPIIEHHO
dopMarbHE{i-—3aHeceHia NpecTylLieHiA BB BOEHHO-YTOJOB-
HBHil KoJeked, M ocTaBuip Oesb ompexbienia nomsrie cay-
sednaro npukasanig. Ilpm mocabxywomuxs 3sakoHOZATENSH-
HHXB paboTaxs NPOEKTH JMIIL HCNPABIAICA, A He Iepe-
cocTaBiaicH, moueMy ommdka cemaropa Hanrepa craia
aocrosinieMd abiicTByromaro sakona. I‘cmepars-Ayiuro-
piaTh, Kelad, 09eBHAHO, MCHPABUTH M YIYUUIMTH HPOEKTb,
NCKI0unIbs cT. 139, a BB er. 145 cabiars m3mbHenis,
KOTOpHA JIHMb YBeInunmiu NpoTuBopbuia m HedcHOCTh. BB
cr. 147 npoexra I'emeparp-Ayanmropiara nepBas yacTh IO-
BTOpPAJA JAO0CIOBHO COOTBETCTBYNOIIYI uacTh cTaThm 145
cenatopa HKanrepa, Bo Bropoii ke uacTH OHJIN MCKIOUEHH
ciosa ,00 cayx0b“, a parsEbiimas pexakmis, moecads ¢pa-
3H—,He MOr's He BUXBTH“ OHIa TakoBa: ,uT0O ORB (HA-

Y) Cpasn. Fleck, Kommentar, (1869) s. 90, p. 2, b.
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YAIRHUKD) UMB (T. €. IOJYUAEHHHMB) TNpPEeINNCHBACTH HA-
pymnts BbprOCTH cayxOn mam  xbilcTBOBaTE NPOTMBD
TpHCATH M YYnHATH npecrymienie. Hexpsa coraacursea
<b MabrieMs npodeccopa Hyssmmaa-Kapasaesa, uro nekio-
yemie CIOBH ,00 cryk0b“ He M3MBHHIO CMHCIA cTaThH ‘).
‘Ecau T'emepars-AyanTopiaTs NpH3HABAYG BTOPYI YACTh
m3aMmiHed, T0 ee cxbrOBaN0 COBEPIIEHHO HMCKIOUHMTH; IIPH
cabragpoMB XKe m3MbHeHiM, moxyumica TaKOH CMHCIB: NpH
HCIIOJHeHIm WpHKa3aHifl M0 cay:k0b“ MoAYNHEHHBE HuK00a
He mojre;karh orshrerBeHHocTH (mepBag UACTH); €CIH sKe
IIpHKa3bs OTXAHBH He N0 cayx6b, To abanie xomKHO OHTH
BMEHEHO NOJUMHEHHOMY BB BUHHY 7M0A%KO0 TOTAAQ, KOTAA OHM
wHE MOTIH He BUABTE... “ ¥ T. I. ITOTH BHBOAH HEU3GbiKeHD,
TAKD KaKb BDb NMEpBOil UACTH CTATHU IOBOpPHTCA 0 npnkash

»I0 cayx0b*, a Bo Bropoii—o npmkasb, Gesn onpe,ﬂme-
Hig ero npmsHakoBb °). IIpusHak®s ABHOCTH HapymeHis
OHIb McKI0YeHD I'eHepanrb-AyinTopiaToMb, HO RBHECEHD
cHOBA BO BTOpPOii mpoekrs (eT. 94), rab perarumia c¢raThm
BHOBh Omia m3Mbmena: mocxb cIoBb ,HEe MOram He BUIBTH

GHIO CKa3aHo -— ,UTO NHG (HAUAIGHAKD) MMB NPEJINCH-
BaeTh HADPYUINTH NpucAry n BbpHOCTH CIYXKOB HIM COBEp-
maTe pbfAAie ABHO BOCOpEU[eHHOE 3aKOHOMB. JTa perak-
uin BB Goasinedl emie crenmenm OGHAPYKABAETH KoiaedaHie
cocraBnTenefl 10 Bonpocy o BIiAHIE INpHkasa Ha oTBbT-
CTBEHHOCTH IIOJUNHEHHAro. BB mepBoii vYacTH CTaThbU 110
IIpe/KHEMY COXPAHWIOCH YKaszaHie HAa HapylleHie BOEHHO-
YTrOJI0BHAr0 3aKOHA, a BO-BTOPOil,—CI0BO ,lpecTymienie*
saMmbBreno BHpakeHieMn ,AbAHIie BocUPENIEHAOE 3AKOHOMB,“
T. €. X0TA OH M He UpeCTyNHOe, He Hakazyemoe, a JHUb
BOCIpeIleHHoe.

Boenno - koxndukaunionnas Komuceist npmzana cr. 65
upoema (69 er. XXII kn.) kpaiiHe cBoedpasHyl0 pelak-
Lil0, COXpaHMBIIYIOCS ® JO HAacToAm@aro spemeni. ,Bb
cayuat cosepuenia, 1o upnkaszanilo HauaaRHHKA, AbAHisA,
NPU3HAHHATO CYAOM'> NPECTYHNHMb, NOIUMHEHHHE II0xTe-
JKATDH OTBBTCTBEHHOCTHM TOJIhKO TOTJAQ, KOTAA O IPEBH-

1) Boen. yroJa. mp. 4. ooy cTp. 295.

2) B1, TOMD-ke cMbleah Bbickasalcs ceHatopb Kamnrepn — (eM. O6b-
sicAeHiA Ha KypHaab KoMmecinm BLICOYANUIE yupei1€Hnoll s pascMOTpbHiA
npoekTa, cTp. 252—253) 10 MOBOJY pelakuim cT. 65 BOeHHO-KOIHHKALioH-
ot KoMuccin. KoTopasi, ACKIOYABD NEePBYK YacTh CTATBLH, COXPAHMJIA BbIPA~
JKenie ,IpHRayL* 0ed'b OUPeIBINTEILHATO ¢10BA.
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CHIN JaHHOe UMD NpPHKa3aHie, MIM 3Ke HCHOIHAA NpPHKA-
3aHie HAUAIPHUKA He MOraM He BEABTH, UTO OHB UMD
NpeANNCHBAeTh HADYIIATh NpUCsry m BBpHOCTH CIyHkOH,
mim coBepmnTh AbAHie, ABHO BocHpemeHHOEe 3aKOHOMB* (IO
oKoHuUaTerhbHOH pexaknin ,mpecrynHoe“). He roBopa yxe
o rpaMmaTnueckoii HeBEPHOCTH BTOPOTO NpENIOKeHid (,IpH-
3HAHHOE“=KOTOpOe CYAh NpHsHANH, T. €. lIpomexuIee Bpe-
M#, COBEepIIeHHHl BHIB), OHO JAAaeTh OCHOBAHie IpexmoJa-
raTh, UTO 3AKOHB NPEAOCTABIAETH CYAYy NPABO LPH3HATH
xbanie mpecTymHEMDL HIM He NpPeCTYNHHMB, TAKh Kakb
JAaHHASA Delakuia ABIdeTcA EXNHCTBEHHOH BO BCeMb 3aK0-
noxareircTsh m kKaks OH co3gaeTs H3BATIE u3b obmaro
npaBmiIa 0 TOMDb, UTO, MpecTynHocTh XbBAHiA ompexbisgerca
BaKOHOM'B, & CYABh YCTAHABINBAETH IMIMb QAKTH, €ro IOpH-
InuecKylo kpaamdnkaniio m pbmaers Bompocs o BubHeHIRm
xbamis B BmEy. He nopiexnrs, Koneunmo, comubhio, uro
3axkoHofaTenr He MMbBip Hambpenia co3xaBaTh HOXOOHOE
n3bATie, HO OHO MOkeTH OHTH upexuoraraeMo BexbjycTrie
KpaiiEe HeyJOBIETBODHTEIHHATO HM3I0KEHiA CTATHH 3AKOHA.
3arbMb, COXpaHHBB GopMyly ,He Moram He BUABTHY, 3a-
KOHD HApYHNIRI'h OCHOBHOi NpPMBIOMI'G YTOJXOBHOH OTBBT-
CTBEHHOCTH, KoTopasa Tpebyers Cy(BeKTHBHOI, a He 00B-
exTuBHOR BuHOBHOCTH anma. Ilpodeccops Kyssmman-Kapa-
BaeBb NPH3HAETH, YTO BB OCHOBB ykasannoit Qopmyrsr
1010/Ke s NpPHBIAN'G CcyOBekTmBHHE '), HO 3T0 MubHie
Mo:xeTh OHTH ocnapusaemo. Popmyia ,He Mors BHIABTH
YCTAHABIABAETH JHIMb OGHEKTUBHYI HEBO3MOKHOCTH MOIY-
URTH 3pHUTeNRHOE Bneuarrbmie; ,He Mors He BHABTH mpexy-
cMaTpuBaeTh OOpaTHHi ‘cryuaft eosmoocmocmu, kKoropas no
CYilleCTBY CBoeMy, Kakb HbuTo BbposATHOEe NpH JAHHHXb
00CTOATENBCTBAX'S, MOKETh OHTH TOILKO 0063eKmuenow.
Koraa Mu rosopumb: 1akoii-ro He Mors He BUIBTH, uTO
_ 3xbes npomens venopbkn, TO MH xbiaeMb aAmms mpepgino-
Joxenie, 6oxbe min menbe BBpoATHOE, OCHOBaHHOE HA W3-
crb10Banin HAMI NMOJOMEHIA IMNA M OKPYKAOIAXD ere
IPEIMETOBD, T. €. TOBOPUMEB 00b O00heKTaxb m cyObexTh,
KOTOpHil OHIB clHoco0ens BOCHPHHATH fABieHie BRBMHATO
Mipa, HO COBEpIIEHHO He KacaeTcs BONpoca o Bnedarrh-
niaxs 1 abiicreaTersEOMB co3HaBinm 3Toro cyonekra. Ilpun-

') V¥Yxazam. coynHenie cTp. 299.



IMNE CYOhEeKTHBHHI TpeOyeTh He OWBHKM A6.€Hiil ¢ TOUKA
3pbHia cy0bexra, a wmscabpoBamia coswamin u eoau ew.
Taknus oOpasomd, ecan GH sakoHoAaTelp u36pars cy0b-
eKTHBHHI KpnTepiif BHHOBHOCTH MOXUMHEHHAr0, TO AOIKEHD
6uap OH yuorpeGmTh BHpamenie ,Baxbis“ ?).

Marbe ykasann BB 3akonh T npusHaku, KoTopHe JA-
IIa0Th NPHKA3h €ro 00A3aTelbHOH CHIH, a HMEHHO: Tpe-
GoBanie ,HapymaTh npucAary H BEpHOCTH CayxkOH, ninm
cosepmBTh xbanie aABHO mpecrymuoe“. Ilepmyio uacTs op-
MYIH MOKHO INIPH3HATE HIM COBEPUICHHO WH3IHIIHEH, HIn
sarajounoif. Uro sHauMT® LHAPYImUTH mpucAry u BEpHOCTH
cayx6u“? Ilpneara ecrs oGbmanie, ocBamensoe pexurieif,
crbioBaTelbHo, HApyIIeHie HPHCATH €CTh HeHCHOJHEeHie
KaATBH. BB npuearb BoemHocayxamiit o6bmaerca: ,8bpro
u Bexmuembpro cayxurs“, ,Bch kb Bmcokomy Ero Mu-
neparopekaro BeanvectBa CaMonepxaBerBy, curb u BiracTu
IPEHAAIEKAILiH IPABA I NPENMYILECTBA... MCIIOIHATH ) ,Bpa-
raM’b... YHHATH CONPOTHBIEHie“, ,BO BCeMb CTAPaTHCA CHO-
cibnrecrBoBath, uTo Kb Ero Vmmeparopexaro Beamuecrsa
Bbpuoii cayxdb m moassd rocyzaperBenHoil, BO BCAKUXD
cIyuasxb Kacarhed MoxeTn“, ,00b ymepds Ero Beau-
yecTBa MHTepeca, Bpexbs u yOHTKE.. He TOIBKO... 00'Bb-
ABIATH, HO N BeAkuMum MbpaMm oTBpamaTs M He Jo-
nymars“, ,BBBpeHHYI0 TallHOCTL XPAHATH®, ,HAYAILHMKAMD
BO BceMb, uro noxae3b m caymdb I'ocyraperBa kacarpes
SyZXeTh... YHHATH Iocrylnamie“, .Bce mo coberu mempas-
aaTh*, ,O0T> KOMAHAHW He orayuarsea“. CrbrosaTernHo,
nexoas usb gopmyan 69 cr. XXII kH. coxiars upexie
BCEr0 JOIKEHh He HApyaTh JAHHHXD §nMB 06bmanii,
xord OH 10 DpUKAly HavaibHMKA, a 3arTbub (.mam“) He
COBEpmATH II0 NIPHKA3y ABHHXB Hpecryiieniii. Ho, mapy-
menie Thxb ofasaBHOCTEll, KOTOPHA NOWMEHOBAHH BB IIpH-
carb, Bcerja NpecTymHO Bb IOpHAHYECKOMH cMueIXb u mpe-
XycMoTpEHO YrOIOBHHIMB B3aKOHOMB. Bb BHpameHIAXD He
BCErJa TOUYHHX'H NpPACATA YIOMAHAETH, OXHAKO, BCh MHCIH-
MHA npecTynEHA Abania (usmbma, OYHTH, 10CATAaTEIbCTBO

) Toro-xe Mubgis npogeccopn Tarauuesn, Kypen I, crp. 193—194:
BOMHCKIl ycTaBh INPHHHMaeTh OOLeKTHBHY, a He cy('beKTHBHY OUbHKY
3TOro ycJaoBid (IIPOTHBO3AKOHHOCTH IIPHKa3a), TAKDL KaKDh ORD FOBOPATL—4HE
Morn He BH1bTL, BMBeTo Ooabe wbpuaro noaoxenis,—,BHLbIDb IPOTABO3A-
KOHHOCTB.
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HA BEDXOBHYI0 BIacTh, NpHUMHEHie yuiep6a rocyxapecrsy, a
crbaoBaTeabHO, M NOJIAHHHMDB, HEMOBMHOBEHie HAUAJHHH-
KaMb, 1065rs). Ecan xe npmeaTs Bo BHUMAaHie, uTO X0 IpH-
HATiA BOWHCKOIl NpHeArm, KaKIHi UOIJIAHHHI NPAHOCHTD
BCEHAPDOAHYI0 NPHACATY, TO coAepxaHie o0a3anHOCTEll BOEH-
Hocqyxamaro Oyxers ompexbieno eme noinbe, Takh Kakb
BO Bcenapojnoii mpmearks, Bexbas 3a ciosamm ,BBpHO N He-
anueMBpHO CIYENTH® CKa3aHO ,M BO BCEMs LIOBHHOBATHCA,
T. €. nopmHOBaThcad Bolb Momapxa, 3aKoHy, Take Kakb O
NOBIHOBEHIN HAYAIBHUKAM'B BH NpucArb ynoMunaercs 0co6o.
Tarxums 06pa3oMb N0 CMHCIY NPUCATH, KUKINE INPECTY-
IIeHie, T. e. HENOBMHOBEHIe 3aKOHY, €CTh HApYUIeHie KIAT-
Be. CrbrosatenrsHo, Npukasanie ,HADYMATH NpPHCATY W
BBpHOCTH CXy:kKOH“ BCerza MpecTymHO W BTOPOe- BHpAaKeHie
»COBepIATE, XBsAHIE ABHO NpPECTYNHOe“ OXBATHBAETH COGOH
coxepxanie nepsaro. Ecin :ke XomyeTnTh, 4TO TAKOTO COB-
najxenia wbrH, TO coxepxamie 69 cr. yacHuTh ceGb HeBo3-
MOKHO, TaKb KAKD 3AaKOHH HAOIh 3HAETD JAKENpHCATY HC-
KIOYATEIbR0 CcyXe0HYI, HO He lLpPeIyCMaTpUBaeTh 0€000
HApymenias npumearn BOMHCKOH mim BBpHOMOITAHUUECKO.
Ocraercs eImHCTBEHHHIT UyTh KB MCTOJKOBAHII 3aKOHA,
nMenHo, ykasagHHi ['1aBEEMDL Boennmms IIpokypopoms
upu ucpeemorph Jmenuninsapraro Yerasa B Homncein
1888 roxa. I'emepars-AxpioranTs lIMepernnckiii Bb 3ach-
Jadgin KoMmmecim 3-ro ¢eBpaid 10 IOBOAY pejakuim 3 cra
rpu  Jucnmmimeapraro YeraBa BHeka3ars Mubeie (KB
KOTOPDOMY INIDHCOEJMHUIMCH WUIEHH KOMHCCIN) 0 TOMB, UTO
BHpakKeHie O03HAUEHHOH CTATBN—,HAPYIATE IpPHCATY W
BbpHOCTE cayxOH“ Haxo nosmMaTh BB THeHOMB cMHCTb,
T. €., YTO 3TH CIOBA 3AKOHA OOHMMATDH €000 JIMIL npe-
CTYIUIeHisA TOCYAAPCTBEHHHA, a He BB OOMUPOMB cMHCIb—
Kakbs OH 3anpeniedis HapymaTh BooGme 3akoHH VMmnepin,
TAKb Kakb BD NOcIBIHEMD ciyuab 3aKIOUATEIRHHA CIOBA
CTaThH ,HMJIM cOBepdTh AbsHie ABHO NpecTylHOe™ ABJA-
amep O copepmenHo maaumammn® '). CrbroBaTeirnHo, yKa-
sanHoe Bepaxkenie 69 cr. XXII ku. umbers Bb BUAY TOXB-
ko pasybas III Viox. o maxkas yrox. um uecnpas.: .O upe-
cryiiediaxs npornpp Ceamennoii Oco6u I'ocyxapa Mume-

) 3akomoiareapHoe xbi1o . Boenw. Cyan. Ympas. o ImepecMOTpy
Jncumnimaapuaro ycrasa me1. 1869r., I ora 3 er. M58 (1882—1888 r.) 1.V,
KypHAID Ne 2.
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paropa u Urenoss lmiueparopckaro Joma“ er. 241 —248;
»0 6yrrs mpormebs Biactn BepxoBmoii n rocyaaperBennoit
mambeb“ er. 249—261. Uro ke cabayers pasymbrs noasn’
BHpaxkenieMp . jxbamie aBHo npecrymmoe-? Hbkoropma
ykasagia a4 paspbmenia sToro Bonpoca MH MOeMb HafTH
BB cCOOOpaskeHisxb Kommccim no nepeemorpy Juemummam-
napraro YecraBa Bb 1888 roay.

Crarba 3 Yerasa Jmemmummsapsaro 1869 r, mmbaa
crbaylomyio pexakuio: ,npu Ge3NPeKOCIOBHOME NCHOX-
HeHIM MIAJIIAMHU NpHKAa3aHiil cTapmaro, 0HBs oiWAs OTBE-
yaeTh 3a 1ocrbacTBia cBOero mnpmkasaHia, Kpomb Jnmb
CIYUAEBH, Bb BOEGHHHXD 3AKOHAXH MMEHHO YKABAHHHXDB® ?).
llpoekTupoBannas crates 3 (Bnocxbaersin 2) Onia 06-
pasoBaHa H3B ABYXH uacTreii: IepBad 4YaCTh MNOBTOPAIA
OCHOBHOe noioxkenie 145 cr. mpoekra ceHaropa HKanrepa
M TOIRKO UTO NpHBeleHAYH crathi0 3 YeraBa Jucuuimam-
HapHAro, a BTOPAad yYacTh CcooTBBTCTBOBAJAa BTOPOil uyacTH
er. 69 XXII &a. ?) ‘

Komnceis noxs npexchbaarerscrBoMb I'eHepanb-Ans-
wranta I'ypko BEHCEKazaza N0 HOBOAY 3AaKIOUATEIBHH XD
CIOBB IIPOEKTUPOBAHHOI 3 €T. .coBepmuTh AbsAHIE ABHO
npeerynnoe* crbxyiouia coofpamenia: ,loudTie ABHON
NPECTYNHOCTH  6€Cb.MA OMMOCUMELLHO, CAOHCHO U KpaliHe
Pacmadxcumo; TO, 9TO Bb IIA3aXb IIOUMHEHHATO NOKAKETCH
ABHO INIPECTYNHHMB, Ha Xbrb Mokerp He OHTH TAKOBHIMD,
0C00EHHO NPA HCKJINUMTEIHHHXh 00CTOATEIHCTBAXD, HANPH-
MEpB, BOEGHHAr0 BpeMeHH; HANPOTABBH, OHO MOKETH OKa-
3aThed jJame AbAHieMB, KOTOpoe HauaJbHUKG phmmics
B34Th HA CBOK OTBETCTBEHHOCTh MMEHHO BB CHAY IpPHHAA-
TOif HM'B NpHCATHM W NOTOMY 4YTO JAPYroro cpejcrsa He
0CTABANOCH JJIfA MCIOJHEHiA BAKHAI'0 NMOPYUEHisd, HA Hero
BOBJIOKERHAT0". A IOTOMY KOMHCCif IIOJOKHIA: ,H3B 00-
maro npaBumia o Ge3ycroBHON 00A3aTeIbHOCTH NI MOJIUM-
HeHHHX'b NPHKA3AHIA HAYAIGHAKA JONYCTHTh MCKIKUEHIe
Jnmb 1A TBX'B cIyyaeBb, KOIAQa HAUAJBHHKD IPHKA3HBA-
€T'h HAPYMMUTH npmeary u ppHOCTH cIymROH'‘‘, mocibiao0

1) 3acaymnsaer, BHEMaHiA TO 00CTOATEJIbCTBO, YTO 3AKOHD TOBOPHIB
0 ,MIATMMAXDLY 1 ,CTAPUINXD, co37JaBas TAKNIMDL 00pa3soMDb, 00A3aHHOCTb
IOJHATO IIOBHHOBeHiSL JILy, He mnMbloleMy HIKAKAXD HAYAIbHHYCCKAXD
1paBb.

?) Cum. IlpoekTn ycTaBa JIHCHMILTHHADHArO, Pa’ociIanbil BL 1886 r.
HayaabHAKAMD BOCHHBLIXD OKPYTOBD IS PascMOTPhHHIL.
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/&€ 9acTh CTAThA M CCHIKY HAa 69 c¢r. KoMucein phbmura
HCKIOUNTh W35 NpoekTa '). Bb 3TOMB HeGOIbMOMD H3BIe-
‘YeHin M3% KYpHAIA KOMHACCIH MH HAXOAMMDB CTPOryl OT-
pUDATEIRHYI0 KPHTHKY ¢opMyiH ,Xxbamie ABHO mpecTyiu-
Hoe“. OHO ,BechMa OTHOCHTEIBHO, CIOAKHO M Kpafime pac-
TAKAMO'; MHBHIA DOIUAHEHHAr0 M HAYAIHHAKA O HpecTyH-
HOCTH IPHKA3AHIA MOTYTh He COBOAJAATh (KoMHUcCid yka-
3aja QAWHB cryuaii, a BO3MOKHO m o6paTHOE NOJOEeHie,
KOTAa NpHkasadie 3aBBAOMO JId HAYAIBHWKA HpPECTYNHOE
He GyJeTh TAKOBHMDH Bb CO3HAHIW NOJUMHEHHAro0), ApYTH-
MU CIOBAMH,—CYJXh MOKeTH NPM3HATH ABHO NPECTYIHHMD
rakoe JbAHie, 0 NPOTHBO3AKOHHOCTE KOTOPAro NoJXu4MHEH-
BHi ne noxospbBaxb, Ilo MrbHiO KoMEmecim MOryTs GHTH
TAKIA ,,MCKIOUHTEIbHHA 006CTOATENHCTBA', KOTOPHA BHHY-
JATh HAYAIGHHKA B3ATH ,,HA CBOI0 0MENMCMEEHHOCMs'* NPH~
Kazanie, mMBomee npmsEakm npecrymHOCTH, a crbxoBa-
TEN1hHO, Helb3fd AONYCTHTH pAa3Ccy:KIeHili NMOAUMHEHHATO O
BOCNIPENICHROCTH NpPHKasHBaeMaro. UTo 3HAUATD ,,B3ATH HA
¢B010 0TBBTCTBEHROCTS ‘? 3a mpecTynenie kaxanil orBbuaers,
HO He NOTOMY 4T0 OHB NPHHANH Ha cefa 3Ty orBbreTBEH-
HOCTh, A IIOTOMY UTO 3AaKOHH KapaeTh NpecTYNHHKA, CO-
BePIIEHHO HE CIPAIMMUBAA €r0 HA TO COTIACIA MIM KeIaHid.
Bayrpenniii eMECIB npHBeieHHATO BHpaKeHid MOKeTH GHTH
TOABKO TOTH, UTO HAUATGHHKD IPMHAMAETH HA ceba omenm-
CMEEHNOCMd NOOYUHEHHAr0, MHAUYE CKA3aTh, 0CBOOOKIAETH
€ro orTb 00A3aHHOCTH IOHeCTH Hakasamie. Haks ke Mo-
AETb HAYAJBHUK'D BHIOIHATH Takoe MepeHeceHie oTBET-
cTBenHocTu? Bxp yrouaoBEHii sakons He 3HaeTh sambern-
TEIbCTBA IPECTYIHNKOBD, — KaXJIHi oTBbuaers 3a cels.
Ilpuesrie npeeryusaro npmeasamia Ha ,,cBOX OTBBTCTBEH-
HOCTB' ecTh He Oorbe Kakb KpacmBad ¢pasa, JINIIeHHAR
BCAKArO HOpnamueckaro sHauenix. T'b mekaountTerbHHA 06-
CTOATEIHCTBA, 0 KOTOPHXH I'OBOPHTH KOMHCCif, COBepuleH-
HO He TPeOYITH IpeJCTABHTEILCTBA IlepeXb YrolOBHHMD
3aKOHOMB, TAKB KAKD OHM NperycMOTpPBHH HMB BB NMOCTA-
HOBIEHIAXD 0 cocrosHim Kpaiineil HeoOXoxmMocTH, KOTOpad,
KOHEUHO, MOKeTH BO3BHAKHYTH HE TOILKO JIA UYACTHHXB
IANB, HO M JIA XONKHOCTHHXB, IPH MCIIOIHEHIn UMH 001-

Y Bakomojateibroe nbao Ta. Boen. Cyas. Ynpas. I ot 3 er. N 58
(1882—1888) 1. V,®ypHaaDb 27 siHBapsi Ne 1 (HyMepauin 110 CTPAaHALAMD HBTD).
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sapHocTefl cay:kO6H. HauaibEmKy He mpujercs NPHBMMATH
yTo au60 Ha CBOIK® OTBETCTBEHHOCTH, TAKh KaKb 3AKOHB
0cBoGoXaeTH €ro OTh TAKOBOM.

Ecam ,kpafine pacTamuMo“ mnomATie ABHOH npecTyn-
HOCTH, TO ,HCRIIOUMTEIbHHI clyuaii“ coBepHmIeHHO HE NOX-
zaerca onpexbaeniio. llexoxnte e npm pbmerin lopuam-
9ecKHX'h BONPOCORD H3Bh (opMyrsr 0ess colepmaHia —
Bpaxp am BosMo:xkHO. Hepbpmocrr ocmoBHOro moxoxenis
NpEBela KOMHCCII0 Kb BHBOAY, HEYJIOBIETBOPATEILHOCTH
KOTOPAro OHA CO3HAIA, BHCIYMAaBH 3akiouenie I[raBHaro
Boennaro IIpokypopa. Jro 3akiouenie sacryxnBaers 601b-
IOr0 BHEMAHIA, 1103TOMY MH No3BoauMb ceGb cxbiath nss
Hero Hbkotopma ussieuemisn. Ilo mubuilo T'zasmaro Boen-
saro Ilpoxypopa, mpm mcrToakoBaHim BHpameRid ,HAPYIINTH
npueary m BbpHOCTH caymxO6H“ BB 00mmpHOME cMHEXE,
cratha 3 6esd mocrbAHMXB CI0BH ed (,coBepmuTh XbAHie
ABHO npecrynHoe“) sakiouara Gu BB ce6b mpormpopkbuie,
NOTOMY UYTO N0 HAYaly ed BHXOAWIO OH, 4TO NMOAYMHEH-
HHii BooOme He oTBbuaers 3a coBepmeHie, N0 UPUKAAHIIO
HAYAJBHAKA, -BeAKaro JXbanid, u uTo orBbreTBeHHOCTH 3a
TAKOBOE MNajaeTh Bcenblo Ha HAYATHHUKA, IO KOHIY Ke
CTATHH OKAa3HBAIOCh OH, uTo orBbuaers Beerja M 1OXUM-
HeHHHIl, MOTOMY' uTO, cOBepmas IpecTYIlIeHie HIM Jaxke
HpPOCTYNOKDB, OB ¢b TEMb BMbBerh HapymaeTs NPAHATYIO
AMD NIpUCATY, KAKD KIATBY — CTPOro coo6pasoBaThcd BB
cBOEXDs ABHCTBIAX® CP IIpaBUIAMH, YCTAHOBICHHHMH 3aKO-
HoMbs BooOme. Ho c¢® apyroif cTopomm, past yeramoBieHO,
UTO IIOXH CIOBAMH , HADYIIHTH NpPHUCATY M BEpHOCTH CIYXK-
6H* HAZ0 NOHMMATH JIWIIH COBEpHIeHie IroCyAAPCTBHHHHX'D
upeeryniesiii, To, ¢b UCKIOUeHieMb H3h O03HAUEHHOH CTATHH
nocrbAyomuxs cl10Bb-—,.HWIl COBEpmNATH Absanie ABEO mpe-
CTYUHOe", NOJuUMHeHHHH OyAeTs 0043aHD .MCNOIHATH 0e3-
NIPEKOCIOBHO YiKke BCAKOE IPNKasaHie HAYAIPHUKR, IMIIH OH
OHO He 3aKIoual0 BbH ce6b NpA3HAKOBL MMEHHO rocyiap-
CTBEHHArO0 IpECTYIIeHid, T. €. NHHMHA CJIOBAMH, CTaThel 3,
Bb IPUHATOH KoMMccielo pefakiin, MOXUNHEHHOMY KAKB OH
pasphmaercsa, IO NPUKA3aHil HAUAJIhHAKA, Oe3HAKA3AHHO
COBEPUIATH BCAKOE APYroe upecTylLiedie, npexyemorpbunoe
YTOJOBHHMD 3AKOHOMB ).

') Vxaszauwsoe ;1bao, 3achiamie 3 gespars, myprarn Ne 2.
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HKoMuceis BB 3TOMD 3achjianiu He coriacmiach, OJfHA-
ko, Ha m3MbHeHie pexakuin ¢T. 3, PYKOBOJCTBYACH ,IJIaB-
HHMB 006pasoMb, C000pazeHiAMU O TPYAHOCTA M Jaxke He-
BO3MOMKHOCTH JJA TNOJXYMHEHHAro oTinuats Jbanie aBHO
NpecTynHoe oTh )ﬂmma, He nmbomaro BB cebb aroro
npm3HaKa‘“, :

T'rannmii Boemmﬁ [poxypops, BBL EKauecTt ure-
HA KOMHCCiN, NpejcTaBAIh IO JARHHOMY BONpPOCY o0cobve
mabHie, Bb KOTOPOMB HM3IOKILIL MEKLY: IPOUNMB crbryio-
mee. ,3aKORh HAKASHBAETH 3a YUHHEHie 10 IpuKasa-
Hil0 HaYaJBHMKA He BeAkaro XbdAmia, BocnpemeHHAro mois
CTPaXOMb HAKa3aHiA, a JINMb TAKOro, BB COBEPIIEHIM KO-
TOParo NOJUMHEHHHI, 110 ¢BOeMY CYObeKTHBHOMY pAa3BH-
Tifo, He Mors He BuAbTh ABHaro npecrywienia. Jbanie
sKe fBHO NPECTYNHOE .HAKOTAA N He UPH KAKUXT 00CTOA-
TeIhCTBaXh He MOKeTt OHTh AbAHieMD HenpecTyNnHHMD*
(monaraeM®, YTO HTO IOJNOKEHie COXpAHAETH CBOI CHIY
u BB oTHOWeHiM xbaHifi ,mpocro‘t mpecmynuwrs). Omnace-
Hie KoMuccim, uTO oOrpaEnyenie 0043aTeJIBHOCTH NpPHKA3a
Bb cryual rpeboBanid .,coBepmnTh AbAmie ABHO NIpecTYI-
HOe' MO:KeTh BH3BATh MOJUMHCHHArO HE TOJBKO HAa 00CYkK-
JeHie 3aKOHHOCTH NPHMKA3a, HO M HA OTKPHTOE HEMOBHHO-
BeHie,—310 onacenie I'1aBunii Boennmii IIpokypops npu-
BHATH HADPACHHMB, TAKB KaKb ,,....3aK0HD paspbuaers
HeNcloIHeHie TOJIPKO HBHO NPECTYNHHXH Npnkasaniii, T.
€. MIMEHHO TAKHXB, KOTOPHSA, N0 CAMOMY CVIIECTBY CBO-
eMy, He NOIeKATD IPeiBAPUTEIFHOMY O00CYKAEHI. TaKb
KaKb TO, YTO #BHO, BOBce He TpedyeTsh pasMHINIEHId-—
ABHO JH 0HO mam HBTDL.

OcraHoBIMBaACH, BPEMEHHO, HA HTHX'B COOOPAKEHIAXD,
sambrims, uro aasumii Boemnwii IIpoxypopb pasymbis
Noxb BHpakeHieMs , AbsaHie ABHO npeeTynHoe  Beakoe b-
AHie, HesasucuMo oms €0 Kéasugpuriyiu, Iuimb O OHO OH-
JO NpecTYnHO I 3T0 cBoficTBO ero Omio 6u aABHo. - Ta-
KHMB 00Pa30Mb— mAdcecnd Haka3«Hif SBHATO NPECTYILIe-
Hig He nmbers, 10 cMBCIy npuBeieHHaro MubmiA. HuKa-
KOT'0 3HaueHid.

Bb nocrbaneMs U3 TOIBKO YTO IHTHPOBAHHBIX'D -110-
noxenifi [arnaro Boennaro llpokypopa sakmouaeres, mo-
naraems, Abroropoe Hegopasymenie. 'To, uro sBHO, KO-
HEYHO He TpefyeTh PasMHINLIEHiA—IBHO JN OHO MIH HBTBH.



Boupoeth coBepmeHHo He Bb 9TOMB, a BH TOMb: Ka-
kin xbania ,aBAo npecryunn‘? To uro ABHO mpecTynHo,
TO ABHO IPECTYNHO; 310 €CTh 310. HO uTo Takoe 3107 Ilpe-
CTYNHOCTh €CTh CBOIiCTBO, He Jes/kaniee, OJHAKO, Bb CY-
mectBb camaro nbamia, a aume coobmaeMoe eMy YroioB-
HEMB 3akoHOMB. CrbroBarersHo, A0 pbuienia Bompoca
o ,.saBHOfi npecryunocru‘ HeoGxoammo cxbiare o0myio
oubnky JxbaABiA--NpecTYNHO JM O0HO, TAKH KAKB IIOHATIE
0 CTelleHM KauecTBa He MOKeT'h BOSHMKHYTh padmbe mpex-
craBleHia o camomb kavectBb. Ecam # rosopo ,.apko‘
kpachnili uBbTH, T0 TEMB caMEHMB JA0Ka3HBa, YTO HEPBO-
HAUAIBHO BB MOeMh CO3HAHIH BO3HHKJIO IIpejiCTaBIeHie 0
kpacaoMt upbTh, a s3arbMt 0 ero cpaBAMTensHON (HE BB
rpaMMaTHYeckoMb cMuicab) crenenn. HKpaindumkania xe
Xbania, B'e €ro IOpMINUECKOM> 3HAueHinm, TpedyerTh HEH3-
6bxno pascymrenia. IlpexcraBienie o ,.ABHOCTH MoO-
AKeTh BO3HNKHYTH KpaiiHe OHceTpo 3a cosmaHieM® o0 npe-
CTYNHOCTH, HO MOKeTHb M cOoBCEMDL He BOBHUKHYTH Y JXaH-
Haro auna. fIBHO im npecTymHo oOBBIEBATE HOKymAaTe-
aa Ha 2— 3 3emoruuka Ha GyHTE? Ilo MAbHIO MHOTEXB
TOProBLEBh COBEPHIEHHO HENpecTynHo, a mo MubHiO §01b-
IIMHCTBA OKynaTeneil 910—aABHoe Momennnuectso. Kro pb-
MUTH BONPOCH O ,,ABHOM‘* NMpecTyNnHOCTH, eciu 00pa3oBan-
HBf U yMCTBEHAO pA3BATOH NOXUNHEHHHI 3aABHTE, YTO
OHh HEe HCIOJHUIG INPHKA3AHIA HAYAIBHHKA 10TOMY, UYTO
NpecTYNHOCTh NpHKasaHig OHJIA X194 Hero ABHOH, X0TA Cb
Toukn 3pbmia japyroro, oma Onia ,,ckpHToii‘‘. dnsuue-
cKoe Brneuarrbuie ecTh JIMWB pasjipakenic HEPBOBH, Nepe-
jalmeeca YyBCTBATEILHHMB UeHTpaMb. CrbaosareibHo,
0e3b yuacria cosHaHiA—dakThs nepepbsanmia, Hanpambpsb,
ropia AKHBOTHOMY WIN YeloBBKY JAacTs BH oprammsmb Ha-
Omoareis IOYTH TOKAECTBEHHHI 0TNEUATOKD; pasimnyie. 6y-
JeTh KACATHCA JHNIL (POPMH M OKPACKH 00HEKTA HACHIIA.
Ecan mxe cosuamie mpouspeiers amaimsb Bneuarabmii, To
MO KEeTh UPHATH Kb 3AKIOUEHI0 He TOIBKO O NpecTYNHO-
ern yOifiersa yeroBbka, HO M 0 ,,ABHOI HpecTYUHOCTH JN-
IieHiA AH3HH JKUBOTHAaro, ecim nocibamifi ymepmBisercs
He XO03AMHOMD M (IOMEMO BOJH COOCTBEHHHKA.

B® nomarim o ,apuofi“ m ,He ABHOA“ npecTyHmHOCTH
9JIEMEHTOM'> PASTPAHHUMBAIOIUME MOKHO NPH3HATH TOAb-
KO BpeMsi: BB NepBOMB caydad cosHamie npecTymHOCTR



— 222 —

BO3HUKHeTH panbe, MOUTH MTHOBEHHO, BO BTOPOMBb—IIO3]-
mbe. Eciu crpemMuthcs npmiaTh 3TEMB NOHATIAMB TOU-
HOCTh, XO0TA OH OTHOCHTEIRHYIO, T0, BO mMa nocibiopa-
TeJHHOCTH, HEOOXOAUMO YCTAHOBHTH INPDOMEKYTOKH Bpeme-
HM OTH MOMEHTAa BOCHDHMHATIA Bueuatrbuia A0 MoMesTa
onpexbirenian ero npasoro sHaueHia cosHaHieMb. MoxkeTs
6uTh uepesn HbBckoabko BBEKOBB uenoBbuecTBO HaiizeThb
cuocods pbmenis sToffi npoGieMH, HO BB COBPEMEHHHYIO
HaMb 3M0Xy NOXOGHHE HEYIOBUMHE NpPH3NAKN He MOI‘YT
He JOIKHH HaxomnTth ceGb Mbera BB 3akomb.

Br pansubiimems usnoxenin coero mubmia I'tasumii
Boensuit Ilpoxypops npuBers ecrbayomie, OesycroBao
clupaBejIABHe, XOBOAH B'b IIOIH3Y BHCKABAHHATO MMB 0OC-
HOBHOTO IIOXOK€HIA O HEBO3MOKHOCTH OTPAHMYHTH 00aA3a-
TEIBHOCTH IPHKA3a HAYAIGHAKA TOIBKO CIyuadAMH COBep-
IeHis rocyAapcTBeHHHXD npectymieniif. ,Ecam nmpmeara
0043HB4€TH NOJUAHEHHATO (e3MPEeKOCIOBHO MCHOIHATH IpH-
Kas3aHig HAYAJIPHHKA JAIb X0 THXPH NmOph, NOKA NpHKAsa-
Hig 3™H OyAyTHs KIoHETRCA Kb moab3t m cryx6b Iocy-
IapeTBa, TO KAKAMD #ke 00pasoMb Ha pAAY Cb 3TAMB BO3-
MOKHH IIOCTAHOBJIEHifl, 06A3HBAKWINIA IIOJUMHEHHATO IOXD
CTpaxoMb HakazaHiA NCUOJHATH NpuKkaszagia sapbromo ais
HAYAIbHUKA 11 MOXUNHEHHAro npecrynssnd. Eecim npmesara
0043HBaeTh BCAKAIO0 MNOCTYNATh 10 cBoeil combern, ToO
HEBO3MOKHO ITOJUHHNTH 3TY COBBCTH GE3KOHTPOIRHOMY pac-
HOPSKEHil0 APYIUX'b JHIB, HHAUE KIATBA CIYKATH BEPHO
Tocyxapio IImueparopy, no cosbern, ceeferca Ha dpopMain-
HOCTB".

Komuceis, eoriacusmmncs ¢b H3I0KEHHHMH coolpa-
seniaMu, pbmmia coxpaHMTh pejakuilo yerasa 1869 r.,
XONOIHUBE cTareio 3 Yer. Jnen. ') amms ceHukoil ma 69 cr.
XXII xu. [oBropnTh ke BB yeTaBh AMCTUILIMHAPHOM®D 3a-
kmountenbHus caosa 69 cr. XXII kn. xommecia Hamuia He-
yA06HHMDB, ,TAKD KAKD IPAMO BHPAKEHHAs BL HEMb (T. e.
yCT. Jncl.) Heo0A3aTeIhbHOCTh NHOTAA JIA IOAYNMHEHHATO
ACHOJHATH NPAKA3aHiA HAUAILAMKA, a paBHO AbraeMuii BB
TOM'H TekeTh, Tawp ¢KazaTh, HAMeKDh HA CaAMYK BO3MOK-
HOCTH NPHKA3aHis CO CTOPOHH HAYAIGHUKA HAPYIIATH UPH-
cary u BbpHoeTh cay:kOn HIM  coBepunTh AbAHie ABHO

1) o m3jaamiio 1888 r.—cr. 2.
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npecTynaoe—noodme He coorBbrerByers xapakrepy Jme-
OUIIMHAPHATO YCTABA, M 3TO AOXKHO OHTH BHPa:KeHO BB
nocrbauems HBCKOILKO MaArue® 1),

He xacascr Bompoca o mpaBmibHOCTH Takoro Mubaia
¢b BOCHHO-Nexarormueckoii Touknm 3pbHig, moxaraems, uTO
oHb nporuBopbumat cMuery 62 er. OCHOBHHXE 3aKOHOBH
Poccifickoit Mmuepin, o6a3mBaomeil BchXh NOIIAHAHYD
gHaTh 3akonm, u 408 er. u. IIT xa. [ C. B. II. 1859 r.
no 6 npoXommeHil, koTopad TpefyeTh uTeHIA HWRHAMB
9MHAMB BOEHHO-YTOJOBHHX'E 3aKOHOBDL. KEcian moxuumseH-
HHit Moxkerds OTRBUaTh 3a MCIOXHEHie NpHKA3a HAYAJHHH-
K4, TO 3aKOHB JOIKEHb TIAapAHTAPOBATH IOAUYAHEHHOMY
BO3MOKHOCTh 3HATH, KOrJa 3Ta OTBBTCTBEHHOCTH BO3HHMKA-
€Tb.

Takams o06pa3oMb, MH BHANMB, UYTO CO BpeMeHB
mneparopa Ilerpa I m xo mamuxs apeil 3akoHOAaTENH
BCerja, ¢b Ooapllell uanm Menpmeit onpexbienHocrsio, upn-
3HABAND NPUKA3D HAYANGHAKA JAMH YCIOBHO 0043aTelb-
HEMB H OrPAHHUABALB 3Ty 0043aTEIBHOCTH, RO-IIEPBHXD,
CIYKEOGHHMB XapakTepoM’s HaualbHATecKaro TpeboBaHia
¥, BO-BTOPHXb, 31KOHHOCTHIO ero cojepxania. Heapss, ox-
HaKo, o0oifitn MoquamieMs BpeMeHHOEe YKIOHEeHie 3aKOHOAA-
TEIbCTBA OTH HTOTO EIUHCTBEHHO IIPABWIBHATO ITYTH, YKIO-
HeHi, HO Haxojgamaro ce0b HUKAKNXT oGBACHeRiii BD
HCTOPiM BOEHHATO IIPABAa H TpajulUigxb pycckoil apmin. MH
umbems 3xbes BL Buxy 495 m 496 er. uw. 1L, kn. I, C. B. 1L
1859 roxa, KoropHsa OHIM (opMAaIbHO OTMBHEHHW TOJBKO
Bb 1892 roxy c¢p mspaniems VIL ku. C. B. II. 1869 ro-
xa.  Coxepxanie atnxs crareii Guuo cabxayowmee: er. 495
p KM 0043aHs NPHHUMATH W HNCHOIHATH NpPHKA3aHiA
8MCULA0 65 UUMM, KACAIOMIACA NMOIR3H CIYKON, Xord OH
oTxamii npukasanie GEIH IPYroro MOIKA MM KOMAHIH;
cr. 496— kaxxoe IMNO, cocroAmee HA cayxdh, odasaHo
NPHHAMATH OTH NPEANOCTABIEHHAI0 HAXD HUMDb CTAPHIATO
INNA NPUKA3aHiA M HCHOJIHATH MXB Cb TOUHOCTHIO; Ovie
J&Ke JaHHOe OTH HAuiJbHUKA noBelbHie KTO couTeTh Hesa-
KOHNBIME, uAu npomuenins unmepecy Ko Hmnepamopcra-
20 Beauwecmsa, wau 6peonwwms cayocm, TOTZA TAKOBOH
nmberT, npaBo €b KPOTOCTHIO M MPHCTOIHHOCTHID CBOEMY KO-

1) ‘Kypnann % 3, 10 gespads, BL ToMb-ke IbIb nm ToMb.
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MaHIMPY O ceMb AOHECTH WiH, kKoria mmbers BpeMs, 10-
HECTH KOMAHIYMIIeMY HAAN HUMB TeHepaly; KOrja ke cie
JoHeceHie He OYAeTh YBUKAHO, MO O0AMNCEHS UCNOANUMD
dannoe npunasanie 6eanpexocaoeno“. He Tpyamo sambrurs,
uTo cojJepmamie 3THX'h crareii ecTr He Goxbe Raxb cosep-
UEHNO UCKAJICEHHOE MO CMBICAY 3aMMCTBOBaHie n3b 30 m
31 aprukyaoss llerpa I. Hukorxa HM oxHO u3'B 3aK0HO-
JATEIbCTBD HE J0XOXMIO X0 NPU3HAHIA 00ABATEIBHOCTH IPH-
Kasa mpoTuBHAro jaxe mHTepecy Ero IMueparoperaro
Beauueersa. Aprukyam [lerpa I roBopmim Toapko o npm-
Ka3aHIAX'D 6PEOHBITE MO MHWHIIO NOOUUHEHHA?0, KOTAA TOX-
TBep:klIeHie HAUATLHMKOME CBOero TpeboBamia o00A3HBAIO
nojAuMHeHHAr0 nosmHoBaTheA. He ToapKO mMpukasamis npo-
THBO3AKOHHH, HO Jake HE OTHOCANlifAcd KB cayx6bh, e
OniH 003aTeNBHH JIs NOJUYMHEHHAro O HOCTAHOBIEHIE 3TO,
KaKb MB BHIBIM, CymecTBOBaN0 Bb 321 CT. BOEHHO-Yro-
aoBHaro yeraBa 1839 roxa m, crbroBareibHo, ormbEAT
c000i0 1OCTAHOBIEHie NMpHBEIEHHHXDH crarefi, oTMBHATOCH
Bb CBOI. ouepens umu. JlaTh €KOIbKO HMGYAB YAOBIETBO-
pureabHoe o0bAcHeHie 110X0GHOH pelakuim 3aKoHA, 10JA-
raeM’s, CopeplieHHO HeB03MOxkHO. (JHa sBIserca, HO Ha-
memy MubHil0, pesyisTaToMb rpy6oit omubkn, HexocMoTpa,
trakb kKaxke C. B. II. 1859 r. Omab TOXBKO cBOAOMB, &
He KOJeKCOM's, Bb KOTOPOMB MOrium Ou Hafitm ceGh mbero
I0CTAHOBIEHIsI HOBHA ).

3aciy:knBaers, Tak:ixke BHUMAHiA noixHoe cmbmenie 1o-
HATIA ,cTapmiifi* 1 ,FAYAIRHEKE“, KOTOPHA YHOTpeGIsTCH
Bh NIPUBEJIECHHHXD CTATHAXD 0€3h BCAKATO pPA3IUUidA.

Heemorpa ma nsxamie Bp 1869 r. Bommekaro yerasa
0 HakasaHinxt u JmeumninHapEaro yeraBa, KoTopHe 06y-
CIOBIMBAMI 00A3aTeIBHOCTH NPUKA3a €ro 3aKOHHOCTHIO, NO-
cranoBreHia 495 m 495 er. u. II kn. 1 coxpauwim caoio
cury xo 1892 r. Jumb Be 1891 rogy Hoandpmeaunionumit
Orabas npn Boennoms Corbrs B030YAmIB BOIPOCEH O CO-
rIacoBaHin 3THXBH crareil ¢b JBHCTBYOIMMD 3akoHOXA-
TEIHCTBOMb °). JTO coriacobBaHie OHIO NPOU3BEIEHO BH

). Cv. Manndeers 25 ioma 1839 r. II. C. 3. Ne 12468 1 Ykasp Ce-
gaty 28 aekadps 1860 r., I1. C. 3. Ne 36464.

: ?) OTHOLICHIe OTD 23 aprycra 1891 r, Ne 142 (xbao I B. Cyas. Yupas.

1891—1892 r. .\¢ 40) n orswiBb I'1aBraro Boemmo-Cyimoro Ympasiemis oTb

12 cenTsbps »a M 2235 BB TOMD-iKe [1bBIb.



nopaxkd koxndurauioHHoMs, nyrems usjanis V1[I ku., BB
KOTOpYI0 coxep:kanie 495 er. me Bomuio, a Bb cTaTh0 19,
€00TBBTCTBYIOIYI0 YKasaHHOI BHme c¢T. 496, OHIa BKIO-
aena nocrbguaa uacte ¢r. 69 XXII kn. Taxkums o6pa-
30MBb, ¢b (GopManbHONl TOUKM 3PhHIA, MOKHO CUATATH, UTO
anmpb ¢b 1892 roza npmHOMNG YCIOBHOH 00d3aTexpHOCTH
UpHKA3a YCTAHOBIEHH> BH HANIeMb 3aKOHoXaTelscTBh He-
noxoxednmo, a BMberb ¢b ThMB n0ATREpKAEAO (KOCBLHHO,
nyreMms oTMBHH 495 er.) TO IpaBmWIO, uTO CTAPIIMHCTBO
Bb UnHE He co0dumaerTs JANY He TOIBKO HAUAIBHHUECKUX'D
npaBb, HO jAaKe M NpaBa IPHKABHBATE ').

BoenHoe 3akoHOZATEIBCTBO APYTMXH €BPONEHCKHXS ro-
cyaapersb He nocabposaxo npumbpy Poccin, Ascrpim u-
TepManin n, BB cniy TpyAHO OGBACHAMHXD NUPUUMHESB, XO
HACTOAMATO BPEMEHH MJIM OCTABIHET'h BONPOC: 0 BMEBHeHim
IIOJUAHEHHOMY BB BAHY lIpnkasanHaro nbadia Gess pasph-
menia, wim u3bupaern, no kpaiigeii mbpb o OGykb sa-
KOHA, IPUWHIMI'L OOpAaTHHH ykasanHoMy BHIe, T. e. Gesy-
¢10BHOfi 0e30TBBTCTBOHHOCTH ITOBUHOBABHIATOCA NONYMHEH-
Haro. Bmopouems, 3T0T® mocabauwiii myrTs mabpaia TOIBKO
IIBeiinapis, Boennnid koxekcnh kKoTopoit BB 30 aprurrb
00bABIAETD HpPECTYNHHA XBAHIA MOJUMHEHHAr0, COBEPILIEH-
HHA UMb Berbicrsie QopmaisHaro, ciymedHaro mpmkasa
HAuaIbHNKA, He MoJIeRamumMn BMBHeRio neppoMy Bb BAHY 2).
Boennne xe koxekcw Geasriiickiff, ¢ppanmysckiff m urarian-
ckifi He cojepkAaTH MO ITOMY BOUPOCY HUKAKUXD onpexh-
JeHHHXb HocTaHOBIeHill. OxHako, myrems pascMorphuin-
ABKOTOPHXD MOXOKEHIil IEePBHXB JIBYXH KOZEKCOBD MOKHO
NPUATA Kb 3AKIOUEHII0, YTO OHE NPUMHKAOTD Kb cncreMmb
mBefinapekaro BOEHHAr0 KoOJeKea, OrDAHMUIUBAd, OXHAKO,
HAUQJIBHAYECKiH Npom3BoaXb HEKOTODHMH YCIOBiAMEH U He
00s3HBas 10 UMHEHAKXD [I0BHHOBEHIEMD 60 6CHITE CIYUAAXD.

1) Cpasi. Or3pisn ['a. Boen. Cyas. Yup. 5 Jexadpa 1891 r. Ne 5654
(Bb TOMB-ke Tbab), I, 1B yka3aHo, 4ro cT. 495 J0JKHA CYHTATHCH OTMbBHeH-
HON ¢ m3jamiemDd ucnumamn. Yeraa 1888 r. (mMeHHo crarbaMn 50—52 m
54), Bb BH1Y 72 c¢T. OCHOBHBIXTD 3aKOHOBD.

?) 9T0 HAYAJI0 COXPAHHJIO CBOK CILIy M Bb IPOERTDh LIBeAnapckaro
BOEHHO-YIOJOBHATO KOIeKCA, XOTs HOJIYYIIO HBCKOJILKO HHYI0 KOHCTPYKUiK.
Ilynkrs 4, § 18 Message du Conseil Fédéral concernant le code pénal mili-
taire 18&) r. 30 Mast 00DABITCTh HEHAKA3YEMBIMD lpectylHoe Tbsiie, co-
BeplleHHOe 110 MOBOIY CIy#Obl (& l'oceasion du service) BeableTBie dop-
MaJbHATO TPHKA3A BOCHHAr0 HAYAJbHHUKA. [IpH3HAKD CiIyikeOHOCTH UPHCBOEHD.
MPOEKTOMD He NpHKasy, a Thsalilo.

15



— 226 —

Bs oTHomeninm ¢pamnysckaro sakoHozarerberBa pb-
menie 3Toro Bompoea saTpyasmTeirrnbe, BBH BAXY Henox-
HOTH 1OCTAHOBIEHifi BOEHHO - yroI0BHAr0 KoJekKca M He
BiloaES yaroBierBopmTenbHoii pexaknim HEKOTOpHXD crareit
KaKkb BOEHHATO, TAKB M 00WATO KoAekca, ompexbisomuxs
B3aEMHOE oTHOIIeHie dTHX'b liocrbyanxs. Taks ppart. 5 Code
pénal MH umTaeMb, UTO NMOCTAHOBIEHiH ero HenmpuMBHAME
Kb HADYHIEHIAMB, NPOCTYNKAM> M UPecTYIIeHIAMDb BOMH-
CKUMD,—HO 1IOBATie BOMHCKAro UpPeCTYIIeHia BDL 3akoHb
coBepmenHo He ompexbiero. Coxepxanie 3TOro MOHATIT
MexeTdb OHTh YCTAHOBICHO, KAK'h CHPABEINBO YKABHBACTH
Blanche, roarko ¢dopmassHEMD nyTemb: Beh mpasonapy-
1eRnisa, 3aneceunns BB Code de justice militaire. JMOIKHLY
OuTh npussarsl BomHckmmu ). Ilpn Takomb meroxkosamim,
nocranoBienia Code pénal nomksn HafiTm npnMbrRenie Kb
ABAHIAMD BOEHHOCIYKAIMX'h, HAPYWIAOMHAXH oO6mifi yro-
a0BEHH 3akonb. IlpaBminrHocTs Takoro phbmienia Bompoca
OTUACTH HNOXTBep:kIaercs colepxanieMs 267 art. Code de
justice militaire » npmroxennoii kp Hemy Instruction rela-
tive & l'execution du Code de justice militaire 28 iloxs
1857 r. (Bp uspanin 1896 roza em. ctp. 103--116). Or-
cloia MOMKHO yike cibiaTe BHBOXL, UYTO BB OTHOIIEHIH
npecrymiaediii ob6wuzs (no kpaiineii wbph, kacaomuxes
NOCATATEIHCTBh HA KH3Hb N 310P0Bhe) HMEETH NOIBYIO
cnxy art. 327 Code pénal, xoropmili oGmaBIAETH Hempe-
CcTYNnHHMD YOificTBO, NpuumHeHie paEs H HaHeceHie yAa-
poBb, Koria aTi AbiicTBia GHIM NpeANMCAHH 3AKOHOMD I
NPUKA3AHH 3aKOHHOi BIacThI0. JlpyraMu cioBaMu, Bb 3THX'H
CIyYasxX’s NPHKA3’h BIACTH, Bb ROEHHOMH OHTY -— Haualb-
HUKA, NpPHU3BAETCA NpHUMHOl, yeTpandomel 1pPOTMBO3AKOR-
HOCTh 1bAHIA, TOJXBKO TOrAa, KOTJA OHB OlNMpaeTcA Ha 3a-
Komb. Article 327 ynorpeGisers cowss ,m“, He JgomycC-
Kas, OYEeBHJHO, YCIOBisA arpTepHATHBHArO ?).

Cp apyroit cropoun meoGxoxmmo sambrurs, uro Code
pénal BB IBYXD cryuasx’b coo0mAaers IPNKasy HAUAILHAKR

') Blanche, Etudes pratiques sur Ie code pénal, t.I, p. 71—72, § 42—44.
ToxzecrBeEHOe MHBHie BhICKasHBaerb Haus BDL OTHOIIeHim Geiabrifickaro-
3aKOHOJAATeJIbCTBA, Principes t. I, p. 92, § 140.

%) Dalloz, Répertoire, t. XIV, p. 628, § 217, Garraud, Traité, t. I, p.
597—~598, § 310.

O npnvbermocta art. 327 Kb IBAHIAMD BOGHHOCTYXAIAXD TOBOPHID
Wilchelm, Commentaire theorique, p. 81, § 1207.
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3lauenie NPUUMHH HeBMBHeRiA BB BUHY, COBEPHICHHO BHE
3aBHCUMOCTA OTH Ipeandcanii 3akoma. B mepBoMb cay-
yab art. 114 mmbers BB BUIYy NOCAraTeIbCTBA -HA HHIH-
BUAYaIbHYI0 cBoGoxy m nyGumunHsa mpaBa (droit civique)
rpaziaies, a BO BTopoMb—art. 188— 190 mnpexyemarpu-
Bal0OTh NpormBoxbiicTBie pacnopaeHiAMT OPraHOBH BIACTH,
npua ueMb BB O60OMXD CIYyYaaXb JOJAKHOCTHOE JIHIO, C€O-
BOpIIUBIIEG STH HADYHIeHid, O0cBOGOKAAETCA OTH HAKA-
3aBid, eciau JoKameTs, uTO 0HO yhiicTBOBAaNO 1O NpuKasa-
nil0 HauajipHAKA M BB npexbiaxs broMcrea sroro nocibx-
naro. Ilogremnrs, oxmako, GoasmoMy commbailo npumbam-
MOCTh 3THX'h II0CTAHOBIeHil Kb BoeHHOCIyxamuMb. Besor-
BETCTBEHROCTh NOAUNHEHBHXB o0yciaoslena BbroMeTBOM'B
JANA NPUKASHBAIIATO, €CIA NPAKA3h HAYAILHAKA OTHO-
CUTCA Kb LpeIMeTaM’b eMy HemoXBEIOMCTBEeHHHMb, TO MOX-
YHHEHHHH He MOKeTH CCHJIAThCA HA 00A3aHHOCTH NOBHHO-
Benia. Memay ThMb, enBa JM MOKHO npeicTaBUTh cebb
TaKoe IOJX0:keHie Bemefl, IpA KOTOPOMB INOCATATEIBCTBO
Ha cBO0OJYy N IpaBa TrpamiaHs OTHOCHMIOCE OH Kb BB-
JXOMCTBY BOEHHAr0 HAYAJbHHKA, TAKH KAKb yuacrie BOHCKEH
Bb 00pp0t ¢b mapoaumMm Oesmopaikamm . npexycMoTpbuo
CIemialbHHMB 3AKOHOMB, ONpeIrbIAOUMMB TOIBKO IOpA-
ZOKB COONcmein OPraHAM'B TPAKIAHCKONR BIACTH.

B® paBmoii mbpb Mmaxo BBpoarro, uro6H mpoTHBO-
xbiicreie BiacTAMD MOrio GH BXOAMTH II0 CBOEMB BHBHI-
HAM'D> NPHU3HAKAMD BB KpYl's BBAOMCTBA BOEHHATO HAYAJL-
anka. Bo Beakoms cayual, oAHaKo, NpmHATIE NPHANMANA
6e30TBETCTBEHHOCTH NMOJUMHEHHATO BB IPaKAAHCKOMB OHTY,
IpA YKA3aHHHXB Bh.3aKOHE ycaoBiaxb, coszaers HE00Xo-
IUMOCTH DACHPOCTPAHUTH 3STO HAUAI0 ® HA BOEHHOCHY-
RAIMXDb, 0043aHHOCTH KOTOPHX'H> Kb NOBHHOBEHiI0 HE MO-
xeTh OHTh MeHspmedi ).

') BT, BHIy BO3MOKHOCTH BO3paxenis, yTo art. 327 roBOpPHTH O pacmo-
pAXeHill BJaCTH, a He O IpUKa3h HadaJlbHHKa, 3aMBTAMD, IT0 art. 114
m 190 Be mpeaycmartpmBaioTh yG6ificTBa M NpHYHEBeHiS ThiecHbIX'D IOBpeXjle-
Hiff, a cab10BaTeIbHO, €CIM NPHU3HATH YKa3aHHOE BO3paxeHie OCHOBATEIb-
HBIMDL, TO NpPHIETCSA JONMYCTHTb, 9YTO TNOJIYAHEHHHIN, COBEPIIHBIIIA HACH.Ib-
CTBeHHBIA ABACTBIA BCIB/ICTBie BAKOHHATO NPAKA3a HAYAIDHAKA, HE MOKeTH
HaATE ceGB onpapiaHis BB mocTaHOBIeHiM art. 327, maxoasuieMmcs He BL 00-
med, a Bb 0coGeBHOA dacTH Kojekca. CM. IO aHAJOTHYHOMY BONpPOCY OTHO-
caTeabno cas d'excuses Mubmie Chaveau et Hélie, Théorie du code pénal,
t. 11I, p. 164—165. Garraud moanaraern, 4to art. 114 m 190 npeiaycMarpasa-
0T JAMb OPOCTYNKH cayxebmne—Traite, t. I, p. 599—600, § 312.

15%
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Y10 ke Kacaercs HCIOJHEHIA NpAKasaHiii, UpexnuCH-
BAMUX'b TPECTYIIeHie WIM NPOCTYUOKD 6QUNCKIL, TO BB
3TOM OTHONIEHIM MH MOKeMB MNOUePNHYTHh YKasaHid N3b
yeraBa O BHYTpPeHHeil cryx0b, koTopwii, onpexbrsasa mnops-
XOKDH IpeJCTaBleHiA BHOBh NpPHOBIBIIEMY HAUYAIBHAKY ero
IOJAUAHEHHHX’h, BO3Iaraeis HAa JIWIO HpejicTaBIsmee 001-
3aHHOCTH IlpousHeceHia cabpyomeii ¢pasa: ,orn nHMeHn
upesuieHTa pecnyOIWKH, NPUTIAMAK Bach OQuIEepH, YH-
Tepb-0PHULEePH, ....IPU3HATRE BB TAKOME - TO HAUAIBHHUKA,
KOTOpOMY BH OyJere IOBHHOBATHCA BO BCEMDB, UYTO OHB
BAMb UPHKAKETD OAA NOABIBL CAYAHCOW U 60 UCNOAMEHIe
soennniws 3axonoes ). CibrosatersHo, MH BB mpasb 3a-
KIIOUNTH, 9TO 3aKOHDH He 00A3HBaeTh NOXUHHEHHHXB IO-
BHHOBATHCS NPAKA3AHII0 NPECTYNHOMY M, OCBOOOKAasT OTH
aT0oH 00A3aHHOCTH IIOJUABEHHATO, HE MOKeTH OO'BIBUTH €ro
Ge30TBBTCTBEHHEM'S 3a IpecTyilleHie, coxbaaHOe BO HCHOX-
HeHie NpRKa3a, HAPYMAKINATO0 BOCHHHH 3aKOHB.

- Beusrifickiii yroaoBHuil kciexes, copnajaBmifi 10 1867
roja 10 CBOEMY COJEPKAHII0 ¢b KOAEKCOMD (PPAHIY3CKHUMB,
pasomenca 3arbMb ¢b 3THMD HOCIBIHEME 10 pacHoxoXKe-
nito m pesakunin crareif. IlocranoBiemie art. 327 ¢pan-
1Iy3CKaro mepeseceno Bb OeaprifickoMms kogekch BB m3Mb-
HeHHOi pejakuin BB 00mywo uyaers (art. 70), a art. 114
7 190 ¢paHmysekaro Koxekca IOIYUMIM BB OeIprifickoMb
Gorbe o0oOmenHoe coxepxanie (art. 152 m 260), s BHAY
yero, cooOpaseHisa V3IOKEHHBIA BHINe, 110 moBOXYy 327 art.
¢paHIy3cKaro Kojxekca, He MOryTh HailTH moxHaro npumbae-
misg BH orHomeHinm Gexbriiickoil apMin. Art. 152 u 26Q Geasn-
rifickaro KoJekca npejycMaTpMBAOTH COBepIIeHie MOXYAHEH-
HHMB 110 IPAKA3y HAYaIbHMKA BOOONIE NPOTMBO3AKOHHHXT
Ibanifi, He ompexbass uXD 1Mo coxep:xanio, u 0cBOGOKAA-
I0T'> IIOBUHOBABIIATOCA IIOJUMHEHHATO OTH BCAKOH OTBHT-
CTBEHHOCTH, €CIH UPHKA3D OTHOCMICH Kb IpeiMeraMb BE-
XoMcrBa HauaapHmka. Hemoxmora ke Code de justice mili-
taire mo BOUPOCY O COOTHONIEHIM OONIATO M BOEHHAro yro-
XOBHHIXDb KOJEKcOBDL Bocnoansgeres sxber art. 58 Code pé-
nal militaire, xoTopmii mpexnmcHBaeTs UpAMBHATE Kb BOEH-
HOCHYKAUMMD Beh MocTanoBienis o0maro yroxosHaro sa-
KOHAa, He OTMBHAEMHA 3aK0HOMD BOeHHHMB. 3B JoKIaxa

') Décret portant réglement sur le service intérieur, § 227.
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#e MuHmerpa Bara m apyruxT amwh, IPpHHAMABUIMXT YUa-
crie Bp jeb6aTaxbs uUpH pascMOTpBHIA INpPOEKTa BOEHHAro
KoZekca BB napiamenrh, BuaHo, uto Bch 0e3p MCKIOUE-
Hifg npasmia obmaro kojpekca, a BB ToMs uucrb art. 70,
XoxxHH uMBTh 1noiHOe npnMbHenie Kb XBAHIAMB BOEHHO-
CIYKAIAXD, €CIM BOEHHHH KOAGKCh HE YCTAHABIMBACTH
nspATiii ). I coobpakenia HaxoxaTs cedh moxTBepEIe-
Hie kpomb Toro BH He ormbuenHoms art. 13 Code pénal
pour I'armée de terre 1814 roxza. OTciona MOKHO 3aKiIiO-
uaTh, uro art 152 m 260 Geawriiickaro yroaoBnaro ko-
JAeKca JOMKHH Hailtm noinoe npumbrenie u Bp apumim,
cosjaBad, TAKUMB 00pasoMb, Oe30TBBTCTBEHHOCTH MOAUM-
HEHHHXDB 38 Bchb npecrynmua ybaHig, yumAeHHud NpH yKa-
SaHHHXh Bh 3AKOHB YCIOBifXs 110 NPHKA3y HAUAIBHAKA.
Ocranercs, 01HAKO, OTKPHTHMD BOIPOCH, KAKD INPUMUPHTH
nporuBopbuie memay art. 152 m 260 n art. 70, ne BoO3-
HHKapIlee BH IpamAanckoMb OHTy, rab upnumnnoii HeBmb-
Bemia (ma ocwoBamim art. 70) Bcerza OyaerTs 3sawxommoe
pacnops;keHie 6aacmu, & He NPUKA3s HALANLHUKA.

Bs orHOmeRim ke mpecTyIeHili BOWHCKAXD XONMHH
uMBTs enry coobpaxkeHid. H3IOKEHNHH IO 1OBOAY (paH-
IY3CRAro ycraBa BHYTpeHHell cayxk0H, Takb KaKb Oelb-
ridckiit Réglement sur le service interieur coxepsxurs BB
§ 213 nocranorienie rTokzecTBenHoe § 227 ¢paHuy3ckaro
yeTaBa.

Mraxianckiii Codice penale per l'esercito 1oBTopseTs
Bb nyBkrh I art. 184 coxepmxanie art. 327 Code pénal,
HO c¢b n3mbuenieMs, xoTa Maxo 3aMBTHEMSB, 0gHAKO, Kpaiine
cyllecrBeHHHMb. ['0BOpA 0 NpeXNnCcaHim 3aKOHA U NpHUKa-
3aHIM BIACTH, KaKbh YCIoBiAX'h> HeBMEBHeRis BT BUHY YOifi-
ctBa u ThirecHHX’b lOBpemaenii, art. 134 ymorpedigers
He ¢0103® .n“, a cow3b ,min*. Takums o6pazoMb, mpu
OyKBaJFHOM'> TOJIKOBAHIM 3akoBa, cI1blyeTs B3aKIOUATH,
UTO 3AKOHHOCTH NpPHKA3a He cocTaBlfdeTh HenpeMbHHAro
yeaoBia ero odgsaTeipHOCTH M, cXBIOBaTElIbHO, IPHKA3b,
RaKb TaKOBOii, ycTpansers BMbremie Bb Bumy coxbammaro
NOBMHOBABIIAMCH INOXUYAHEHHHMb. KEcam ocoGennocTs pe-
Aaknim art. 134 He ecTh pesyIbTaTh HEXOCMOTPA, TO He-

) Nypels, Code pénal militaire, p. 47—48; Haus, Principes, I, p. 92,
§ 140.



— 230 —

00X0ANMO HpPM3HATH, YTO HMTANIAHCKIH KOXEKCH IlPHAAETH
NPUKA3y HAYAIbHAKA a0COJOTHYI0 00:3aTeIbHOCTH, HE Tpe-
6ya naxe' coOmojenia TBX® HeMHOHXD (OpPMATBHHXB
ycxoBiil, KOTOPHA yCTAHABIHBAETH KOJEKCH MIBefinapckii.

Takp pbmaerca BB pasInuHHXB 3aKOHOAATEIHCTBAX'D
NpUHIANIAIGEHA  BOmpocs o0 BMBHeHIN NOJUNHEHHOMY BB
BUHY IIPUKA3AHHATO M HCIOJIHEHHAT0 mnpecTynHaro nbamis.
W3p vumera BaxkoHOAATEIBCTBH, JAONYCKAIIHXD TOIBKO
YCIOBHYIO 00643aTEILHOCTS NPUKA3A M, CI510BaTEIBHO, YCIOB-
Hoe HeBMEBHeHie B> BUHY NOBHHOBeHid, Jmme aBerpifickift
KOJEKCHh oTBepraers 0esr koaeGamiii nmpmennns GesorBbr-
CTBEHHOCTH IOJUYMHEHHATO0. 3aKOHOAATeIHCTBO HAIle M Tep-
MaHCKO€, YCTaHABIMBasgA (POPMATBHO HPOTHBOMONOKHHIA
OPUHIMI'G, OTPAHMUABAIOTH €r0 PA3IAYHHME YCIOBiAMA B
Kakb OH NpPU3HATH NpUKA3b NpHuUuHOi HeBMbHeHia BB
BHHY cOXBAHHATO MOAYMHEHHHMT npectymnHaro xbania. I3s
JarpRbBimaro msiomeHis, BB cBA3M CBH COOOpaKeHiAMM YKe
npUBeJeHHHMN BHIIEe, MH y(biuMcs, oxHako, 4To NPOTHBO-
MOJOAKHOCTs NPUHIMIOBE AaBCTpifickaro 3aKkoHOAATEIHCTBA,
NPUHIANAME PYCCKAro M TepMAHCKAro—-JMIIb Kamymasgcsd,
XO0TA HeYJXO0BIeTBOPUTEIBHOCTH Pelakuiu cooTBBTCTBYIOMAXD
craTeif 3aKoHA JaeTh OCHOBaHIe MHHIMB MCTOAKOBAHIAME.

Crarpa 2 Jumenunmamsapuaro Ycrasa u 69 er. XXII xn.
C. B. II. ) o6BsBia0TH, N0 06meMy mpaBmry, OTBHT-
CTREHHHMD 3a OTJAHHOE NpPUKasaHie W 3a ero mocrbicrsis
TOXbKO HAUAJNHHMKA, INPH3HABAA, TAKAMB 00pasoMb, OpH-
ka3p npuuuHoii HeBmbHemia. I3® sTOro mpaBmia HCKIIO-
galoTeA TPH I'PYNNH CIydYaeBb: 1) mMpeBHINeHiA 10JUMHEH-
HEM'B NPHKa3a HAUAJBHAKA, 2) HapymweHia mpuearm u BBp-
HocTH CXyKOH M 3) coBepmenia xbamia ABHO mpecryim-
HATO.

Ilo Bompocy o npeswienin NOAYMHEHEHMD IPAKA3A
HAYANHHAKA HeIh3sd He COTIAcCHThCA ¢b MHBHieMB Solms,
KoTOpHii, no mosoay I mymkra § 47 repmaHCKaro BOEHHO-
YIOIOBHATO KOJeKca, TIOBOPATH, UTO YNOMHAHAHIe BBH 3a-
koBE 00> OTBBTCTBEHHOCTH BB TAKHX'H CIYYAsAXH MONUH-
HEeHHAro— copepirenso n3inmae.'). Ecix HaualsHEKD IpPH-

1) To®;leCTBEHHBIS 1I0CTAHOBIEHIA cojep&ard 3 cr. Boer. Mopck. dmen.
Yer. (ku. XVII uaa. 1895 r.) m 68 cr. Boen. Mopck. Yer. o Hakas. (Kr. XVI
Hu3z1. 1886 r.)

1) Strafrecht und Strafprozess (u3a. 1883 r.) crp. 52, m. 5. Toro-xe
Mubuigs—Hecker, Lehrbuch, s. 90.



-— 231 —

KUKeTHh MOXUMHEHHOMY 3ajepkaTh Mpoxoxdmaro derosbka,
4 TOTH €ro PAHATH AAd AOCTHREHid YKA3aHHO# HAYAILHH-
koMb ubinm, To o meBMbHeHim 3TOr0 HacuibcTBeHHArO XBil-
CTBiA BB BUHY IOJUYMHEHAOMY He MOxkeTh OHTH pbum, co-
BepIIEHHO HEe3aBHCHMO OTH 0C000fi OrOBOPKH 3aKOHA M JaKe
apn rocuoaetsh mnpmAumoa Ge3ycroBHOE 00:43aTeIBHOCTH
npukasa, TAKD KAaKb COBepINeHHOe MoXunAeHHuMDb Abadie
He OHLIO €My HPHKA3AHO.

Ecam, oxsako, 3akoHb craBETBH ycioBieMb 6e30TBBT-
CTBEHHOCTH IOXUYNHEHHATO TOYHOE BHIOIHEHie MpHKasa, TO
MOKeTh BO3HHKHYTH BOINPOCH: U4TO XOI4&HO OHTH BMBHEHO
TIOAYMHEHHOMY BB BuHY—JIbfAHie Jn Bb MOXHOMB o00Bemb,
SUIE TOJBKO TO, UTO MOXYMHEHHH COBepUINI® CBEPX'H IIPH-
wasagHaro ravarhHukoMb? Ilocabrmifi mpmkazars moxmTATh
250 pyoOaeit, a noxumsesHui yxkparp 350 pydreii; xox-
JKeAd Jau oFh oTBbuate 3a kpaxy cBume 300 pyd.eil mia
. ToabKO 3a mnoxumenie 100 pydaeii? Hauarpmaxs Berbrs
HOXMTATH TaflHO, a NMOXYMHEHHM# MOXATHIH ABHO M CH HA-
curieMb: MOXKHO JH KBarmpumuposare xbadie moxuuHeH-
HAT0 Kakbp rpadexs, mim crbryers BMBHATE eMy B BUHY
TOJIBKO HacHiie M T. X. ').

Kaks yBmanMs, BnpoueMs, m3p AaipABiiuraro wmaro-
KeHid, BONPOCh O MpeBHIIEHIH NOXYAHEHHHMD NOIydeH-
HAro mpukKasagid He uvbers BB OTHOUIEHIM HAMEHd apMiu
NPAKTAYECKAT0 3HAUEHiA, TAKh KAKB 3a coBepmiedie xbamii
npecmynKvirs, MO HAUIEMy 3aKOHOXATEILCTBY, WOXYUHEH-
Buil Bp XbficTBETENsHOCTH Beeraa orsbuaers mepexs yro-
JOBHHMB 33KOHOM®.

Bropas rpymua HeoGA3aTeXbHHXD HPHKABAHIM, HE MO-
I'YIEXE CIYRATH NpHUAHON HeBMBHEHiA BB BAHY, Kacaerca
papymeniii upnearas m BBpHocTy cay:xdu. Coxepxanie arToit
$opMyin OHIO BHACHEHO BHIIE H [0 CYNIECTBY CBOEMY
He BO30YmKAaeTh coMabuiff, ecim NPUHATH MCTOIKOBAaHIe
T'aasraro Boemmaro IIpoxypopa. Mommo cabiars mo mo-
BOXY YHOoTpeSleHHAr0o 3aKOHOMD BHpameHia oxHO 3ambua-
Hie. Ecau npuanams neo6xodumbims coxpaHeHie Bb 3akoHb
.0c000il 0roBOpkH 0 HapymMeHim upmears u BBpHOCTH CIYK-
Ou u npugasars, Bwbers ¢n THMB, TBeHOE BHAUEHIE ITHMD

') Camo coloft pasymbercs, 4To NPHMBPBI 3TH IPEIIN0IAra0TH 00da3a-
TEeIHHOCTb LIS 10, 19UHEHHATO IPecTYIHAro IIPHKasal [PH OTCYTCTBIA STOrO
YCI0Bist, ~ Ge3pasiIndno — ObLIO TH IPHKA3aHIe BBHIIOIHEHO TOYHO HIH HBTH.
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HOHATIAMB, OTHOCA Kb HUMD JMIIb IpecTYIUeHis zocydap-
cmeennwa, 10 cabpoBare 6u Goxbe Touno onpexbints xba-
Hifg, KoTopHA mMEIOTCd BB JNAHHOMB ciydat BB BULY, TAKD
KaKb, 1PN CcymiecTBYyomeii TepPMAHOJOTIN YIOKeHiA U BOHH-
CKAaro yCTaBA 0 HAKA3aHIAXB, ABKOTOPHA upecTymsma k-
ARia, npexyemorpbanwa BB ra. 1. pasa. III, xm. XXII
C. B. II., u mmbiomin xapakreps nsmbuH, a crbyosareasno,
OZHODOJHHA 1[0 CYMECTBY CBOeMY Cb NpecrynieHiaMm ro-
CYJAPCTBEHHHMI, He OyXAyTH OXBaueHH yxaaannon dopmy-
J0it saKoHa.

IOpuxnueckoe 3mauenie TpeThell rpyius HexIoOuUenii
U3p NpaBHIA O eIMHOIMYHON OTBETCTBEHHOCTH NPHKA3AB-
HIAr0 HAuaJbHWKA He IojlaeTcd, KaKb MH Buibim, Teope-
THYECKOMY MHCTOIKOBaHil0 n ompexbienito. Mexxy Thmb,
BCAKIfi 3aKOH'B lpeAnojaraers, BO-NEPBHXB, BO3MOKHOCTH
VCBOHTH €ro MONO0KeHif, M BO-BTOPHX'B, = BO3MOKHOCTH
npuMbHATE MXDH HA NpakTEEKD w0 BehMB cayuasamb, He npH-
6brasg Kb NpOM3BOIBHHIM'E TOJIKOBAHIAMB, pA3PYMARIAME
Bb CO3HAHIM NOJNAHHHXB YObknenie Bb paBencTBl nxsm
neperd 3akoHOMb. KEciau MH o0patuMed 110 JAHHOMY BO-
IpoCY KB NPAKTHKS HAMNX'H BOGHHHX'H CYLOBH, ompexb-
agemofi ykazaniamm u pbmeniamn I'nasuaro Boennaro Cyia,
to y0banMesa, uTo cojep:kamie nomaria ,xbamie ABHO mpe-
¢TynsEoe® ocraerca J0 HACTOAIMAr0 BPEMEHHM COBEDPHIEHHO
He BHACHEHHHMDB, & UPMHIANG 0e30TBETCTBEHHOCTH HOBH-
HOBaBHIarocd INOJAYMHEHHAr0 —He HaxoAAmuMb ce6b nmpumb-
Henia BB AbiicTBATEIRHON AWM3HH.

ITpaktnka IxaBraro Boemmaro Cyzna mno TOAKOBAHII
69 cr. XXII kH. 10BOIBHO OOMMpHEA M MH HAXOAUMB BB
Hefi crbaynomia ykasania. Hamecenie yunreiaMm MOJXOZHXD
coagars no6oeBs 3TUMB NOCIBAHAMS MO HPHKAa3amilo crap-
Iaro Haxh YUMTeIAMH YHTeph-opmuepa, mo mubmilo Iias-
Haro Boemnaro Cyaa, cocraBisers rhsHie ABHO npecTyn-
Hoe, HoJIexaniee BMBHEHII0 BB BAHY NOAYMHEHHHMD (phmL.
89 r. M 95); 15 e xbifcrBia, coBepmenHHsA Takke NO
NPUKa3aHilo, HO MOIOXHMH COXXATAaMM, HE [POTHBO3AKOHHH
v HeMbHEMH BB BuHy (phm. 89 r. Ne 99), moromy uro BB
IIepBOMB cIyuah mojpunnennne ,ne Moram He BUABTRY, a
BO BTOPOM'b ,HE MOTIH BUABTR®, uTO MMB IpeINHCHBaeTcs
corepuinTh ibAHie ABHO mpecTymHOoe, XOTA NPHKA3ABIIIH
HAUAILHAKD COBEPUIMAB BB OOOMXD CIYYafAX'b NpECTyIxe-
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Hid He TOJILKO OXHOPOAHHSA, HO ToxKJAecTBeHHHA ‘). Ecin xe
NOBHAOBaBIificA mojunHeRHRii ,He BEABIB“ mpecTymHOCTH
Bb IPUKA3aHHOMB JbAHIM (T. €. He CO3HABAID HPOTHBO-
3aKOHHOCTH, KOTOpad cabioBareibHo, OHIAa JI9 HEro co-
BepII¢HHO ,He fABHA“), HO 00.oicens OHIB ,IBHO“ ee BH-
XBTH, TO UPMKA3D HAUAIBHMKA HE 0CBOOOAAAETH ero OTh
orBbreTBeRHOCTH 3a coxbamnoe (pbm. 93 r. N 62 n 900 r.
Ne 57). Yacosoii, ocraBmBmii pyxse ¢b paspbmenis pas-
BOJAAMAr0 XafA mepeMBbHH OfemAH, UOAIEHKHTH OTBBTCTBEH-
'HOCTH, TAKD KAKDb €MY He MO0 Obumd Heussncmuo 1pa-
Buio § 150 Yer. rapams. cryxOH, Bocupemaioniee BHIY-
cKaTh pykbe W3b Pykb (phm. 91 r. Ne 28); Ho uacosme,
cybHABIDIeCA N0 NPAKA3AHII PA3BOAANIATO NPH OJHOMD H
TOMD &e pyxbb (T. e. crbroBaTeibHo, OTAABABINIE PYHAKbeE)
nin 0e3b pA3BOXANIATO, HO 110 ero NpnkKasadilo, He Nojie-
AaTh OTBETCTBEHHOCTH, TAKP KAKD IPRKasaHie pasBoid-
mAaro AiA HUXb o6a3arersHo (pbm. 87 r. N 35,90 r. Ne 78
u 95 r. N 18). Kompoiigmii, npunecmiif apecranrams
BOIKY 110 NpHMKA3aHilo crapmaro BB KOHBOS, m BoauBmiil
apecraHATa 3a BOJKOIl IO npPUKA3aHIIO TOro ke HAYAIBHMKA,
HOJJIEHKHTE OTBBTCTBEHHOCTH, TaKh KaKb, MCHOIAAA NpA-
KasaHie, He MOr's He ycMOTpBTh BH HeMB TpeGoBaHiA RHa-
PYWHTH OpAMHA 0043aHHOCTH KOHBOHHOH cayxOu (pbm. 80 r.
Ne 77); no uacoswe, e ocmarpmpaBmie upu cmBak mo
UPHKa3anilo PasBOXANIATO MeuyaTH M 3aMKa y nefixraysa,

) Bb nocabineMs HM3DL IpHBeleHHBIXD pburerit (89 Ne 99) ocHoBa-
HieMb a1 HeBMbHeHid Abdlis Bb BHHY NOJAYAHEHEOMY IOCIYXKHJIO TO CO-
ofpaxeHnie, 4TO 3TOTH IOJ1YHHEHHHIM BbH OTIAHHOMD €My IpPHKa3aHil ,He
MOT'L BHIBTh, npu yciosiu obdidennato obpawenin Mexcdy coadamamu, IbARiA 1po-
THBO3aKOHHAr0, a ThMDL 00Ibe—BDH YeM’b JH00 HAPYIAKWINATO NpHCATY B BBp-
HOCTh CIy#®OB“. JT0 phllieHie YKa3biBaeTh Kakb Obl Ha TO 06CTOATEILCTBO,
YTO HCKIIOYHTENbHOE IOJI0XKeHie MOJIOIHXDB COJJATh U YCIOBi HXDB 00bLleH-
HOA KH3HM MOIJIA JMUIATDH 110 JUMHEHHBIXD 60snoxcHocmu (06beKTHBHAA OBHKA
SBIeHIfl) paclo3HATh HPECTYNHHLIA AleMeHTD B'h IIPAKa3h HavadbHEKA. Mexl1y
tbMDb I1aBunft Boennnft Cy1bh cociancsa Ha 310 phuleHie npu pascMoTpbEin
Apyroro 1b1a 0 IN0JICYIHMBIXB OPHRLepaxh, KOTOpbie, 10 NMPA3HAHII0 BOEHHO-
OKpy#kHOTO M I'1aBraro Boennaro Cyia, XOTS M COBepHIMJIH IO IPHKA3aHi0
HavyaIbHOKA ThdAHie 3ampeineHHoe, HO He IHO1TeXATH 3a Hero OTBBTCTBEH-
HOCTH, TAK'D KaKb Me 6udmau BD 10JyYeHHOM'b NPHKA3AHIH HHYEro IPOTHBO-
3aKOHHAro (Hemanevatannoe pbur 1900 r. Mapra 2, 065 Ecayas M. u [loan-
ecayab I'., 1b10 apxuBa I'a. Boen. Cyan. Yup. II ora. 2 cr. & 205, nauato
BD 1899 r.) HubiMH caoBaMHu, TpeGys BO BCHXD CAy4asdxb 118 HeBMbHeHis
Bh BHHY 1I0JYHHEHHOMY COILSHHATO HMB— OTCYTCTBiS 603MoxcHocmu BHIBTDH
DPOTHBO3AKOHHOCTh INPHKa3aHis (T. e. BhHABHras yc.aoBie 00beKTHBHOe), BD
aToMT phurenin [1aBubifi Boenumft Cyab ouBHABAIDL BHHOBHOCTH I0.1CY.1H-
MbIX'B b CYO'BeKTHBHOM To4kM 3pbHig. Kaknh MB ceftyach yObanmes, aTa
cHcTeMa He HanLTa ce(b, 0J1HAKO, HPHIOKeHIH BD JPYTHXD CIVUYRAXT.
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0CBOGOKICHH OTH HAKA3aHifA, BH BUAY 0043aTeXbHOCTH Jis
HAX'H NpHKasa paspojamaro (pbm. 99r. N 77) (xors, 3a-
MBETEMB 0T ce0a, 0CMOTPD NeUYaTH W 3aMKOBB COCTaBIA-
eThs o06Asannocmsy, BO3TaraeMyio Ha uacosoro § 109 yer.
rapuns. cxy#Ou). lcuornenie npmkasaHia HemocpexcTBeH-
HAro HAYAJIHPHMKA, OTAAHHAIO BONDEKH NpHURA3a BHCIIATO
HAUAJBHHKA (0 HEeYBOIbHEHId BB NYTH PeKpYyTh), He BIe-
geTh 3a €00010 OTBBTCTBEHHOCTH, TAKh KAKD MPHKA3aHHOE
xbania (yBolbHeHie pPeKpyTD) He 3akIouaeTs BB ceGh mpm-
sHakoBb ABHOfi mpectymmoctu (pbm. 73 r. N 102), a BB
ApyroMs cayuab, Korxa mnpukasagie HemocpejiCTBeHHATO
HauaasHNKA, HauarpHnka Gpuraie, OHJIO OTAAHO BONpPEKH
pacnopsaxenilo Boenmmaro Mmmmerpa, noxunHeHHHi, ecan O
HCIOJHAXD TpeGoBaHie HeNOCPeACTBEHHATO HAUAIHHAKA,
noaiexarb OH OTBETCTBEHHOCTH 3a IHpeBHINEHie BIACTH
(semaneuarasnoe. pburenie 1890 r. mag 29 mo xbxy o Ioax-
koKD C., apxupb I'1. Boen. Cyzn. ¥Ynp. 1890 r., 2 orx.
.3 er. Mo 64). Iro nocrbauee xBIO NOKA3HBAETH, MEKLY
TpOYNMD, COBEPIIEHHYI0 HEYJIOBAMOCTH MNOHATIA ,fABHOM "
npecrynxoer. lloxkoBruks C. of6BHHAICA BB TOMB, UTO HE
uenoaHnxL npukasamia Hauarpanmka Opurain o HasHAUEHiH
ga JONKHOCTH Ka3HaueA Takoro odunepa, KOTOpHi., Bb
BERy cibianHnxs BoemnnMs MunmeTpoMs pacnopsakewiit,
He MOI'pb OHTH HA 3Ty XOIKHOCTH HaszuaueHb. Cyas, pas-
cmatpuBaBmiii xbro no cymecrsy, Hamers. uro Ifoakos-
Hnks C. 00s13aRD OBHLIB MCHOXHATH Upnkasanie Hauvaipanka
Opurajsl, TaKb KaKb OHO, XOTA W OHJIO BEeNpaBHIBHO, OX-
BAKO He 3aKIoualo BB ce6b HMuero ABHO NPECTYIHATO.
TI'zaprwii Boemmmit Cyxp BHCKa3axrh COBepHIEHHO MHOE
MEBHie ¥ pasBACHAND, UTO NOXH BHpAaKEHieMb ,ABHO
npecrynsoe“ crbxyers pasymbrs nbanie, mpm coBepmenin
KOTOparo OOBHHSEMHIl enoann 6Gesowubouno co3naears WIN
e Me MOWB, MO CB0EMY Pazeumito, e CO3Kasams '), UTO OH'D
HADYIIAETHb YTOJOBHHH 3aKOHB. A moTomy noakoBmuks C.,
€O3HABABIIIii, YTO NpPWKA3aHie HeHOCPEeACTBEHHAT0 HAYAJb-
HHKA He COTJIacHO CF paciiopAKeHieMb BHCIIATO HAUATh-
HUKa, cosepmurp OH xhamie ABHO HpecTYNHOe, ecin OH
ACIONHMIBs TpeGoBanmie mepBaro, w moxrexanrs Os oTBBT-

) 31bCh OTOXECTBIAIOTCS IOHATIA COBEPIIeHHO He TOX1eCTBeHHbIA.
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CTBEHHOCTH KAKD YUACTHAKB IIPOTHBO3AKOHHATO IpPeBHIIe-
Hig BiIacrm.

Takambp 00pasoMs, MH BAXAMB Bb AAHHOMB ciyuak,
4qT0 ,ABHAA NPECTYNHOCTh OHBAETH MHOIZA HACTOIBKO
CKpHTOH, uTO0 KodIeriarpHoe cyne0HOe YupexjleHie He
ycMaTpUBAeTH 3TOr0 NpH3HAKA. Bo3MOKHO JM Ipm 3TOMB
yceaoBim Bosxarats phimenie Bonpoca 0 IOpHINYECKOM® 3HA-
UeHIH NPHKA3a HA NOJUMHEHHHXH, COBEPIMIEHHO, BH 001Ib-
muaacTBE clyuaeBn, He NMOCBAMEHHHXD BB TOHKOCTH HCTOX-
KOBaHifl 3aKOHA ¥ NpPeGHBAOMUXE NOCTOSHHO BB HemsBheT-
HOCTA—3a YTO npuieTcd oTBBuUaTh: 3a NOBMHOBeHie MIA 3a
#@eloBHHOReHie?

Ecaim xe Mo paseMoTpuMs HBKkoTOpHA pbmenis, BB
xoTopuxb ['1aBARi Boemmwit Cyxs mpussars xbsamia, co-
BepmeHHHA BO WCOOIHEHie NPHKA3aHiA BAUYANLHHUKA, HE MOJX-
Je;xamumMn BMBHeHil0 NoAuMHeHHOMY BB BHHY, TO0 YO05-
JaMed, uTo mpuunHofi HeBMBHeHiA BB 3THXDB CIYYAAXD GHLIB
Bb AbiicTBHTEIRHOCTH HE NPUKA3b, & MAHA 00CTOATEIHCTBA.
Takb, OTAIyuka M3B Kapayla HIM KOHBOSA OJHOTO HSH €ro
YHHOBH ¢B paspbmenia kapaylibHAro HAUAILHNKA WA CTAD-
maro KomBoifmaro (pbm. 93 r. No 41 n 97 r. N 11) me
MoxeTh OHTh BMBbHeHa BB BAHY OTIYUMBIIMMCA, 32 OTCYT-
crBieMs BL xbaAHiEm mx® cocraBa upecrymienmia. Cr. 155
XXII km. C. B. II. roBopnTs TOIBKO O ,CAMOBOJBHOM“
otryukb, a § 134 yer. rapEms. ciyxkOH BocupemaeTh Ka-
payIsHEMD UHHAMB OTIydaThea Ge3s paspbmenia kapayis-
garo HauaipHEKA. CabroBaTeibHO, IpH HAINYHOCTH TAKOTO
paspbmenia brTe xbAHiA BOCHpemEHHAT0 3AKOHOMB NOAB

 CTpaxoMd HakasaHid. Ecian BomHCKiil WHATD YBOJIEHD CBOMMD

HAYAILHAKOMD CH YCTAHOBIEHHHMD OHIETOMBH BB OTHYCKb,
TO He MOKeMh Ké MH TOBOPHTH, UTO 3TOTH BOEHHOCIYKA-
miif HaxoguTcA BB OTIYUKB, He mopiexameil BMEBHeRi emy
BB BHHY. JT0 OTCyTCTBie upaBoMBpHO, 0 HeBMBHeHiu e

"B'BP BHHY MOKeTh OHTH pbup TONBKO TOrXa, Korxa xbdamie

3anpemeHo IO cBoeMy coiepxaril 3akoHoMb. Hememomme-
Hie HUKHAMD YMHOMH, HAUAJIHHUKOMD KapayJia nmpu TOpPeME,
OpHokasania omuepa, cMOTpUTENd TIOPHMH, — HATH IOXB
apecrs (pbm. 77 r. M 99) me Moxers OHTH BMBHEHO BB
BHHY HU/KHEMY YMHY, HO He BB cHIy 69 cT., a 10 co-
BEPIIEHHO WHHIMb OCHOBAHiAMB. HauarpHHKB Kapayia mOA-
YMHeHD TOJIHKO HAUANHHWKY TapHAA30HA, KOMEHAAHTY H Je-

'



— 236 —

AKYPHOMY 110 KapayJlaMb, a crbroBareanrno, TpeGoBaie ¢MO-
TpUTeId TIOPHMH He MOTI0 HMBTHP BB JaHHOMB cayuak
HAUKAKOTO 00A3aTeILHATO 3HAUEHIA NI HAUATLHHKA KapayJia.

Yro e Kacaercs IpHBeleHHHXH BHINe pbmeniii, ko-
TODHMHM NPA3HABO He MNOJIexKAmMHOMB BMBHeHil0 BH BHHY
Ibanie uyacoBHXB, cMBHABCINXCA ¢B INOCTA IPH OXHOMB
PY&bB HIM Bh OTCYTCTBie Pa3BOXAMAr0, XOTA W IO NpPH-
KasaHilo ero, T0, He TOBUPA Yyxe 0 JApYruxb phmeniaxs
Taagnaro Boemmaro Cyaa, upusHaBIIMXD HEO0X0AMMOCTH
BubHeHis B'b BHHY IPH AHAJOTHYHHXB 0GCTOATEIHCTBAX'H
(pbm. 91 r. e 28 = 80 r. »'77), xbanie yacoBHXB MOKETH
HOIYUHTh Hajlesalmee HMCTOIKOBAHie, eclI MH IpejcTa-
BuMb ceGb moxosxenie oOpaTHoe: moAlexkarbp am OH oTBBT-
CTBEHHOCTH YAcOBOii, He cjxaBmiii nocra ApyroMy umay
Kapayaa, npn0uBmeMy a1a ¢cMBEH Ge3s pasBoadmaro uim
Gesv pyxpa? Ilpn mocxbzmemt ycroBim uacoBoit xoxa-
AKeHs OHIb OH MO NPHKA3AHII0 PasBOAAMATO yimu Cb IO- °
cTa, NOTOMY uTO pasBopamiii mMbers mnpaBo wne moasxo
cunHums, Ho w cuAms wacosoro (§ 150 yer. rapa. ci.).
OTrBBETCTBEHHOCTH #e€ 3a HEMCUOIHeHie NpUKAa3aHiA pasBo-
AAmMAro: OoTAaTh, Oylyusm Ha NOCTY, CBOE PY&Kbe IPYroMy,—
me Morra Om umbre wmbera, Take Kakbe N0x00HOE NpH-
KasaHie TOIbKO TOria o0dg3aTeIlhbHO NI YACOBATO, KOTA&
ono uexoxnTn oTh l'ocyaapa HMmueparopa (§ 151). Apy-
TEMH CIOBaMil, NOKNJAd NOCTH N0 NPUKA3AHID pasBoiA-
mAro, YacoBoii MCIOJIHMIG JAIMB CBOIO 00A3aHHOCTH, a 6y-
IyuM cHATH—He UMBIb yKe 3HAUEHiA UACOBATO W MOI'B Ie-
pelaTh py:ikbe IpyroMy. 3a OTKa3b Ke CAATH NOCTH (e3h
pasBOXAMAro 4YacoBOH, moiaraeM’b, MOrs OH OHTH TOIB-
KO HarpasJen’h, KAKs HCUIOJHUTEIbHRIl 1 spaoomiil cayx6y
COIAATH, A He HAKABAHD 34 HENOBHHOBEHIE NPECTYNHOMY
NMPUKA3Y HAUAThLHUKA. :

ITpusnuns GeaycroBAHi 0043aTEILHOCTH HPHKA3A H
6e30TBBTCTBEHHOCTH NOBWHOBABINArOCA MNOXUMHEHHATO, IO-
kone0IeHBH{l YCTAHOBIGHHHMH Bb 3aKOHB HCKIOUeHiAMHE
obpamaeTcsa, Kakb BAANMDB, Ha NpakTukb BB HBUTO CoBep-
menHo GescojepxareirHoe. JKn3np jokasmBaeTs, uTO
BOEHHOCIHYKANIIl HE MOMKETDh OCTABATHCH 0e3HAKA3AHHHMD,
NPUKPHBASICH ABTOPUTETOMD HauaihHuka. HemsGbxuoe mo-
crbacTBie Takoro npormBopbuis Mexuy 3akonoMe u abii-
CTBHTEIhHOI JKN3HBIO:—Kpalinad HeycToiunBoCTH CymecTBY-
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oimnxs MABHIE 0 uUpAMsHaKax® 00A3ATEIbLHATO XJId HCHOJ-
HeHid lPUKasaHiA W NMoaEasd HeYBBPEHHOCTHh NOAYMHEHHHXD
BL NpPaBOMBPHOCTH MINM IPECTYNHOCTH [OBHHOBEHIiA npu--
Kazy HAYaJIbHUKA.

K3 ToK1ecTBEHHOMY 3aKIIOYEHII0 [1PABOAUTH KOHCTPYK-
I TePMAHCKATO Y¢TaBa, BH KOTOPOM'> BTOpafd dacTh § 47
orMbHAECTD UepBYl0 M npuHIEIy OesoTBbTeTBEHHOCTH 10A-
yuHeHHaro coodwaers Jammbs (QopmaisHoe 3Havenie. Ho
BMbers ¢p ThMb § 47 repMaHckaro BOEHHO-YTOJOBHATO
yeTaBa peNAKTHPOBAHD HECPABHEHHO Jyumle Bamei 69 cra-
THW, TAKH KAKB OHD He TOBODUT'H O ,ABHOCTH™ INPECTY-
IUIeHid, He coJepkuTs ocobaro ymnoMmmania o npmears mu,
HaKOHeIs, HpelyCMATPABAETH IPECTYIHOCTh He OTbANIR, NPH-
Ka3aHHATO HAUAIBHWKOMB, & NPECTYNHOCTH %naw IpPeXIH-
CaHHAr0 HAYaJIHLHWKOMDH n’kticmla

Ecin cpaBamTs conep:ranie § 47 repMaHckaro Koxek-
ca m 69 cr. XXII ku. C. B. Il. ep § 8 aBerpiiickaro ko-
Iekca, To GYJeTh OUEBMJAHO, UYTO HAMIe 3AKOHOAATEIHCTBO
Jake ¢h (GopMaihHONi CTOPOHH mpubGimKaercd Kb NpHH-
MOy, IPHHATOMY BB aBeTpiiickoit apmiu, T. e. ompuyaems
06e30TBETCTBEHHOCTH T0JUMHEHHATO, IIOBMHOBABIIATOCA - IIpe-
CTYIHOMY HpUKa3y BavaapHEKa. Kawbh 310 Hm cTpanHO, Ha
HepBHil B3rAAXbL, HO 3T0 TaKb. JlbiicrBmrearno, § 47
repManckiit BMBHAETs NMOAUMHEHROMY BB BHHY coxbanHoe
{0 MPHKA3aHIO HAUATLHAKA NPECTYIUIEHie IIN IPOCTYIOK,
€cIW NOJNUMHEHHHH 3Ma4s, YTO UPHKAa3hb OTHOCHTCH Kb Xb-
ARi0, koropoe umbers whiblo - upaBoRapymenie. 3aKOHB
TpedyeTp snawia NPECTYIHOCTH INpurasanuaro xbamia, a
crbI0BATEIBHO CoMHMNIe OXUMHERHATO, MNpeXIoI0KeHie
OPeCTYNHOCTH, IO CMHCIY § 47 ne oceoboorcdaems nodwunen-
HA0 OM3 O6AAWHOCTY TNOBUNHOBEHIA, TAKD KaKh TOThb, KTO
coMabBaerca, He MOKETs 3Hams, COBHABATH, 00CTOATENHCTRD
emy HensBheranxs ). Mexay mhun 69 er. Bomnckaro Yera-
Ba u30MpaeTh NPU3HAKD OTPHUATENHHHIl ,HE MOI'b HE BH-
ab1e“ m pbmenie Boupoca o cyniecTBOBaHIN 3TOif BOBMOMK-
HOCTH BO3JaraeThb Ha CylDb, KOTODHI, yeTaHOBHBL (akTs
coMEBHIA WOAUMHEHHAr0 WIA Jame omcymcmeie CO3HAMIA
npecTynaocta, o0a3aHh BMBHATH NOAYHHEHHOMY BB BHHY
conbaanoe uMb, Takb Kakb coMABHie JOKA3HBAaeTh 603-

1) Bn TOMT e cMbIcab JaerDn mcroakoBauie Hecker, Lehrbuch, S. 91-
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MOOICHOCML 3HAHIA (BAKOHB TOBODUTD ,He MO He BH-
1b1p“), a orcyTersie cosmamif, Kakb q)am*b, He ycmpana-
M3 603MOCHOCMY, BOSHMKHOBeHiA co3HaHiA (cpaBH. pbmi.
Tzasn. B. Cyaa 85r. e 54 u 900 r. o 57). [To cmmery
IePMAHCKAT0 KOJAeKca Be¢AKoe coMHEBHie NOIYMHEHHATO O
3aKOHHOCTH NPHKa3a HCTOIKOBHBAETCA BB €ro NOIb3Y, TAKD
KaKh NpaBoMBpHOCTH HAUANLHMUECKAro TpeOoBaHis Bcerja
IpeAnoIaraeTed, a MPOTHBO3AKOHHOCTH XONKHA OHTH JOKA-
3aHA H ussncmua NoxumaeHoMy (,wen ihm bekannt gewe-
sen). [lo mameMy se BOMHCKOMY yeTaBy NOJUMHEHHHDH
He NONIEKNTH OTBBTCTBEHHOCTH 3a NOBMHOBERie MpecTyI-—
HOMY NPHKA3Y TOIBKO TOTJA, KOTAA OTCYTCTBOBAIA CoBep-
IIEHHO 603MONHCHOCTS PACIHOBHATb NPECTYNHOCTh IPNKA3AaHidA,
T. €. IPYTHMH CIOBAMH, KOTAQ UOJUMHEHHOMY He TOILKO
He Onanm m3BbeTHH 06CTOATEIRCTBA, BCIBACTBiE KOTOPHXB
xbanie, coBépmenHoe MMB IO [IPUKA3Yy HAUAIbHAKA, 0Gpa-
THIOCh BB IPOTABO3AKOHHOE, HO CBEPX'b TOTO % HE .MOLAU
OuTh eMy n3pberHn. llRaue ckaszaTh, IpH HCHOJIHEHIH MpH-
Kasa HAauaJbHOKA, OTb [I0JUMHEHHAro Tpefyerca Ooiplnas
ocMOTpUTEIbHOCTh, ubMb npu xbilcTBiAXB caMocTOATEND-
HuXb. Iloxo6Hoe meroakoBanie 69 cr. Morio GH BO3GYInTH
comnkbHie, ecim G OHO OHJIO TOJIHKO JHYHHMTH MHBHIEMB
nmmynaro 3t crpokn. Ho Bmorsd cxoxammsa, no cyme-
CTBY cBOeMY, coo0pamenia Onau BHckasasH BB Copbmanmin
npn T'zaBHoMs Boewno-Cyasoms Yupasierin no moBoxy
HOBOI pexakiim BoMHCKaro ycraBa (no npoekry I'erepars-
Maiopa I'oapMéaara). Bp npoexth cratesa 81 ne exnnaira
IIOBANOBABIIEMYCA IOXUMHEHHOMY Bb BHHY coxbaHnoe, ,KoO-
rAa OH'B, HCIOIHAA NPHKA3aHie M0u5 He 6udnMs, UYTO HAUAND-
HHOK'D TPHUKA3HBAETH . . . . COBEPIIHTH AbsAHie ABHO IIpe-
crynHoe“. Copbmanie Hamio, uTo Takoe m3MbHeHie pexak-
nim HeYA00HO, TAKh Kakb BHpamkeHie npoekra Menke oupe-
xbaesno, ubMp npmmsaToe Bb CT. 69 (,He Mors He BHABTH),
»lIOKA3HBAalONIee OTCYTCTBie BEAKATO COMHBHIA BB TOMB,
uro mpecTynHOCTh XbAHIA OHia m3pbeTRA amny, coBepmmB-
meMy €ro 110 NPMKA3aHil0 HauaibHMEA‘* '), a moToMy co-
XpaHRIO BB cBOeMB mpoekTs (cr. 65) perakmiio abicrBy-

1) Coobpaxkenis Copbmania npm I'aaBEOMBD Boemmo-CyamoMb Ympa-
BleHid o nepecMorpy Bomm. Yer. o Hakas. (kg. XXII C. B. II. 1869 r. m3a.2)
H INpelmoIoXKeHiS OTHOCHTEIbHO HOBOR peJakuim omaro. Cocrameno Ioa-
KOBHAKOMD IlleHj3ukoBckuMD, 1894 r. crp. 95 — 97.
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omeii 69 cratbn. Taknms oGpasoms Copbmanie, orsep-
THYBB QOpMyay ,More He BaAbTh', npmspaio, uro coxk-
AHHOE B0 MCIOJHEHie IPHKA3a TOIbKO TOTJA He MOJIEKHTDH
BMbHeHIO 1I0XUNHEHHOMY, KorjJa-HBTH HAKakoro coMmbmis,
uT0 npecTynmHocTh AbaAHiA He Moraa- 6HTh m3BBerEa mnox-
unHeHHOMY (,,He MoTs BuIBThH'‘); ecinm ke Takoe comubmie
umbers mbero (,,More rmabTH), & OHO MOKeTH 3aBHCHTH
TOABKO OTH 6n3MOdCHOCTU 3HATH Th 00cTOATEIHETBA, KOTO-
pHA ¢akTAYeckn He Obam M3BECTHH,— TO NOXUMHEHHHI
noxrexnTs oTBbrerBeHHocTH. Boennocay:xamifi, oGBmHse-
MHil Bh TallHOMB HOXNMINEHIM UYKOr0 MMYIIECTBR, MOKETDH
JOKA3BHBATH, UTO OHB B3ANb UY;KO0€ HMYIIECTBO 10 ommb-
kB, npexnoraraz uro Gepers cBoe, m He Bbjasa, cabroBa-
TeIhRO, 0 THXDB 00CTOATEIBCTBAXD, BeIbACTBie KOTOPHXB
ero akamie ob6parmiocs BB mpornBosakonnoe. Cyxs, ucxo-
0R U35 NPesyMnuiy, 0 HeeuHoeHocMmy TOACYAUMAro, HpoBh-
PATH ero 3sasBieHie m ycTaHuBHTh: mMbBio im xbiierBu-
Teasuo MbceTo 3adayxaenie. Ecan ke nojunnensuii Bo3pMeTsh
YyKYI0 Belllb N0 NPHKA3AHI0 HAUAJTBHAKA, IpeAnoiarasd,
YTO HAYAJTBPHAKD MMBers mpaBo na Takoe mpukasanie, m, cib-
X0BaTeIbHO, He 3HAA 00CTOATEIHCTBS, COOOmMANmuXxs XEAHi0
3HAUeHie IPOTHMBOBAKOHHATO, TO CYXb Oyxerp 00A3amd pb-
IIATH BONPOCH He O TOMB: 3a0iymIAaICA IN MOXUAHEHHHI,
a 0 TOMB—MOr'B JIn moxumHeHHH 3sabrymuarsca? IIpm go-
Opocopbernofi cemiakbd noguusensaro ma salry:kiemie, HO
npn orpunareibHOMD OTBBTE cyza Ha Bropoit Bonpocs,
MOAYAHEHHOMY JONkHO OHTH BMbBHeHO BB BuHY TaiiHoe
NOXRIIeHie Yy:KOro HMMYIIecTBA.

He tpyano sambruTh, uTO ciicTreMa HATUEr0 BOMHCKA-
ro ycTaBa O HAKA3aHiAXB, BH ed NpPAKTBUeCKOMD mnpmMb-
Herin, mAeTs BB pbmenin Bonpoca 0 3HAUEHIH HAYAIbLHH-
uecKaro lIpMKasa 3HAUMTeNHHO Jarbe KoXekca aBerpilickaro,
KOTOpHIi, oTpmuas BiifHie HOpHKasa HA OTBETCTBEHHOCTH
NIOAYAHEHHAT0, HE YCTAHOBIABAETH, OJHAKO, HUKAKAXD M3D-
aTiit m3H o0mMAXs NPHHENNIOBD YTOIOBHATO IIPABA.

O6pamasce kb Bompocy o xapakreph npHkasagis,
CO3AA0IAr0 OCHOBaHie 1A HeBMbHeHia BBH BHHY coxbsan-
Har0 NOBWHOBABIINMCHA NOJAYMHEHHHMB, MH JOJXAKEH NpH-
3HATH, YTO Cb ()OPMAIHHOH CTOPOHH W BB 3TOMB OTHOIIE-
HiM HAI'b BOMHCKiil ycTaBp ocTaBlders meraTh Goipmeit
onpexbiennoctn. Kpomb aperpifickaro Boemmo-yroaomaro
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KOJEKCa, KOTOpHIl, B> BHIYy NpPHHATON UMP CHCTEMH, He
YIOMAHAeTH 0 TOMDb—OHIB JM UPHKA3H OTAAHD HO CIY K-
65 mm mbTE, Beb apyrie koxekcH, kpomb mamero, cosep-
HIERHO TOYHO OUpPeXBIAnTH, UTO IOPHANUECKH obs3aTeres
TOABKO TpHKass uo cxyx6b. I'epmauckiii koxexes ropopnts
o npukasb in Dienstsachen, 1. e. no abraMms cryxOm, BB
oranuie orp Dienstbefehl, caymxeOnmii npmrass; ¢panunys-
ckiii u Gexrriiickiifi ycraBH o BHyTpenmeii cxyx0b yuorpe-
61910Ts BHpameHia ,IPAKa3h KIA IOIB3H CIYKOH H  BO
nenoiHenie BOeHHHXD 3akoHOBB; Code pénal m Code pé-
nal Belge Tpe6yoors, uTOOH UPHKA3B OTHOCHICA Kb Ipex-
meraMb BbhromerBa (pour des objets du ressort) mauanb-
HUKQ; MmBeiinapekii Kojexkcs ropopurs o upukasb, orHO-
camemes Kb cayx6b (concernant le service). Bp 69
cr. XXII kn. u 2 er. XXII ku. cioBo ,,upmKashp‘ yHo-
TpeGieno Ge3n ompexbienis ero oTHomemia Kb exyx0b.
Crbayers am Bb BAXY TAKOrO YMOJNUAHiA B3aKOHA 3aK1I0-
YHATH, YTO0 BH Hamell apMim o0s3aTeleRh Ajid NONUNHEHHA-
ro Bedakiii npmrazp, xoTA OH Kacalomiiica coBepUIeHHO
YACTHHX'h MHTEPECOB’> HAUAIHHMKA, WIH #e, HANPOTHBD,
TOABKO NHpuKasb 1o abramp cayxOm? Pbmenie sroro Bo-
npoca MoxkeTh OHTH Heodxoaumo npm onpexakbienim oTBbT-
CTBEHHOCTH 33 HENOBMHOBEHie HAUAILHAKY, HO 10 npumb-
mepilo 69 cr. cr. XXII ka. He uMbers, BB CymHOCTH, HH-
KaKOro npaKkTHueckaro spaueHis. Ecin noguusennnil He TOJXb-
KO He COBHABAN'B, HO, 10 NPHIHANIIO CYAA, i HE MOI'b CO3HABATE
IIPECTYNHOCTH NpHKazanis, To corbanHoe He Oyxers BME-
HEHO eMy Bb BUHY, COBEDUICHHO HE3aBHCHMO OTH CIy#xeo-
Baro Wi HecryxeGHaro xapakrepa upukasa. Ecam ke
CyXb NpH3HAETH, UYTO NOAYMHEHHH He MOres He BAXBTH,
uTO emy mpejpuncuBaerca cobpmmure xbamie sgBRO 1pe-
cTynioe, T0o B0 Behbx® cayvasxs Oyrers umbth MBero
Bvbrenie BB BUHY, X0Td OH npmkasy Obia gana  ¢gopma
caysxeGHaro tpebosania. Cb Teopermueckoil ke Toukn 3ph-
Hifd Helb3sl He IPHCOEAMHNTHCA Kt MHBHilO mpodeccopos
HebaoBa ') n Kyzpmuna -Kapasaesa ?), upmsmaomuxs
NPUHIUAIATRHO 00A3aTeIbHEIMD TOABKO IIPHKA3® 10 CAYiK-
65, Koropmii npm n3BBCTHEIX'B YCIOBIAX'BE MOKETH OHTH

) Kypen, odm. w. crp. 245 ) Boen. yrox. mp. 9. odug crp. 62—63
" 298. :
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npnunHoii ReBMbRenis Bb BMAY cOXBAHHATO NOBHHOBABIIHM-
cAd nojunHEeHHHMb. BB Tekerh 3akoma HeB0O3MOKHO, OfxHA-
Ko, HafiTe BB moapsy srtoro MubHiA kKakmx's 1m60 OCHOBa-
miit. Jo wm3namia Boummckaro YcraBa, kakb MH Buxbim,
IPUHIAOG He00A3aTeIbHOCTH IPUKA3a 10 vacTHOMY 1xbxy
6HTB TBEpRO yeTaHoBIeHb Bb 3akomb. Toff ke cucremm
Jepxairca ceHaTops Hamreps, HO yxe I'eneparn-Ayauro-
piars BHech BB 239 cT. cBoero mpoekra (242 er. nepna-
ro m 177 er. Broporo mpekra cenaropa Hamrepa) cabry-
I0iee NOJOAKEeHie: ,CykIeHie 0 TOMB, OTHOCHTCA JIM NpH-
Ka3aHie HAUAJBHAKA Kb O00A3aHHOCTAMB CIYKOH, HIN HE
KacaeTcd OHOM, NMPUHALEKUTH He MOAUMHEHHOMY, a eANH-
CTBEHHO HAUYAIBHHKY, KOTOpHE OTBbBTCTBYeTh ImMuHO 3a
BCAKOe IpeBHIIeHie m 3roynorpebrernie Biactu. llpasmiao
0 TakoMb 0e3yCIOBHOM> NOBMHOBEHIN HAUAILCTBY He pac-
NpocTpaHseTcd JMIIbL Ha Th clyuam, AId KOTOPHXH BB
caMoMBb 3akonh mHocraHOBIeHO ocoGoe m3BATIE‘. ITO IO-
cTanoBleHie He BOILIO Bh BomHckii Yerass, HO BB To Ke
BpeMs H3h Hero OHJN0 MCKIOUeHO yKasaHie Ha cIy;ke(HHI
XaparTeph NPHKA3a, 0CBOOOKIANIAro o015 OTBETCTBEHHO-
CTH HOAYMBEHHAro 3a colBAHHOE MMP HaKasyemoe HpaBo-
HapyIIeHie.

IIpakrmkoii I'taBraro Boennaro Cyxa Bompocs 3T10TH
He paspbmens. HocBenmoe ykasanie Ha 06:43aTeIbHOCTH
u He cIyxe0Haro npnkaza MoxkHO BUXBTH BB pbmenin
1877 r. N 171.

Tak:ke He AaeTh 3aKOHBH NpAMOro orpbra Ha BOIPOCH
00> 00A3aTEILHOCTH AJA NOXUMHEHHAI'0 MpHKa3aHiil HAUATb-
HUKA, IPeBHCUBIMAro c¢Boko Biacts. Oxnako, myrems macrb-
xoBagia pepakuim c¢r. 2 Juenmnimaapaaro Yerasa m 69 er.
XXII k#, MOKHO NPHATH KB 3aKIOUEHID, UTO HOZOGHATO
poia mpuKasaHia o0A3aTeIhHH XId NOAYAHEHHAro BO BCBXB
TEXB CIyuaAx’b, KOTAQ mpecmynnocms NPHKA3AHIA 3aBHCUTH
UCKAIOUUMEABHO OTDH HAPYIIEHiA HAUaTLHUKOMD NpexbioBb
ero Bractu. JpyruMm caoBaMu, TpeGoBaHie HAYAILHMKA,
o0panieHHOe Kb NMOJUAHEHHOMY,—coBepmuTs XbicrBie mpa-
BoMEpHOEe 110 cBOeMYy cymiecTBY, HO Takoe, KOTOpPOe MOTio
GHTE NPUKA3aHO TOJHKO BHCIIAMD HAUAJILHNKOMD WIA He
MOTJ0O BO0Ome OHTH IPUKA3AHO, KAKD BHXOJAIIEEe 3a Mmpe-
XBIN HaualbHAYUECKAX'> [OXAOMOUiif,— Takoe TpeboBanie
NOAYMHEHHHH 0043aHD UCIHOIHNTE M coxbdHHOE HMME HE

16
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MoxkeTb OHTh BMBHEHO BB BHHY, TAKh KaKb NpPECTYNHOCThH
abanis saBHCHTH OTDH YyCIOBiff Ccy0beKTHBHHX'B, a He 00%5-
EKTIBHHXDb. JTOTh BHBOXB BHTEKAETH N3b pelaKiin
er. 2 ka. XXIII m er. 69 xu. XXII C. B. lI. llepsan
u3p JTAXH CTaTeil IPU3HAETH IMOBMHOBABIIATOCA IPHKA3Y
noxumaesHaro Oe30TBBTCcTBeHHHMT® B0 BehXB CIyyadxs,
Kpowb ykasaHHHXB BB 3akoHb, mMeHHo BB 69 cr. ITa
ke mocrbaHAS TOBOPUTH O ,,COBEpHIeHIm‘ 110 UPHKA3AHIIO
gavarpEEKAa ABamia ,mpecrymraro’‘. CabaosaternHo, n00-
wuneNnnd ,,copepmanmin’’ xbamie we sanpewennoe 3axo-
HOMB IOAH CTPAXOM> HAKA3aHiA, HE MOKeTH MOJIeKATH
OTBBTCTBEHHOCTH 34 TO, UTO HAYAABHUKS, OTAABAA NpPAKA-
samie, copepmuib xbiicrBie mpecrynHoe.

I'nasanii Boernwii Cyrs He kacaercss HemocpejicTBeH-
HO JaHHAaro Bompoca BB cBomx’b pbmeniaxs. [Ipm3maBs BB
AByxb ciyuaaxs (pbm. 1893 r. N 32 m 127) noxameen-
Haro 00A3aHHHMD NOBHHOBATHCA HAYAILHHKY, X0TaA OH Ipe-
BHINAIOIMEMY NpPeJoCTABIEHHYI0 eMy BiacTh, 'yaBmuil Bo-
ennnil Cyxs mMbre Bp BAAY JINMIb HapyIIeHid HAYANbHMA-
KOMB npeiBIoBb NpefoCTABIEHHOH eMy IMCHUIIIAHAPHO-KA-
paTeibHOl BracTH, T. €. TaKoe NOJOKeHie, KOrja MOXYM-
HEeHHHi ABIANCA KAKD OH moTepnbBMINME WM HOXYYalH Ipa-
BO 00KAI0BATH pacuopsKeHie HAUAXbHAKA.

Ilpnka3anie HAUAJNBHUKA, NPEBHINAIOMIATO BH CBOHXD
TpeGOBAHIAXD 3aKOHHHA IOIHOMOUiA, He BO BCEXb OAHAKO
cIydyagx’s 0CBO0OKIAETH OTH OTBETCTBEHHOCTH (I0BHHOBAB-
maroca nogumeenHaro. Mu Buabim Beme, uro I'iaBHL#
Boenmnii Cyxs npnssars npaBoMmbpasiMsb oTkash [loakos-
puka C. menoxmurts mpukazpr Hauaapamra Gpuraaw, npors-
BopbumBmiii pacmopsaxeniio Boemmaro Mmamerpa. Tpebysa
IbiicrBiit, 3anpemeEHHXs BHCIIAMD HAYAILHAKOMB, Hauaisb-
HEKD OpHTrajH UpeBHMAXD NPEIOCTABIEHHYIO eMy 3AKOHOM'B
BIACTH M NPaBO—OTMBRATH pacnopsKeHid TOJIBKO HH3UIAX'D
HauaapunkoBb. Ecan 6w [lorkoBames C. moBmroBaicsa Ta-
KOMY HEe3AKOHHOMY lpHKasagilo, To nojaiexarp OH oTBbr-
CTBEHHOCTH, XOTd OHBH JINUHO He Hapymans upeibiroBs
cBoeil Bractn. [Ipmumaa oTRBTCTBEHHOCTH — HeEWCIONHEHie
o0s3aTerpnaro Tpe6oBaHiA BHCMIAr0 HAYAJIHHAKA, BB JNAH-
HOMB ciyual-—DBoennaro Munucrpa, 1. e. Hapymenie mpa-
BnIb nojauuseHHoct. IIpm menoamenin e nmpukasa BHcma-
ro HAUYANGHMKA BONDEKH NPHKA3Y HAUAIGHAKA HHBMIATO,
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TpedoBaHie mepBaro XOJNAKHO PA3CMATPHBATHCA KAKD IPHUU-
Ha HeBMEBHeHia BB BNAY HeNOBUHOBeHiA BropoMy. Takmms
ob6pasoMb, Bb ykasaaHoMb ciyual I'zasumii Boesnwii Cyas
paspbmmas BB uopaikb cyae6HOMB OXWHD M3B TPYAHHXD
BOIPOCOB’s BOGHHATO NIPABA 0 KOJNIN3iM NpHKasaHiii, Bonpocs,
KOTOPHIil BBH pYyCCKOil apMim ocTaBaica Beerja HOBHMb H
BB caMoe mnocrbimee BpeMa ofparurp Ha ceGd BHUMAaHie
Boennaro Munncrepersa. Koxmmsia npukasaniii mubers BB
BOEGHHO-YTOJI0BHOMB lpaBh To 3Hauemie, uyTo HeusdbxkHO
BHHYKJAeTh IMOXUMHEHHAT0 OTKA3ATHCA OTH MCHONHEHId Of-
HOTO HM3'h IIONYUYeHHHX'b MpAKA3aHil, T. €. cOBepMHATH, Cb
dopmarsHoit Toukn 3pBHiA, oxH0 W3D Bamkubimaxs BoWH-
cknxb npecrymieniii. He momiemuts couubuio, uro memo-
BAHOBEeHie BB TAKAXH CIYYaAXbh OXHOMY HAUAIBHHKY, A
menoxgenia Tpe6Gosanift Apyroro, He Moxerb OHTH BMEBHEHO
HOAYMHEHHOMY B'h BUHY, TAKD KAKD NPUYMHOH oOcaymamisg
ABIAETCA JOTMUeCKad W (U3mueckas HEBO3MOKHOCTh MCHOJ-
HUTH 00a TpeGoBaHiA, a He YMHCEIh HAPYIIATH BONIO HA-
yaisEAKA. BB aToMB oTHOmeHnim pbmenie Bompoca He mpex-
craBiders 3aTpyAHeHii. CHopRHMT ke s#ABIgeTcH JNUIb
TOTH KpuTepiil, koTopuii crbxyers moromaTs BH OCHOBaHie,
npu pbmenin Bonpoca o BHOOpB MemxIy ABYMA MCKIOua-
OMAMA JIpYrs JApyra nOpukazadiamMa. MomHO mOCTABATH
00A3aTeIbHOCTh OXHOTO H3h ABYX'H IPOTHBONOJOKHHXD NpH-
Ka30Bb Bh 3aBACHMOCTb OTH BpPEMEHA OTXAUH IIpAKA3aHifA
WIA OTh CTAPIIMHCTBA HAYAILHAKOBD; IIPH CYIOIECTBOBAHIA
e DNOMHMO INPAMHXD HAYAIBHAKOBB, T. €. HAUYAILHUKOB'H
BB TEXHAYECKOMb CMHcIb, Apyroi rpymnns HAuaJsHAKOB'H
KOCBeHHHX'h, HHHIMH CIOBAMM—CTAPIIEXG 1[0 3BaHil0, mMb -
0MAXs NpPABO NPAKA3HBATH, HEOOX0XUMO eme ompexBanTs
IOPAANYECKYI0 00A3aTeNbHOCTh TpeGoBariii Jmns liepBoil m
BTOpO# TpymmoH.

Cxoxmoers opranmsanin Boficka m ycaoia ero Goesoii
¢exyROH ABIaI0TH, KOHEUHO, :KeIATeIbHHMD pbulenie sTuxb
BONPOCOBH BB 3aKoHOZaTexbHOMB mopaiakb. Mas umera 3a-
KOHO/ATeIbCTBE eBpoHefickAXh rOCYAAPCTBDS 3THMB NyTeMb
paspbmens Bompoch TOALKO BB aBeTpiffckoil apwin. § 158
aBeTpifickaro BOEHHO-YTOIOBHATO KOJZekca, mepeumcras Th
CIyuad, B KOTOPHXD HEHCIOIHEHie (0JUAHEHHHMD NIpH-
Kasadig He MoxkeTh OHYs BMBHeHO eMy Bb BHHY KaKb Ha-
pymienie cy6opamHalin, YKassBaeTh, MeAKAY HPOUAMB, IBA:

16%
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IYHKTB C—ecl¥ NpPHKA3aHie AaHO, XOTA W CTAPIINMD Jit-
NOMB, HO TAKMMb, KOTOpO€ M0 NOPAIKY CIYAKOH Kb TOMY
He YNOIHOMOUEHO, W NYHKTH O—-eClIH NOXYMHeHHHI noxy-
YHID OTH CBOEr0 HENOCPEeJCTBEHHATO HAUAILHIKA HHOE IpH-
Kasamie. JTO NOCTAHOBIEHie, He BIOIAB fACHO H3A0KEHHOE,
JIaeTh OCHOBaHie NpexNoIaraTh, uTO0 3AKOHH 00A3HBaETH
MOAYMHEHHATO BCErla MNOBHHOBATHECA NPHKA3Y HENOCpea-
CTBEHHAT0 NMAYANBHUKA, Jake BONpPEKUM TpeGoBaHiD NMpAMO-
ro BHCIIAT0 HaualbHMKA. Passurie m o6GbAcHenie 3Toro
NoXOKeHiA MW HaxoZuMb BB 1. 67 Dienst-Reglemeunt, xo-
ropuit onpexbiasers crbayomee: ,ecim HCIOIHEHID NOIY-
UEHHATO OT> OJHOTO BAYAILHHKA INOpYyueHia Gyxers npe-
IATCTBOBATH BNOIRE MINM yacThIO JMYHOE NpPHKA3aHie Ipy -
roro HAYAJBHMKA, TO MOJUAHEHHHI, J0I0KHMBD BTOPOMY Ha-
YaIBHHKY 0 panbe I1I0IyuYeHHOMD pacnopsaxerin, 0013aHB
ACIOIHATH €ero IHpPMKasaHie, ecim OHB HA 3TOMDH HACTAH-
BaeTp“. Takump 00pasoMb, 0UEBHJIHO, UTO 3AKOHB 00ycIO-
BIMBAETH, NPH KOJIM3IM INPHKA3aHil, 0043aHHOCTH MOAUM-
HEHHATO TOBAHOBATHCA— TOJIHKO BpeMeHeMh 110IyueHid NIpH-
Kas3aHiii, COBePIIEHHO HA3aBUCHMO OTH CIY:KeOHATO NONOAKE-
Hif NPUKASHBAIIMIATO, T. €. JXONYCKaeTh Kakb OH orMbHy
HA3IIMMB HAUAJBHNKOM's pacrnopsaxeniii Buemaro. Mu roso-
puMb ,Kakbh OHY, MOTOMY UTO He MOLIEKHTH COMHBHilO,
UTO HUAMIifi HAYAILHANKD HE MOKETHh UMBTDH npuea OTMBHATH
pacnopssenia HAYATLHUKOBD BHCIINX'B U, Bh cIyuad rakoi
orMbBHH, OyAeTDd 10JIeKATs OTBETCTBEHHOCTH 3a NpeBHIIe-
gie Biactu. Ho moxumpennwii me ocBofoikiaercd, Bb BHAY
NpPHUBEJEHHATO NOCTAHOBJIEHiA, OTH 06A3aHHOCTH NOBHHOBE-
Hif BTOPOMY HAYAJLHMKY, TAKB KAKB 044 Hew (T. e. XIA
NOJUMHEHHATO) NepBOe NpHKasaHie YTpaumBaeTh Bb ITNXH
cayuasxs obasarelbHOe 3HaUeHie.

Kaks yBupumb ceiiuach, MHbHie cX0jHOE B TOJIBKO
4TO NPUBEXEHHHMD [OCTAHOBIEHiEMh AaBCTpifickaro 3akK0HO-
IaTelhCTBA BHCKa3HBaeTcd M Bb Hameii apMinm, HO, He IO-
Iyuas 3aKOHOAATEILHOR caHKUiW, ocraercA Jammb MHBHiEMD
oTAbIbHHXDb HAYAIBHUKOBD U, cabroBaTeibHO, HUCKOILKO
He YycTpaHdeTh HeloyMbHIii m He JaeTh NOJURHEHHHMD
ypbpennoctu BB TOM'B, uTOo AbilcTBIA MXB OYAYTH HpH-
3HaHH 3akoHOMbpHEMH. Mo#&HO He coriamaTscd ¢b CHCTe-
Moii aBeTpifickaro 3akoHa, HO HeJb3d OTPUIATH TOTO 00CTO-
ATEeIbCTBA, UTO ABCTPiiicKid coixaTs M odHIEPD 3HAOTH
BO BCAKiif MOMEHTH—KOMY OHM JONKAH MOBHHOBATHCH.
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B® mameii apwmiit xo macroamaro Bpemenu phimenie
9TOr0 BONPOCA MPOMCXOXAIO JIAIIF HOPAXKOMB CYXeOHHMB,
T. €. 110 MOBOAY OTABIBHHXD CIyuaeBbh, a MOTOMY He MO-
II0 HOXYUUTH OaR eoticka o0A3aTeipHaro sHauedis. [iaB-
auit Boemmwii Cyxp, BHCKasaBp cBofi B3raaxs BB 1885
roxy Bb. pbmenin N 109, cosepmesno uocrbaoBaTersHO
HOBTOPHIE ero Bb pbmeniaxs 1889 r. N 120 m 1897 r.
N 55, He xomyckad BB TOMB OTHOUNIEHIM HAKAKAXD KO-
xebaniii. B» ykasamanxp pbieRiaxs, a TakKe BB NpHBe-
XenaoMb BHme pbmeninm mo xbay IloakoBamka C., I'raB-
HuMb BoemHoiMs CyZoMb yeTaHOBIGHH crbiymomia moxo-
#Aenid: 1) mpukazaHie NAUAABHAKA MOKeTH OHTH OTMBHEHO
TOABKO BHCIIAM® HAYAIBHUKOMB, & NOTOMY BCAKOe Tpeso-
BaHie HAUAJIHHAKA HASMIAro, He COrIACHOE C'h MPHKA3aHIEMB
HAUAIBHAKA BHCIOIaro,—He 0043aTeIsHO X1 HOIYMHEHHAro;
2) npm CTOAKHOBEHIM NpHKAa3aHiif, OTXAABHHXD HWAKHEMY
WAy, OHB JONAKEHD HCIOJHATH I[PAKA3AHIA CBOMX's HeMO-
CpPEeACTBEHHHXs W NPAMHX'B HAYAILHMKOBD NPEXIOUTUTENb-
HO PMKA3AHIAMD, XABAEMHMD €MY OCTAIBHHMU HAYAIHHM-
xamm. 9To mocrbiHee moxokeHie oObAcHAeTca TEMB, uTO
85 OMMHOWENIY HUICHUXE YuM065 NPABO INPHAKA3HBATHL INpH-
CBOEHO He TOIbKO HAUYATHFHAKAMB Bb TeXHHUECKOMD CMHCNE,
HO n BeBMB odunepams pycckoii apmin. IlocranoBremia
HAIIEro 3aKOHOJATEILCTBA, onpexbidiomia moxomenie n npa-
Ba HAUAIGHAKOBL BB pycckoil apmiu, OwIm y:ke pascmo-
TpbHH BHIMe, a MOTOMy MH He OyJeTh BO3BpAmATHCA Kb
BTOMY Bompocy, 3abck e pa3cMOTPHBH OCHOBaHIA BB
noxs3y yeraHoBlersoit IaaBauM® Boemnums CyroMs cm-
CTeMH, 4 TaKike BO3paKeHiA [POTHBE Hed.

Ptmenie IraBaaro Boemsaro Cyxa 1889 r. N 120
COCTOANOCH N0 IOBOXY OCY#AeHiA pagosoro Bb. sa memo-
BUHOBeHie, BHpA3UBIOIeeCA BB TOML, UTO 3TOTH PAXOBOI,
noxyuussb npukasadie [lognopyunuxa III. — ormpasnreea
HOAs apecTh, He MCIHOIHMIB JTOT0 IPHKA3AHIA, TAKD KAKb
NOJXYYMIDs lIPHKA3aHie CBOEro HenocpeicTBEHHATO HAUAJL-
anka Ilopyunka O.—me maru moxs apecrn. iapauif Bo-
ennnii Cyxp, npussHap, uro Bb XbikcTBiax® pax. bB. me
3aRI0UYAETCA COCTABA NMpECTYNHHX'b XBanii, npegocmorpba-
#exs 104 wmim 105 er. XXII, npumsers cabayomia mo
9TOMY [OBOXY coobpamenia: ,xord BB cuny 408 er. III
y, [ xku. C. B. II. 1859 r. Beakiii oduueps ecrs Haualb-



— 246 —

HAKD HUWKHMXB UNHOBB, a BB cT. 2 Juenumimpapraro Yera-
Ba 1888 r. ykasaHo, uTo npu Ge3NpPEKOCIOBHOMD MCIOI-
HeHil NOJAUMHEHHHMD NpUKa3aHii HaualbHWMKA, OHB OANHE
orpbuaers 3a mocabacrsia cBoero abamia, TEMp He Menbe
noxcyaumuil B. Aoixkent OHI® HCHOIHUTH NpUKasaHie CBO-
€r0 HeNnoCpeACTBEHHAr0 HAUAJIHHAKA, KOTOpPOe BD HACTO-
amems cryual GOm0 1131 HeTO Ge3ycioBHO 00A3aTeILHHIMB
H KoTopoe MOrio OHTH ormbHeHO IWmib BHCIIMMB, BB 110-
paAkt mnoXUMHEHHOCTH, HAUYAIBHMKOMB. IIpornBHOE ceMy
TOIKOBaHie¢ MOCTABMIO OH HENOCPEICTBEHHHXH HAYAIhHU-
KOBDb BHE BO3MOMKHOCTH HCHOIHATH BO3JIOKGHHHA HA HUX'H
o0asanHOCTH HO 3akoHy u BHE orBbTcTBeHHOCTM 3a BBB-
peEHHa mMPb uactu. Kpomb cero nocraBmio 6H ¥ MOAYMHEH-
HBHXD Bb 0e3BHXOJHOE NOJOKeHie, TAaKh KAKD NOXUAHEH-
HHil, NOIYYHBH II0 OXHOMY H TOMY e IpeIMeTy JABA Jlia-
MeTpPAIbHO HPOTHBONOJIOKHHA lPHKA3AHIA, IPH NCHOIHEHIm
KoTOparo iIuGo M3B HUXBH NoABepraica OH HAKA3aHIO 34
HEHClIONHeHie APYTroro NpUKa3aHii, KaKh 3a HENOBHHOBE -
Hie“ ).

Taxoit Baraaas I'zaBearo Boennaro Cyja RaxoauTs,
01BaKo, 0e3yCIOBAHXH INIPOTHBHAKOBH, BO riaBk KoTo-
PHXB, Kakb BHpaxaiomiii cBoe wmubmie uevatso, JoI-
#emb OHTH nocraBieud ['emepars - AxploranTs Jparomm-
poBb. Bb moapoGuoii nporpammt oGyuenisn MONOXAHXD COI-
AaTh nBXoTH, cocTasieRHofi no mpukasamilo Komamxywoma-
ro Boiickamm KieBckaro Boemraro okpyra (u3x. XVI, 1900 r.)
Ba cTp. 7, BB oTAbrb 0 noxumHeEHOCTM, MH UNTAEM'B:
»€CIH OJHED HAYANTBHAKD npukasars 1e6b uro HAOYAL
cabaate, a apyroii JAaers Jpyroe mnpEKasanie, AO0NOKH
€My —0Th KOTO M KaKoe TH Ipemje DOJIYYH1h IpUKasa-
Hie U, eciH BTOpPOHi HAYAIBHHKD ONATH HNPUKAKETH MCHON-
HNThH €TO DPUKA3AHie, TO HMCHOIHM, & NOTOMDL YKe HCNOIA-
HAll nepBoe npmka3anie, a BO3BPATHBIINCH JOJNOKH 11€PBO-
MY HAYAIBRHKY, UTO M Kakb OHIO.* OJTO NpaBHIO, 3OTA
B Be paspbmaers HenocpeicTBEHHO BONpoca O KONLMH3IH
OpHUKAa3aBidl, APYrs APYra MHCKIOYAOINXB, HO TEMB HE
menbe yObxaaers, uto moxumnenHHil, no kpaiigeii MbBpb
b HieBckoM® BoenHOM®E OKpyrb, 0643anb HCHOIHATH N030-
wndiwee NpPUKa3aHie OTH KAKOro OH HAUANHBHKA OHO HE

') ToxkaecTBenHms coo6pakeHis WanoxenH Bb pbm. 1885 r. Ne 109.
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nexoxuno. Ilocabawiii BHBoA® BaxoamTs ceGb moxrsep-
#Jenie BB Toll xe nporpaMmb, rab BE npmmbuamin kB yka-
3aHHOMY MPABUIY NpHUBeJeHs nNpuMbph: .4 mociars TebH
OTHECTH 3aNHCKY Bb KAHUENADil0, Teda BEeTPBTHIBL HOANO-
pyunkd N # IpHUKasalh CXOXUTh Kb HeMY HA KBAPTHAPY—
NPUHECTH IIePUATKU: JOAOKH eMY, YTO TH HAenlh 10 MOeMY
IpUKa3aHilo, 4, €cIH OHB BCETAKHM NUpMKaxers Te0h mATA
Kb HeMy HA KBapTHpPy, CXOAM M IpPHUHECH €My [epuaTKH
A NOTOMB YKe MIH Bh KAHNEIApilo; aBO3BPATHBIIACH, 10J0-
&1 MBB 006 sromsb. I'. r. opunepams He 310ymoTpedIATH
STHMB NpPaBOMB 0e3b 0€000 YBARWTEIHHHXH HNPHYAHB.
Idro npmmbuamie 3acrIyANBaeTs BO MHOTMXH OTHOMEHIAXB
BEnMania. Be npmuBph ymorpeGieno imumoe wmbcromme-
Hie A%, KOTOpOe MOMKeTh OTHOCHTHCA KAaKh Kb MIal-
meMy OQHIEpY POTH, Takb H kb Komamxylomemy Boii-
ckamn Oxpyra. CrbaoBarerrHv, HmkHiff umEe 00A3H-
BaeTCA HCUOIHATH NpUKA3aHie Kaxaaro odmuepa, xora OH
oo orMbHANO co0oii npukasamis HPAMHXD HAYAILHEKOBD
BHemuxs cremereii. Mexay TEMB BB Toii ke mporpammb
CKa3saHO Ha CTp. 6: ,Miajmie HAUANHLHAKH HHUYEro He MO-
IYTh NPUAKARHBATG NPOTHB'L CTAPIIMX'H HAUAIBHHKOBD.“
Kaxs xe npmMuputs 3TH JBA, HUBHANMOMY, IPYI'b ApYra
nexaoyaomia npaBuia? Cb Toukm 3pbuia lopmera oTBBTH
He npejpcTaBifers 3aTpyAHeHiA. Miaxmie ,me mowyms“ oT-
MBEATH NpHKa3aHig cTapmHUXD HAYAILHAKOBH, 4 €CIA OT-
MBHATD—DnoIeKaTh oTBBTCTBeHHOCTH. (OJHAKO, NpEBHINE-
Hie HAYAJHHAKOMB INpeNOoCTABIEHHONi eMy BIACTH Me 0C60-
6oocoaems mnoduunennaio 065 00AIAHHOCTIU TNOBUHOBEHIA.
IlonoGHoe meronkoBamie BHTeKaeTh WH3'h TOUHATO CMHCIA
noMbmenunxd BB lnporpammb npaBmas. OHo ABiserca io-
IHUECKHMD> BHBOAOM'b H3D JAaHHHXE mnoxoxewnifi. Jpyroi
BOIPOCh—IPABMIGHH A 3TH NOJOKEHiA, HO MHOTO CI0CO-
6a mpummputs ykasamHoe nporuBopbuie—nb1h. Ienepars
Jparomupops BB HeGoasmoii 3ambreB, nombmennoii BB
N 583 «Paspbpumka» sa 1901 r., oTpuuaers coBepmEHHO
npornBopbuie HpUBEIEHHHX'H> NPABUIL, CUATAETH BONPOCH
001> orMBub MiapMMMEP HAYATHPHAKOMB OPAKA3a CTAPIIATO
HAUAIBHAKA —BOIIPOCOM'> KA3YHCTHYECKAMD H PEKOMEHIYeTH
obpatnThca 3a paspbmenieM® ero kb ,3aKOHHMKAMB, KO-
TOpHE YKaKYTh BaMBh COOTBBTCTBYWIIiA CTAThM 3aKOHA,
nokonawtes B phmeniaxs 'nasnaro Boennaro Cyaa, pas-
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GepexaTs BONpoCh M OHTH MOKETD, BHCKAKYTH obmee
phmerie“ '). Cyre xbxa Bp ToMb, uro I'emepars Jparo-
MHpPOBH BB 3To#f cTathh Bompoca mHe pbmumas. Kaks ke
phmETE ero coaxarp, KOTOPHi KB ,3aKOHHHKAMB“ ofpa-
THThCA He MOxkeTh, o pbmeniaxs [nasraro Boermnaro Cyxa
He CIHXalb, a ,0epermts“ Kakie 1r60 ,BONpPOCH“ coBCEMB
e ymbers?

3arbmMb, BB mnpmBeleHHOMD nporpamMmon mnpumbph,
TpHKa3aHilo ci1yxeGHOMY (OTHECTH 3aNHCKY BB KAHLEIAPIo)
NPOTHBONOJATAETCA NPHKA3aHIe COBEPIIEHHO YACTHATO Xa-
paktepa (npmeecTn nepuatkd). Ecim omosjxamie nmpu otHOCH
SAlMCKA BD KAHUEIAPI0O MOKETH He NOBIEUYb 3a coboif HA-
KakAXb BpelHHXD nocabicreifi, To mpaumbrenie moxo6maro
NpEEOMOA BO BCEX® CAyuaAx® M, TIABHHMDBL 06pasoMb, BB
BOGHHOe BpeMs Momerh MMBTH mpamo rumGeisHHa umocaba-
crBia. Hmmxniii unes, mocrammHii ¢b BamkHHMD OpAKA3a-
HieMb, OTH CBOGBDEMEHHOHl Iepejxaul KOTOPAro 3aBHCHTDH
yuacTh Haxogdmefica BBb 600 BomHCKOHl uacTH, cayuaifHo
BeTpbuneTs oduuepa, KOTOpHil DTpHKA3HBaeTH> eMy 10un-
CTHTH ero, odunepa, NIATHe HIN NOCTABUTh CAMOBAPD.
Moxuo gu momycTnTh, BO MMA OHTiA caMoro BOiicKa, mc-
IOJHeHie BTOpPOro IpHKasamis BB yuep6s 00A3aHHOCTH
ucnoannte nepsre? OTBBTHL HA 3TOT'H BONPOCT MH HAXO-
xnmb BB llpmkaszanim Bolickams KieBckaro ke BoeHHAro
okpyra 1890 r. 31 maa €N 55, rab Komauaywowifi Boii-
CKAMH OKpyTa, ,.Ja0H oOpaTuTh BofickaM’s Bb NPUBHUKY
HBKOTOpDHA NpaBMIA H NpieMH, YKOpeHeHie KOMXb Heo0Xo-
INMO 0c00eHHO Bb BOGHHOE BpeMd*“, MpeXNNCHBACTh, MEKLY
npounMs, uMbTH BB BRAy, ,UTO BB CTPOK, RAKH H BB
Kapayrb, KaxaHi XOI:KeHD MCHOJHATH IPHKA3AHIA TOIBKO
TEXP HAUATLHAKOBB, KOTODHMB OHL OyJIeTh Hemocpex-
CTBEHHO IIOJUMHEHh BO BpeMs YueHid MIN MaHeBpa, T. e.
NpAMHXB CBONXD HAUAIRHMKOBB®, a moaromy Homamayo-
miif BoiickaMm Tpebyers, ,UTOOH KaKIHA UMHB, HOXydYaA
npukasanie, mpexie Bcero o6xyMars: ambers IM OHB mpa-
BO TIPDHHAThH €r0 Kb MCIOIHeHiw? H, ecau—HBTH, TO 0064-
3HBAaETCA NOYTHTEIbHO, HO TBEPJO He CIYIATh, NOKIAH-
Baj, 4TO CTpO:Kafime 3ampeimeHo HCHOXHATH Ubd OH TO HH

1) ,,,Ilncuunmmapnuﬁ Helopa3ymbrig“ (orBbTh Hs. IiB. Ka:I-By)
crp. 1176.
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610 npukasaHig KpoMb npAMHXE RavarsAEKOBE.“ [Toxa-
raeMb, UYTO UPHMHPHTH OpPOTHBOpBUie NpOrpaMMH @ 3TOro
NpUKa3a COBEPINEHHO HEBO3MOKHO, WIW ke HANO MPH3HATH,
9TO BB 1IepioXh yueHiii 0643aHHOCTH BOMHCKAXB UMHOBH
u3MbRAIOTCA 10 CpaBHEHID CBb 00H3aHHOCTAMH BB Heyuel-
Hoe Bpemd. Kakad npEBHUEA OKaxkercs cuibEbe M BO3-
MO;KHO JIHW CO3JaThb OJHOBpPEMEHHO ABB NpPWBHUKH, APYT'H
Apyra mckmogaoulig,—ponpoch Hepaspbmnmuii. [Ipragaus
OIDAaHHYEHHATO NOBMHOBEHifl, YCTAaHOBIGHHHIi Bb MpWBejeH-
HOMB npukaszh, npmsmaBaica I'emeparoms JparoMapoBHMB
MHOro panbe, Bb €ro JUTEPATYpHHXH paGoraxs MO BOEH-
HHMD BonpocaMb. Takb, Bb c6opamkb «14 JBre» MR um-
TaeMb Ha crp. 115—,....coxgaTa HY/XKHO mpiyuaTh He
‘TOIBKO Kb UOBHHOBEHil0, HO M Kb comporuBieHiio. Ero mo-
BHHOBeHie He JOIKHO HANOMAHATH cOGOK0 MOBHHOBEHIA XO-
pomo Bub3KeHHOff JolIajiM, KOTOpPAA CAymIAeTcd He OXHOTO
CBOEr0 X03AWHA, HO HOCIYIIAETCA M ero Bpara, B3HAIOMAro
npieMn ympasirenia.* Takoe nosmHOBemie Bpary G6yAers
0e3yCI10BHO Becerja BO3MOKHO €O CTOPOHH HHKHHXE UH-
HOBB, €cIM MX'b O00A3aHHOCTH MOBMHOBEHiA 00YyCIOBUTH
TOJBKO (PopMOil OA€:RAH NPHKA3BHBANIATO, TAKH Kakb odpa-
uepckiit Mynamps pycckofi apMim MoxkeTnh HAXETh B BOeH-
HOe BpeMdA M HenpiAreabckiif miions.

Bt nameii Boensoii imreparyph wmabrie I'emepars-
Axporanra JparoMupoBa HaxoxuTh ¢e6b CTOPORHUKOBE,
c000pasKeHia KOTOPHXD, OXHAKO, Malo yOBAMTeILHH, XO0TA
BHCKA3HBAIOTCA OUEeHb ABTOPHTETHHMH> TOHOMB. Tak®s T.
®. Opross Bb «Bapmasckous Boeunoms Hyprarb» 3a
1899 r. M 6, yreepxkaad, uro ,GezorsbTHYIO, Ge3h IVMH
n 0e3b OTIAXKH, HCHONHATCIHHOCTH TOJArarb BB OCHOBY
HALIEro COIJATA W co3jaTelb Hauleii mocTodHHOfi apmin,
VImneparops Ilerps Beanmkiii, npusmaers ,npm3pauntiMb’
IIpaBO HIKHATO TuHA onpexbidaTe, Kakoe W3B ABYX'b IPO-
TuBOpBUMBHXbL npmkasaHifi o0A3aTeabHO XAA HEro (CTP.
525—527). Ecan 6m r. ®. OpaoBp 3arianyrp Bb ApTa-
xyab Bommekiit Ilerpa Beamkaro, T0 Moxers OHTH mupH-
mers OH Kb MHOMY 3aKIOUEHilo.

Baraaas I'aaBuaro Boeunaro Cyza namens ce0b BB
mocrbiHee BpeMs AaBTOPHTETHOe MOXTBep:KAeHie BB CO-
obpaxeniaxs ['1asaaro Boenno-Cyxnaro Ynpasienia, koemy
Taasanit [ta6s mpernoxmrs BHCKA3aThCA MO BOMPOCY O
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KoILIM3iM npukasamiii vauaapaukoBb. Coolpakenia 1M
U3J0KEHH Bh YKASAHHOMB YK€ BHIIE OT3HBE 0oTH 6 Map-
ta 1900 r. 3a N 1161, Kb KoeMy mpHIQKeHA JXOKIAaXHAS
sanucka no I'iaBromy IllTtaGy orp 19 mapra 1901 r. 3a
N 16, coxepmamas BB ce6b cBoxs MubHI no 3TOMY BO-
npocy Komamxayonmxs BofickaMm BebX'’s BOGHRHXD OKpY-
TOBB. :

He wmba B0o3MOKHOCTH NPHBECTH MNOJIHOCTHIO COXEpP-
manie orsmBa I'1aBHaro Boewno-Cyamaro Ynpasienia, yka-
A&eMDb JUUIb OKOHUATEIbHHE BHBOAH BH HEMh W3JI0:KeH-
HHe: 1) ,UpHKasaHie NPAMOr0 HAYAIRHAKA, NOLIEKATH
6e3yCIOBROMY HCHNOIHEHil0, HE3aBHCHMO OTH TOro — OHIO
0HO .0TAaHO panbe miu nosxe ubMb npHKa3aHie HeNMpPAMOro
HaualpHRKa“; 2) BB cayuab Koimmsiu MemxAy mnpHKasa-
HiAMH ABYX'b HPAMHXDH HAUAIPHUKOBD JOIKHO OHTH MCION-
HEHO TNpHKasaHie BHCIIATO BAUAJHEAKA, HE3ABHCHMO OTH
TOro— GHJIO J¥ OHO OTJARO paHbIIe MIM l0cIB MpHKa3aHisA
MIaimaro”; 3) ,UpH Koxnu3im npukasauiii HeUPAMHXD Ba-
UAJBHHKOBL— IPHKA3aNie, OTIAHHOE HUKHEMY UHHY Hemups-
MHMBb HAUAIBHHKOM'B, MOKeTh OHThH oTMbHeno (kpomb nps-
MBIX'h HAUAIBLHUKOBB) TOABKO CTAPIIUMB HAYAIBHHKOMB, 110-
HUMAa# B'b 3TOMT CAyYal CTAPIMIMHCTBO TaKL, KAKb e€ro
oupeabasers Jucnmnampapunii Yerapb u Bomnckift Yeraps
0 Hak23aBiaXb (T. e. 06epb-opunepn, mradp-opuuepn @
reHepaiH)*®.

ITo coobpaxeniaMb, WSNOMKEHRHMTH Bb NpelHAyMeH
raaB, 1 Bcenbao mnpmcoexunsiocs kb Mubuilo I'raBraro
Boennaro Cyaa n T'zasnaro Boenno-Cyxmaro Ynpasienisa.
N3snomennas cucrema He JOIyCKAeTh HHKAKAXH HeAOpasy-
mbHifi, & BP OCHOBY ed NOIOKeHs NPUHUUID iepapxude-
CKOil MOJYMHEHHOCTH, KOTOpHi, Oyayun ompexbiens 3sako-
HOMB, He MoxkeTh mnperepnbBars usmbHeHii BB 3aBHCH-
MOCTH OTH BpeMeHH BHpaKeHid HAUAILHAKOMTB CBoeil BOIM.
- Ilpeanaraemoe I'zaBEnmMb Boemno-CyapuMp YupaBienieMs
pbmenie Bompoca o0 KOXNM3iM NpHKas3amiii HaUANLHMKOB®,
X0TA W He HAXOAUTH ce6b HemocpeJlCTBEHHAro MOATBEpPAAE-
Big B'b 3aKkonb, HO GesycioBHo oTBuaers oGmemy ero
AYXY W J0MKBO OHTBH MpEXOYTEHO BCAKOMY APYTOMY Yike
BB CHIy TOrO, UTO BB OCHOBY 3TOro phmenia moxoxkenb
6escnopHHil NpUENANG cTAPIIMHCTBA. MokHO X06aBHTH
ANIG, BB BAAY CYIIECTBYIOIMAr0 Yy Hach mnoxpasibienis
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opuuepcknxd umHOBH, uT0 I'1aBHEMB Boenno-CynHuMB
Yupapieniems He mpexyeMoTrpBHH cIyuam koxIusim mpu-
KaszaHill, HCXOAAMUXB OTH ABYX'H 00eph 0PHIEPOBH, WIH
IBYXb WTa0B-0puneposs, HIA ABYX'H TeHepasosb. Be Bu-
Iy HEBO3MOKHOCTH O00A3HBATH HIKHATO UMHA onpexbiaTs
CTAPIIMHCTBO B> UMHAXD OPHUEPOBD OJHOTO0 HAMMEHOBAHiA,
BB ITHXL CIYYaAXb cIBIyeTrs NOCTABATH O00A3ATEIBHOCTH.
I[PHKA32 B'h 3aBUCHMOCTH OTDH NOATBEPAJAEHIA CBOEro Tpe-
GoBaHiA BTOPHMD H3% NPHKASHBAOIAXG HENPAMHXD HA-
YaTBHUKOB'H, MOCTB XOKIAjAa HMKHATO YAHA O NPUKA3AHIM,
1I0Xy4eHHOMB pambe.

He nopuexutrs commbHilo, 4TO HOPAAOKH, NPUHATHIE
B OTHOmEHIM HUWKHUX'H UYAHOBB, I0NAKeHD Hajitm ce6b moux-
Hoe mpuMbHenie M BB OTHONEHIN OPHIEPOBH Bb CAYUAAXD,
ykazaHHRXb 50—-52 cr. Jumenunannapsaro Yecrasa.

Br® 3akiouenie Hacrosmeii riIaBH MOKHO 3aMBTHTh,
UTO HAlle 3aKOHOJATEIHCTBO, A TAK/KE BOCHHHE KOJEKCH
aserpiiickiit, repmanckifi, ¢pannysckiii, urariasckifi, Gean-
rifickiii m mBeifinapckifi ocraBIATEH coBepuIeHHO (€3 pas-
pbmenia Bonpoch o 3Haueniu GpopMH nmpmrasamiii u o mparb
MOJAUNHCHHATO HE IOBHHOBATHCA NPHUKA3y, JINIIEHHOMY 3a-
KOHHHXB OCHOBamHilt. 3a orcyTcTBieMb KakuX® an6o 1o
9TOMY HOBOXY Ykasamiifi BBH sakonbt Bcskoe pbmenie Bo-
npoca GyXeTs npomsBoIbHHMB. [losroMy, moizaraems, BO3-
MOKHO YCTAHOBATH IMmb cabaylomee upaBmio: ecin BB
sakoRs onpexabienn TouHO TH cayuam, KOrja XaHHOE NpH-
KasaHie MOKeTb OHTBH OTAAHO, M YKA3aHH q)opuanmocm
00s3aTeIbHO NPEXMeCTBYOIIiA HIM CONPOBOKIRIIIA 3TO
npukasanie, To noAuMHeHHHH He mmMbers npaBa mOBHHO-
BaThCAl, KOIJA YKa3aHHHA 00CTOATEIHCTBA HE HACTYIILIA
WIH YCTAHOBIEHHHH (OPMAIHFHOCTH He BHIOIHEHH. JTO
npexiaraeMoe INPABHIO OCHOBAHO HRa TOM'h Coo0pakeHin,
YTO UpEeNNCAHia 3aKoHA He MOryT: OHTH oTMbHERH upH-
Ka30Mb HAUAJIRHEKA. 3aKoHb, ompexbias T8 mum xpyria
YCIOBifl, IDH KOTOPHX> MOKETH OHTh OTAAHD HNPHKa3b,
TbMB caMHMDB O00BABIACTE TpefoBamie, He YJXOBICTBOPA-
IIee STAMD YCIOBiAMb,— I0PUANUYECKH BHUTOKHHMB. OanHp
36 cIyuaess npmsHanHofi BB camoMb 3akonhs Heoba3a-
TEIBHOCTH [PHKA3a, HEYNOBIETBODPAOIAr0 (POPMAILHHMS
YCIOBiAME, OHIB YKa3agh BHIIE, MMERAHO, PACIOpAKEHIe
0 xonyekd KapaylbHHMD HAYAIGHAKOMD Kb OXPAHAECMHMD.



'KIAJOBHMD WIH JIeHGKHHMB cYHAyKaMb (§ 217—219 yer.
rapuus. cxyxO6u). Boirmoro BHAMamia 3acrymHBaeTs BO-
JpOCH O 3HAUEHIN 3aKOHHOCTH OCHOBaHIE m cobmoxeHinm
-(opmarbHOcTeil mpm ynorpeGienim BofickaMm opykia BB
CIyuasaxh HAPOXHHXD 0e3nopaAkoBb. TaKkb Kakp 3aKOHD
"“TOYHO YKa3HBaeTh JBa YCJIOBiA npasoMBprocTH YHOTpe-
‘Gaenis opyxis—HapylleHie HApOXOMB OGMECTBEHHATO IIO-
paaka m upmeyrersie ma Mberh mpexcraBmTexeit rpamiaH-
-CKOfi BIacTH, a TakkKe XO3BOI#eTH (KpoMb caydaeBs HeoO-
xoxuMoii 0o60poEH) npnGbrayTs Kb cmak opy:kia, TOIBKO
mocrh npeaBapeHia HENOBHAYIIUXCA CJIOBAMH M CHTHA-
I0MB, TO, N0 MoeMy MubHil0, IpUKa3h HIM KOMaHAA Ha-
Y4albHUKA — ¢TPBIATE BB TOANY HAPOAR, HE NPOHBIANIIYIO
HUYBMB CBOMXD 3aKOHONPOTMBAHXDH Hambpenmii, npu om-
CYMCMEIU HA MM IPANCOUHCKOU 6AACTIU U PANTE NPED-
8APENIR, YCMANOBACHHBING NOPAOKOMS HENOBUNYIOUWUTCR, —
‘TAKOH LpPAKA3P He MONIEKUTD HCHONHEHII0 NONYNHEHHHMH,
-4 NOBAHOBEHie MXb MO0XOOHOMY NpPHKA3y-—NPECTYIHO.
Pesommpya Bce m3nomennoe BB Hacroamefl riasb,
MOKHO NPHATH Kb ciBiyomums BHBoXaMb. Pexakmio 69
cr. XXII kn., a Takxke NPUHIUN'G, lOJOKEHHHHE BB ed
-OCHOBAHI€, HeIh3 NPU3HATH yAoBIeTBopuTexbHEMA. 1o xbii-
CTBYIOI[EMY 3AKOHOJATEILCTBY, XbdAHie, coBepHIeHHOE IO
TPHKA3y HAYAILHAKA NOAYAHEHHHMDb, HE NOLICKRATH BMb-
HeHil0 mocrbiEeMy BT BHHY TOIHKO TOUJA, KOTAa, mo MEL-
Hil0 CyJXa, NOAUMHEHHHH GHID INUIEHD BO3MOKHOCTH pac-
11038aTh BB IpHKash HauaisEMEa TpeOoBaHie COBEPIIATH
Abanie, BocmpemenHoe 3akoHOMD NOAB CTpaxoMb Ooxbe
TAKKALO HAKA3aHiA, UBMD BSHCKAHie JAMCUHIIMHADHOE ).
OTBbTCTBEHROCTH NMONUMHEHHATO HE 3ABACATDL OTH CIY:&KeO-
HAro0 MiM HecrysxeOHaro xapakrepa upukasamia. IIpmkasa-
Hie cosepuwums Onanie mpasommproe, HO Heo0X0oAMMOE HA-
YATRHUKY JI8 XOCTUWKEHIA npecmynwol umwau, 00A3aTEILHO
Axs IoXuMHEeHRaro, xota 6w 3ta whabr Onia emy ussberna,
‘TAKD KAKB 3aKOHD TOBOPHTH O ,OMAHIATS ABHO NPECTYI-
HEXB.* llpeBHmenie nauarbHMKOMD NPEJOCTABICHNON eMy
BJIACTH HE OCBOOOKAAeTHh NOXUMHEHHATO OTH O0A3AHHOCTH

) 3to mocablHee ycIoBie BbITEKAeTDh 3L NPHBEeHHArO Bbille pbil.

Tnapraro Boenmaro Cyia 1889 r. Ne 93, Takh Kakb IBsiHie IOBHHOBABIIHXCS
MOAYAHEHHBIXD (YUUTeTell MOTOIbIXD COLIATD) IPETyCMOTPBHO 186 cr. XXII
XH., JOIycKaolefl HCUANIMHAPHOe B3bICKaHie.
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NOBMHOBEHIA U coxbanHOe He MoxeTh OHTH BMBHEHO eMy
BB BuHY. HeuoBunosenie nmpmkasy HaualhAnka He BMBHsET-
cd IOXYAHEHHOMY Bb BHHY, €clIH NIPHKa3b OHIB OTME-
HEH'h BHCMNMMDL NPAMHMB HauaxpEKOMB. CoBepmernie 1o
NpUKA3y HAYAIHHAKA TAKOro 1baAHiA, DpecTymHOCTH KOTO-
paro 3aBHCHTH TOJBKO OTH OTCYTCTBiA B3aKOHHHXD OCHO-
BaHifi npmkasa i HecoOIw0AeHIs PopMarbHOCTEH,—MOKETH
OuTh BMBHEA0 NOJUMHEHHOMY Bh BHHY, JAINh IpH cCylle-
CTBOBAHIM NpPAMOro YKasamia BB 3akons T1hxb o06cTOA-
TEIhCTBD, [PU HATAUYHOCTH KOTOPHXB IbAHie MOxKeTH GHTSE-
npukas3ago n Thxs QopMarbHOCTEH, coli0AeHie KOTOPHXH.
0043aTeIbHO.

MoxHo mnomenats, 4To0H NIpn mnepecMoTpt BOMHCKATO:
ycTaBa, OHID HCKINUEHH NPH3HAKD ABHOA NpPeCTYHNHOCTH
npnkazanHaro ybaHiA, ¥ Heo0A3aTEILHOCTH NpUKasa GHUIA

0n 00ycCIOBIEHA NMPECTYDHOKO %®.att0 NpPeINMCAaHHATO HA*
dalLHAKOMS nbanid.

X.

Mu pascvorpbin, TakuMs 06pasomsb, coxepxanie TExB.
NpAuYAHD HeBMBHEHiA BB BOEHHO-YI0OJIOBHOMB upash, Koro-
pHA, 00 OPUHATOR MHOK0 TEPMHUHOIOTIM, OTHOCATCA Kb UH-
eIy npEumATG opuinueckaro xapakrepa. OcmoBmas uepra.
UXP 3aKI0UAETCA BB TOMB, UTO OTHOIIEHiA CYOBEeKTa Mo-
CATATEILCTBA Kb O00BEKTY ONPeABIAITCA 3aKOHOMB, a NO-
TOMY U caMoe MNOCATATeIsCTBO Bcerjaa npaBombpro. Mmaue
'Ka3aTh, OCHOBAHiA HeBMbHeHiA BB BAAY JeXKaTh BB ca-
MOMB 3aKOHB, KOTOpDHIl NpeInmcHBAaeTs HIN X03BOIAETH -
Ibanie. [Ipnm narmusocTw ke TBXB NPHUAHEDB, KOTOPHA MHOIO -
HasBaHH (QaxkTnuecknMu. Abanie He BMbHAETCA BB BHHY
TOIBKO BeabacTBie 0coOHXB ycaoiii xbarersHOCTH, BO3AM- -
KAaOMAX'h> NI BONPEKM B3AKOHA, MJIU COBEpPIIEHHO He3aBH-
cuMo oTH ero mpeammcaniii. Ilocarareinerso, yumHeHHOE
BB COCTOAHIM HeoOXoxmMoii 060poHH, He BMbHAeTcA BH BH-
HY 000pOHAIIEMYCSd TOIBKO NOTOMY, UYTO OH'b IOABEpreA
IPOTUBO3AKOHHOMY HamajgeHilo. (OGopoma  He cOCTABIACTD -
003aHHOCTH JIWIA, A CBb APYrofi CTOPOHH, BO3HNKHOBEHie
npaBa— COBEPIIUTH HA JMUHOCTH HANAJAIMATO MOCATraTEIb-
CTBO, He mNojIexamee BMBHEHi0, 3aBHCHTH He OTH BOJM:
JANA, OCYI[eCTBIAIONIATO 9TO IIPaBO, a OTb HPOTHBO3A- -
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KOHHATO sKexapia Hanajalomaro. 1IpaBo codcrBemnocTn Mo-
AeTD BOSHBKHYTH TOIHKO TOTA, KOTAA IMIO TI0KEIAETH CTAThH
c00CTBEHHNKOM's W CcoBepmuTb pALs abicrsiif, koTopHMB
3aKOHD c000MAeTh 3HAaueHie NepeHOCAMMX's NpeiMers o6-
IaJaHiA U3b TOCHOACTBA OAHOr0 JUIA BB Cepy BIacT
aApyroro. Bee, coBepmenHoe JIMIOMB BB YKAaSAHHHXD 3aK0-
HOM'b npexbiaxs cy0heKTHBHATO NPABA MIN O03aAHHOCTH, He
nojueKAT> BMBHEHI0 BL BHAY, XOTA OH NpPH 3TOMD HApy-
IMaloch MPaBoO APYTOTO HIM NPMUMHANCA eMY Bpexs. Mexay
TEMB IPABO 110CATaTENHCTBA HA IMUHOCTH NPOTABOSAKOHHO Ha-
NAJA0MAr0 CO3JaeTcsd HE 3AKOHOM M He BOXe O0JOpOHH-
omaroes, a npecTyuHoii (Bp 00beKTHBHOMS CMHCxB) nbs-
TeIHHOCTHI0 HANAKaKmAaro, ero Boaewo. IIpaso n6opoun Bosnum-
KAeTh TOARKO TOTAR, KOTJA 1pYyToe IAN0 [0/KeIaeT’h COBEPITHTH
IBiicTBie IPOTHBO3AKOHHOE M HPEKPAIAETCA Ch MOMEHTA OTKA -
32 HANAJAIOIIATO OTH JOCTHAEHias M30paHHOH MMB mpecTyn-
Hoii whbim. Ilpnunna reBmbuenia BB BHHY 06opoHAKIEMY-
¢ ero HACHIBCTBEHHHXD IBHCTBil JeKHTH BB 06beKTHB-
HOMDB ¢pawmm wmanadenwin, a He BB cy(bekTaBHOMDb mpaBh
o6oporn. T'B ke coobpaxenia ornocarcs Kb ABAHIAMD,
COBEpPUIEHHHMs Bb COCTOAHIM Kpafimeili He00GX0QUMOCTH.
Bosmnknopenie sBienii BEBIIHATO Mipa, MOTYmMXB mOCTA-
BUTH IMNOO BB COCTOAHIE HEOOXOAMMOCTH HAPYIIATH IPABO
APYTOro, BaBHCATH MUCKIIOUHTEIPHO OTb  crydafinaro
B3aumopbilcTBia JusMUecKUXD CMIB, He BXOAAMATO BB
npexsuxbHie HU 3aKOHOJATeNsA, HH CYG'bEKTA MOCIIATENh-
crea. He o6asanrocTs M He 1paBo NMOGYKAAOTH JIAIO
copepmuTh 0OBLeKTUBHO HempaBoMbpHoe xbamie, a amure
HE00X0MMOCTh eNacTh cBoe Gjaro Ha cueTs Giara Apyro-
ro; npuyeMs 3Ta HeOOXOAMMOCTH BCEra YCIOBHA U CO3AAHA
He BOJEK 3akoHozaTerd minm cyOsekra xbamia, a sabmun-
MO ABIEHIAMH, (AaKTHUECKMMD MHOJOKeHieMB JuHa. 3aThbMb,
HapynieHie IpaBb TPETHUXB JUIU, NIPH OTCYTCTBIA BO3MOK-
Hoctn npexsnabrTe nocibxcreia xbamix maw upu 3abay-
AJEHIM 0 ero COAepXKAHIM M BPEXOHOCHOCTH, KAKDH HpOMCTE-
Kaomee u3b NepexToBs cosHania iuua xbiicTBynomaro, He
MOKETHh OHTH JA03BOJEHO, NPEMIACAHO WIA 3aNpemeH0 3a-
KOHOM’B, T4KD KaKD I[pPABOHADYIIEHie cO3Jaerca BB HTHXD
cIyyadx’h He BOJel0 H CO3HAHIEMh JHIA, a cOUeTAHIEMD H
B3anmopbiicTBieMb (m3nuecknxb, Bb OGIIHPHOMD CMHCEITH,
cuab. Bpexnmsa mocrbxersia cryuaifHaro mim ommGouHaro
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Abania peBMbHAIOTCA BB BHHY INOTOMY, UYTO OnAHMIA 3TH,
camu 1o cedh, Gyiryunm Jmmbe NUPOABIEHIeMD PABIMUHEIXD
CHID NPUPOAH, He MMBIOTL OPAAMUECKAI0 3HAUEHIdA.
. JaBacAMOCTh YKA3AHHHX'b UPUINHD HeBMbBHeHia oTB
paKTHUECKATO MNOJIOAKEHiA MIM COCTOAHIA JUOA CO3XAETH
He00X0InMoCTh ocofaro omnpexbienis 3STHXB NPHYNHD BL
BOEHHO-YTOJOBHOMB IpaBbh He TOIBKO BH OTHOIIEHIH CO-
JepxKaHid WX, HO W BB OTHOMEHIM THX'h NPEHIANOBH, KO-
TOPHE JOIKHH OHTH MOJNO0KEHH Bb HX'b OCHOBaHie. Boel-
HO® NPABO, KAKD oOlpexbidiomee OpraHU3anil0 m ycroBid
JBaTenrHOCTA BOICKA, YyNIPABIAEMAro TOIBKO BOJNEI BOMKIA,
He MOKeTh OCTABMTh Oesh pasphmedia Bompocs o ThXB
XbiicTBiAXs €ro wieHoBh, KOTOPHA HAPYIIAITL YCTAHO
BIeHHH#A BBh Boiickh OTHONIeHiA W IOCATAIOTH HA YCIOBiA
~ero yenbmmuofi xbarerrrocru. Cojxepsanie u HampaBlIeHie
XBATEILHOCTA BOMHA MOKeTHh OHTH onpexbieHo TOIBKO
BOJE BOXAA, a He npecTynHuMu xbiterBiaMm xpyroro
BOGHHOCTY/KAI[Ar0 MiIM cIydyafiHEMA ABIediAMa BHBUIHATO
mipa. BoenHo - yrorosEoe npaBo, Bb OTHOmeHiM QakT@ue-
CKUXH NIPNUMHD HeBMbBHEHif, JONKHO, KAKD 3T0 OHIO YiKe
BHIIE YKa3aHO, onpexbinTs HEOOX0IMMOCTH OCOGHX'D IIOCTA-
HOBJCHId, KacalOmMUXed 3THXH NPAYUHD HeBMBHeHid, YKa-
3aTh OCHOBaHiA H3BATIH M BHACHATL BUBMOKHOCTH CHEIiaTb-
HOoil KOHCTPYKLiE coorBbTeTBYOIMXD onpexbreniit 3akona.

JonyernMo i Bb BOeHHOMb OHTYy HeBMbHeHie BB
BuHY AbAHi{, COBEPIIEHHHX> BB COCTOHAHIM HEOOXOAMMOI
o6oponn?

Boernoe npaBo onpexbisers oTHOmeHiA MemAy Ha-
YANGHUKAMHE ¢ NOXYAHEHHHMH, CTAPIIMMH M MJIAJANIAMA, A
OTYACTH, BB BHIY COBMBCTHATO COTPYAHMUECTBA, M OTHO-
MeHiA PAaBHHXD MexAy coboii. Hopmm BoeHmaro upasa u
OHTPH Boficka He NOrJIOMEATH, OAHAKO, COBEDIIEHHO IMIHO-
CTH BOEHHOCIYKAIUX'B, & OCTABIAITH IBATEILHOCTH HUX'b
uspbernnii mpoectops BB THXB cayualnxs, Korjga TpedoBaHia
Ccxyx0H He BH3HBATH HEOOXOANMOCTH OrpaHHUeHiil,

Bourt coxpausers, Kaks MH Buxbiam, Beh npasa rpask-
JAHHHA, M €MY BOCIpeUlaeTcs TOJIHbKO ocyliecTBieHie HBKo-
TOPHX'h NpaBh, HecOBMBCTHOE €b yCIOBiAMA BomHCKOM 1ba-
TeabnocT. OTHOMIeHiA NMIP HAYAIBCTBYIOUMX'H M HOXYH-
HeHHHXH onpexbmmzores Toxpko Bb Toii MBph, BB Kakoi
9TO HEOOXOAMMO JIA jocrmaeHis wbiei Bomackaro Bocnu-
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ragia ¥ yenbxa BoemEHXDb xbiicrsifi. IlosTomMy HauarsEm-
Ky NpeloCTaBldeTcA NPABO He HA JMYHOCTH IOXYNHEHHATO,
a Torpko Ha ero abiicTBiA, HYKHHA X119 XOCTMKeHIA YKa-
3aEENXb Ibied. Hauarsauks Moxers TpeGoBaTh 0TH MOX-
YMHEHHAr0 MOJHATO HANDAKeHIA (HU3NUECKAXD CHIb,
HO Jaa  joctuxenia nbim, ykasaEHoOH BoxkIeMB, a
He cBoeil IMuHON; HAauaIbHUKB MOKETH TpPeGoBaTh OTH
NOJIYNHEHHATO BCAKWXs KEPTBH, HO He JIA YJIOBIe-
TBOPeHiA CBOMXD :KelaHili, a ToxpKO AIA Oxara BOi-
CKa N TroCyJapecTBa; HAYAIBHHKD MOMKETH CTBCHATH CBO-
foxy mOXUMHEHAAro, nocArath HA ero camoxw6ie (BHro-
BOPH), 3A0pPOBhE, JKU3HH, HO TOIBKO JIA NPHHYKAEHIR
¥b AbiicTBiaMb o6a3arersHEMB. Ilpnkasanie mauaipRmKa-—
ACHOJIHATH padoOTy MIA ero IMYHAro oforamenia, GpocuTs-
¢ BB OTOHb JIf CHACEHIA ero ropamaro MMYIECTBA HIH,
Jaxke, 111 cOAaceHis ero GIM3KMXH POJHHXB,—Takoe Tpe6o-
BaHie IIA MOAYMHEHHAro He 00A3aTeIbHO. 3aKIOUeHie 1I0X-
UMHEHHATO Bh KapOept 3a HexelaHie JaTh HAUAIGHAKY
JXeHbrn B3aiiMH, HaHeCeHie IOJUMHEHHOMY YJIAapOBB, PAHbD,
npuunnenie yBbuiil, cMepTn, kKpom’b. ciyuaepp yKAaSaHHHXD
Bb 3aKOHB, KOTJa HAUAIBHHKD YINOJIHOMOUEHH NPHHYKAATH
CHIOK) CONPOTHBIAIIMIATOCA INOJYMHEHHArO; OTHATIE y HO-
crbXHATO €ro MMYIIecTBA, IOCATATEIHCTBO HA OIMSKAXH
MOAUMHEHHOMY JIHI's,—Bch aTm TpeboBania m xbiicTsia Ha-
YAJIBHHKA NPECTYNH, A MOKOPHOCTH HMTEL €O CTODOHH IOX-
UMHEHHAT'0 He ods3areibHA. HaualpHEKD IpecTyNeHd Ho-
TOMY, YTO OHB cBouMEm XbBiACTBiAMU OTpHIaeTHs BOIO BeEp-
XOBHATO BOKJIfA, & OTKa3b IIOBHHOBATHCA WIN MOKOPUTHCA
curb HAYAIBHMKA €O CTOPOHH INOJUMHERHAI'0 —IIpaBOMEpens
IOTOMY, YTO BOMKJAb 3aNnpellaers HCIOIHEHie IpuKasaHiil
IPECTYNHHXD M He TpefyerTh CaMooTpeueHid BH JIAYHHXD
nHTEpecax’d IpecTynHaro HauaasEuka. JbiierBia nojunnen-
HAI'0, HENOBUHYIOMATOCHA IPECTYNHOMY NPHKA3y HAYAIbLHH-
Ka, Cb HopMa.bHOY CTOPOHH IPECTYNHH, HO HE IONIEKATH
puwbHeHI0 BH BHHY, IOTOMY UTO TpedoBamie HaYaJibHAKA
IOpUAMYECKN He 00f3aTelbHO, A OTKA3b NOAYMHEHHATO —
cy0bexTuBHO npaBoMbpern, Kakb coBnajaomii ¢t Boiew
BO&AA M 3akomojarens. OrpaskeHie cHmIOK0 INpecTYIHArO
HADQJEHis HAYAIBHUKA, HopMavno BHpakaeTb co00K0 HA-
KasyeMoe UOCATATeIBCTBO HA JINUHOCTH nocrbamaro, Ho Gy-
Ayun IMIMb CpPeXCTBOMB 3amHTH orh AbficTsifi mpeeryn-
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HHXB, M He 3akiouad BB ce0b oTpmuamia Boam BOxkIA
(Taks Kakp 110 HampaBleHil0 cBoeMy xbiicTBie moxummen-
HATO TIPOTHBONONOKHO TNPECTYUHOMY IBARII0 HAYATLHAKA),
TaKOe OTpakeHie MOJUMHEHHHMD Hanajenia — npaBoMbpHO
A He Moxerb OHTH BMBHeHo emy BB BHHY. IOpuan-
uecKid OTHOUIeHis NOJUMHEHHOCTH MeX]Yy HAYAILHUKOM',
OTJAIMUMD NPECTYIHOE NPUKA3aHie, N NOAUNHEHHHMb, ero
BOCIPHHUMAOINAMS, He paspylIaoTca (GaKkTOMB MpexbABie-
Hig Tpe§oBamif, 3alpelleHHATO 3aKOHOMh, HO 3TOTH (GAKTH
0¢BO0OOXKIAETD MNOJXUNHEHHATO OTH 00A3aHHOCTH MOBHHOBATh-
ca. Hanmajawomii Ba nojxumHeHHAr0 HAYAILHAKD He liepe-
craeTh OHTh TAKOBHMDB, HO (akT'h HanajaeHia o0cB06GOX-
AaeTh UOJUNHEHHATO OTH O0A3AHHOCTU IOKOpAThCH BOah
IPECTYNHATO HAYAIGHAKA M JaeTh eMy IPaBO MpPOTHBOMNO-
¢raBuTh Boab mocrbxuAro cBoo Boaw, Kakb 3T0 HmMbers
MBeTO IpH HeNOBHHOBEHIMm IPOTHBO3AaKOHHOMY HNPHKA3AHII.

Orpunars Be npuananb npaBo BeoGxoammofi 06opoust
NOAYMHEHHATO MPOTHBG IIPECTYNHATO HAaNAaleHid HAualb-
HHKAa —HEBO3MOKHO. T'akoe orpmnamie coo0IaeTh HAYATL-
HHKY OPABO PacHOPAMKEHiS KU3HBI0 M CMEPTHIO HOJUMHEH-
Haro, a mocrbiHATO CTABHTH BB NOIOKeHie pada; oo pas-
pyIIaeTs WJIEI0 BOMHCKON XWCHUILIMHH, TAKB KaKb 00A3H-
BAaeTh MMOAYMHEHHATO0 TNOBHHOBATHCA He TOJBKO BOXb 3ako-
HOJaTeld W BOMAAA, HO W npecTynHoii Boxb BauarbHmKA,
npenefperapomaro 3samnperaMH 3akoHa. Takoe oTpnnanie
IaeTs HAYAJILHAKY BO3MOKHOCTH YJXOBIETBOPATH Bch cBom
KODHCTHHA N THYCHHA KelaHid, TaKb KaKb yrposa Haka-
3aHieMh BO MHOTHXDb CIYYasxX’® He JOCTMraeTs H He MO-
#eTp jJocturEyTh nbiu. Ecam 3akons npusaaers c¢y6s-
eKTHBHOE IPABO INIA, TO He Mokerh BMBHATH mocrbiuemy
Bb BHHY 00GOpPOHY 3TOro IpaBa, HEJOCTATOYHO OTPAKIECH-
Haro rocyXapCTBEHHOH BRacThi0.

Mosxkers mokasaThed HAa MNEPBHil B3rIAAH CHOPHHMB
BOIpocHh 0 npaBb 060pPOHH NOJYAHEHHHMD TPETHHXH JIAND
IpA NpPOTHBO3AKOHHOMD Hanajenim Havaipaumka. Ho, npu
6xmxafimems pascMorpbmiu, oTpmmamie aToro mnpaBa He
nHojpxaeTca CKOIbKO HEAOYAb TBepioMy o6ocmoBamio. Bos-
MOkHOCTH JaTh BEpHHE oTBBTHE Ha Bonpoer Hepbiko BO3-
pacraers, ecim Npu paspbmenin ero BATH OTH YACTHHXD
cayuaerb Kb oOmumsb:—Goxbe sacmas dopma xanmaro, oT-
XBIbHArO ABIEHisA, CONNCTABIEHHATO CB pPAIOMD ABIeHil

17
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AHATOTMYHHX'b, 1103BOJAAETH BHPaGOTaTh THI'L sIBIEeHiil oupe-
Ibiednaro cogepmania m JaTh WM HalIeKAIYI ONBHKY.
IIpumburMe 3TOTH MeToAs Kb paspbumieHilo TOAbKO uToO
MOCTABIEHHATO BoONpoca o npaBb o006upoHB 110JUMHEHHHEMB
TPeTHHX's JUI'b PN HANAXEHIM HAYAIbHHUKA.

IIpencraBums cedb mnoxoxeHie IOJYMHEHHATO, PAXO-
BOT0 wWin oduuepa, 3T0 (e3pasinyHO, BB INPHCYTCTBIM KO-
TOparo Bb yeiuneHHOME Mberh navaasnwuxs Hanazaers Cb
nbaki0 IMmIenis AKM3HE H C¢Bb OpYykKieMB BB PYKaxb ua
€60€20 HAUAABHUKA, T. €. HA NPAMOTO HAYAJIHLHAKA NPACYT-
crBylomaro noxunmeennaro. IloaBeprumiiica Banaxenilo c¢b
IepBaro ;K¢ MOMEHTA JAMEHDb BU3MOMKHOCTH NpPU3BaTh HA
HOMOIs WIH NPHKA3ATH NMPHCYTCTBYIIIEMY INIOJUMHEHHOMY
BaIUTATH €r0 OTH Hacmuia. BOamsu HBTH HAKOrO H3B IMIB
NOCTOPOHHNXB. MomeTh JM HOXUMHEHHH ymoTpeduTs cmay
IPOTHRS HANABHIATO HAYANBHUKA I COACEHIiA KH3HH APY-
roro HausaxpHuKa? lloxaraems, uro kaxAHi BOEHHOCTY:KA-
mifi, kaknxp OH OHP HA OHIB BO33pbHiE HA oTHOINeHid
IOJUAHEHHOCTH, Kb Kakoil OH apMim oOHB HH HpHUHANIe-
RaIb, IACTH TOIBKO MoXxoxuTeabHHH 0TBBTH. Boxke Toro—
GorpmuHCTBO NpH3HAeTHs XBHCTBiA MOXUNHEHHATO HE TOIBKO
X03BOJIEHHHMH, HO Jaxe o00A3aTeIbHHMH, TAKb Kakb He-
OKazAHie MOMOIIH HAYAILHUKY, HOABEprmeMycd HanajieHiio,
Oyzers sakmouyarh BB ceHbs Beh NpU3HAKM INIPECTYNHATO
nonyeraTeirbeTsa. Psajposoil, koTopuit, GpocnBmucs Ha MiIax-
maro ojumepa pOTH, XIA ClaceHid KHU3HA CBOEr0 POTHATO
KOMaHJHpA, CHIOK OTTAIMTH HANAJAIOIATO, BHPBETh Y HEro
U356 PYKB OpYyKie, ONPOKHHETDH Jaike NPECTYNBHKA HA 3eM-
10 ¥ BOOOIme MOCTABHTH €I'0 BH HEBO3MOMKHOCTH BDPEARTH
IPYTOMY, He MokeTh OTBBuaTh 3a Hacumiie HAXh HAYANB-
HAKOM'B, TAKD KAKBH OHD He HACWIie COBEpPIIANB, 4 CHACAID
AH3Hb CBOEMY HAUYAJIbHHWKY; NpECTYlIeHs He 3TOTH IOXYM-
HeNnHHi, a TOTh, KOTOPHIi, ocraBadch 3puTeleMsb, OyreTs
HDOUYTHTEIBHO IPOCUTH CBOEro odinepa Be YOHBATH POTHArO
KOMaHJMpa.

Raxymasnca HeBO3MOKHOCTh JONYCTHTH 65 NPUHUURM
000poRY NOJUNMHEHHHMb TPeThUX'h JHIODL IPH NPOTHBO3A-
KOHHOM'P HANAJEHiN HAYAIBHUKA O00DBLACHAETCA HEHOPMAXh-
HHM'b OTHOUIGHieM’b TeOpid, NPAKTHKH M 3AKOHOJATEIhCTB'H
Kb HAPYINeHiAMD NPaBUIb IIOJYHHEHHOCTH M UMHONOUMTAHISA.
Ilpukazamie Miagmaro opumepa yOMTH, KOMAHAHPA POTH
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npusHaercs (e3yCHoBHO IPOTHBO3AKOHHHMD U He IOjLTe-
MUTD MCHOIHEHI0; I0XYMHEHHHIi, ncmoanuBIIifi moxoGmaro
pPOAa NPHUKA3H, HE MOMKETH COBEpPIIEHHO CCHAATHCA BB CBOE
onmpaBjanie Ha o0g3arerbROCTh NoBuHOBeHid. KEcau yoiii-
€TBO POTHAr0 KOMaHXHpa OyjieTh cOBepmIaThCA [OCTOPOH-
HAMB JALOMB, M0 OATOBOPY MIANIIATO OPHUEpA, WIM AasKe
70 ero NPUKA3AHIO OAHMMD U3H IOIUAHEHHHXB, TO APYroi
nojAunHeRnHii Oyaers BB mpaBk u xaxe 0093aHb, ecan
uMbers (QU3MYCCKY0 KB TOMY BO3MOKHOCTH, HPHIOKATH
Beh cBom cmiaH JA14 cnmacenid HAaualbHHKA, XO0T# OH Ipy-
- roif HauANBPHWKD, MMEHHO —Miaimiii odmuepnb, moACTpEKa-
Telb, mpucyTerBylomiii ma MBerb npecrynnenia, sampe-
UANh 9TOMY IOAYMHEHHOMY BCAKOe BMBIIATEIHCTBO M IpH-
KasnBalb OH emy yrammteed. Ho gocrarouno aromy odm-
Iepy B3ATh Bh CBOM DYKH HOXKDB AIA HAHECEHiA JAPYroMy
CMepTHAro yjaapa, 4To0H mpaBo M O0A3AHHOCTH TOXUMHEH-
Haro oOparmimch Bb HuuTOo. [loxummenmmit, oTkasaBmiiica
HCIONHNUTH IIPECTYIHOE UpHKA3aHie HAYAIBHHKA M TBMbB
HApymuBIIifi opmaasrno 0043aHHOCTH ILOBHHOBEHidA, NPH-
3HaeTCd He TOIBKO He IoAIeRammM’b OTBBTCTBEHHOCTH 3a
Takoe HEUOBMHOBEHie, HO OHO CTABUTCA eMy JXa#ke BH 00d-
sagHocTh. Mex1y ThMb fopmanrsuoe HapymleHie UpaBHIB
QUHOMOYNTAHIA, COBeplleRHoe XIfA CHAaceHid XPYroro JIMUA,
ONOKUMD —HAYANLHAKA, W JUIA IIPEKpalleHis upecTymre-
nif, — BMBuAerca moxunHeHHoMY BB BuHY. lloBuRoBenie
IpPHKA3Yy, IlepBasg M IIaBHAA O0GA3AHHOCTH IOXYMHEHHATO,
oGycroBIABaeTCA 3AKOHHOCTHIO TpeGoBamia; 00A3AHHOCTD
se BClOMoraTerbHasd,—BHEBIIHee NOYTeHie KB JHYHOCTH K
3BaHII0 HAYAIbHMKA, CTABHTCA BHIIE 3aKOHA, HCUOJHEHie
ee Tpefyercd BoO uT0 On TO Hm crairo. Vna Takams myreM®m
crbayers NpU3HATH NPECTYNHHMB TOr0 NOXUMEEHHATrO, KO-
TOpHIl JId chaceHid BEPXOBHAr0 BOMAA, OTTOIKHETH, YAA-
pETH MIA YObETH CBOEro HAUAJHLHAAKA, INOKYIIAKIIATO HA
JRH3Hb 3TOTO BOAJAA.

Bo B3atoMs Hamu npumbBplb nmogumHeHHHI 060pOHAETH
HAYAIHHUKA W 3TOMY 00CTOATEIbCTBY MOKeTHh OHTH HpH-
Aano pbmawomee 3pavenie. Ho rakoit Bsraaxs Gyzers co-
pepmenno ommbouens. Ilpurnuns exmsenia Bosiaraerd Ha
BcEXb BOMHOBB O0A3aHHOCTH B3AMMHOH NOAAEPKKA A IO-
momu. Hauarnnukb, npemeGpermiii Bo BpeMms cpaxeHia
BO3MOKHOCTHIO CIACTH OAHOTO M3 CBOHX'H NOAUHHEHHHX'D

17+
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O0TB HENOCPeACTBEHHO rpossmieli eMy omacHoctm, mnpecry-
NeHs He TOILKO HPABCTBEHHO, HO M KOPAIMYECKH, HOTOMY
uro cBomMb OesxbiicTBieMB> OHP Kakh OH OTKasHBaercs
oTh coBMBCTHArO COTPYAHMUECTBA, OTH BHIOIHEHIA OJHOrO
n3'p ybiicTpili, HEOOXOIUMHXD JIA XOCTH:xKeHIA whim Bofi-
cka——n06510 Haxs Henpiareremb. II10XB TOTH HAUANBHHED,
KOTOPHI TOIBPKO KOMaHJIYeTh, HO OCTABIfAETDH CHOKOfiHO mo-
ru6aTh CBOMXDH NMOJAUAHEHHHXH, MMBA BO3MOKHOCTE NMOMOUL
uMb WM cnactn nxb. IIpecTynens ToTh BOMHB, KOTOpHIE
OTKaMeTh BB MOMOIM HAYAILHAKY, HIA PABHOMY, WIH
miazmemy. Ilepedpasmpya pycekylo NOCIOBENY MOKHO
CKa3aTh, UTO ,XaTa“ BOEHHOCTYKAIIATO HHKOTJA HE MO-
&KeTh CTOATh ,Chb Kpalw‘“-—oHA Beerja AoIKHA GHTH cpeiam
APYTHXBs XaTh, & BOHCKO XOXAKHO NMETH BHAD 3aMKHYTArO
KpyTa. .

Ilo asroMy Bompocy, MH BaXOJAMB COBepIIEHHO Ompe-
XbIeHHO YCTaHOBICHHHH NPHHIAND BB aBeTpiickoM® 3ako-
noxarersersb. Bb mymkrd 36 § 6 Dienst-Reglement cka-
3ano crbayiomee: ,000poHa M 3AUUTA 3HAMEHU, HAUAAB-
HuKa % cmapuiaro, NOMONIb HAXOAANIEMYCA BB OHNACHOCTH
mosapuwy, BB 0CO0EHHOCTH BB MOMEHTH Upe3BHUafinoi
OIACHOCTH, COCTABIAETH 00A3anHOCMb, HEUCHOIHEHie KOTO-
poil He TOIBPKO BIeueTh MO030PH AIA OTABILHArO BOMHA, HO
H BpeIdTH XoOpoMy mMenm Bceil BomHckoit wactm“?'). Ilo-
x06aoe mpaBmio Omio m BE Yuaoxkenim [Ilepemeresa:
,BCAKD HAUANHGHHE H COIXATE JOIKERh M 004345 €CTh
moeapuuye, CBOETO OT'h HempiATeld BHPYYaTh M OyIMIEYHHIT
HAPAAB, SHAMA W IIpOYie 3HAKH eIMKO BO3MOKHO 060po-
HATH TaKb, KaKb JIO0H €My XHUBOTH CBOH H decTh, TOAH
HakazaHiems cMepTm“ (cr. 42).

3amnTa HAUANLHMKA W MO06ApuUwa, KAKB BUIUMB, HPH-
3HAETCA CTOIb K€ CBAMEHHOH 00A3aHHOCTHIO, KaKb W 3a-
muTa 3HaMenn. llnaue m GHTE He MokeTrb, HOTOMY YTO,
ecIn HOTAOHYTH HAUAIGHUKH M TOBAPHImH, TO MOTAGHETH
¥ 3HaMA # Boficko. Ecin mauaibEmks pbmuares nepeaars
BHAMA HeNpiATeI0—MOKHO JIH 3ANPETHTh UOAYHHEHHOMY

1) TIlocranopleHie 3T0O He uMbeTb, OJHAKO, KApPATeJIbHOM CaHKOIiH
YroloBHAro 3akoHa, TaKb Kakb § 518 m. a. mpexycMarpuBaeThb YMBIIIIEH-
Hoe, 0 3100, HemoJaHie IMOMOIIH. '

Tlo aroMy BompoCy 3acilyRHBaeTb, MexIy NIpOYMMb, BHHMaHiA 59 cr.
XXI ra. Ynoxenia 1649 r.
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y0aTh TAKOro HAauAIBHAKA, KOraa HBTH Jpyroro cmocoba
CNACTA apMil0 OTH HECMHIBAEMAro I[030PA KOMYHCTBEHHOR
n3MbHH.

Unronounranie 0043HBaeTHh HOJUAHEHHATO BHPAKATH
3HAKA BHBIIHATO YBAKEHiA HATAIBHAKY, KAKS npedcmasumento
eepxroenazo 6oocon. Ho 06a3aHEOCTH 9TA, BO-NepBHIX'b, HE MO-
#KeTh OHTh a6CONIOTHOM, Takke KAKD M 00A3AHHOCTH HOBHHO-
BEHif, & BO-BTOPHX'b, He MOKeTb OHTH HApYIIeHA TakuMu Xbii-
CTBifAMH IOJUMHEHHATV, KOTOPHA He BHPAKATH coloif oTpH-
na”ig BoIE BepxoBHATO BOkIA. 06A3aTeIbHOCTs UNHOIOUMTA-
Hifd OTHOCHTEIBHA Y:Ke I0TOMY, YTO BOGHHOCIYRAmiii moxy-
YaeTh OpaBa HAUAIBHAKA TOJBKO IIO 1I0BEXBHI0 BOKAA M TOIB-
KO JJIA YIpaBleHid MOJUMHEHHNMHA 10 YKA3aHiAMD BORJAL U BO
HCIOJXHEHie €ro BOJXHM; KaKIHIA moxumneHHHHE Bo BeAkiff Mo-
MEHTHh MOMkeThH npioOpberm npaBa HaualpHAKA, BooOme, H
Jaxe BB OTHONIEHIM TOTO JIHMIA, KOTOPOMY OHB TOIBKO UYTO
Opp mogunEeHb. 3aThMbB, HapymIieHie UHHONOUYHMTAHIA Ipe-
CTYNHO He 0G'beKTMBHO, & CYOBEKTHBHO, T. €. TOIBKO BB
THXb CIyuadxb, KOTAA IOXUMHEHHHi, mocAras Ha HpaB-
CTBEHHYI0 WIH (H3AUECKYI0 JINUHOCTH HAUAIBHHUKA, NpOdA-
BIAeTh THBMP caMHMB HpeHeOpexeHie Kb BOXb BOXKIA.
Ecim npusnaBate npecTynHHMB 6cAxoe HAcHiie NOXUHHEH-
HAro Haxh JIMUHOCTHI) HAUAIGHEKA, TO cabayers, mo Ha-
mMAMB 3aKOHAMB, COCIATH BB KATOPKHHA paGoTH, a Io
APYTHMD 3aKOHOAATEIbCTBAMB—AaKe paseTpbiaTe moxum-
HEHHAro, KOTOpHIii, OpocHBIINCH Cb ONACHOCTHI KU3HH BB
BO1Y, BHTAIINTH 38 BOJOCH YTONAOIIATO HAYAXLHUKA; TOMH
&e orbrcTBeHHOCTH JONKEHB OHID OH HOAIEHKATH YH-
TePB-0pHuIEepPD, KOTOPHil BH HOCIBIHION PYCCKO-TYPEnKYo
BofiAy, 3aMBTHBD HAUpABIEHHHA HA €ro pPOTHATO KOMAH-
Aupa ayira sachBmuxbs BB 3acalb Typokb, CUIbHHMB TOX-
UKOMBH NOBAIMIB CBOEr0 HAYAIBHMKA HAa 3eMIl0 u TEMb
CIACH eMYy KU3Hb, NPAHABD HANPABICHHYI0 Bb HEr0 MYII0
BB ¢BOK rpyas. Ecin 3T nmopunHeHHsle npecTynHH, TO,
KOHEUHO, HpecTyNeHh KaKAHi HoXunHeHHH, 00G0poRA0Mmil
ceda wIm Apyruxs OTh Hacmiia HauwarpHuka. Ho npusmats
ero abarearHOCTh NMpecTYNHOH Hexp3d MOTOMY, UTO BB ero
abidersiaxs wbTh cyObexTuBHOR BuHOBHOCTH, HBTH Hamb-
peHia HapYIIMTH BOXKO 3aKOHOJXATENd, A, HAMDPOTHBH,—ero
abarearHocTs onpexbiderca npexcraBieHieMb 0 npaBoMbp-
Hoit nbam, xocrmkeHilo KOTOpoil mpemATCTBYETh IPeCTyIl-
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HasA Boxa Hauarenuka. Cop Toukm 3pbHiA BoeHHaro mpasa
A JECIMIIMHH—00OpOHA TpETHAXh JINING JAONYCTAMA BB
Goxpmeil aake crememm ubMB 000poHa cefd, TAKB KAKB
caMoo0oporslomifics pPyKOBOZATCA UYBCTBOMB €Tpaxa M
sromsMa, a o0OpoHAIOmMiN APYrAXb, G6e3pasinuHEO0— HAYATH-
HUKOBB, HOJAUMHEHHHWX'H, pPABHHXDL, — NOABEPraeTsb CBOIO
AA3HH ONACHOCTA XIA CUHACEHiA OJHOTO W3H CIOJBMKHAKORD
A NOJBIACTHHX'D BOAJAA, MIABH TOCYAApPCTBA.

Pasurexsunit npumMbpb 060pOHH TpeTHNXD JIHIDB, He
NPUHAONEHCAUUTS K5 60UCKY, NPABOAUTE upodeccopd Kysh-
murb-KapaBaeBr BB cBoeMb Kypeh BOEHHO- yroloBBATO
npaBa (cTp. 258). Moxers AIu NOXYAHERHHI CAI0I0 3amH-
HIATh CBOIO JKeHY, HACIMIYeMYI0 HaualpHAKOMB! Jla, MoxkeTD,
DOTOMY UTO OTpHIAHie mpaBa 0GOPOHH BB TAKMX'H CIyda-
AX'> PABHOCHIBHO OTPHIAHII 3aKOHA.

Ilpaso neobxodumos obGoponst ceba wu MPeMIUTS AUUT
npu NPOMUBOZAKOHHOMS HANAIEHIL HAUANBHUKA, CINAPULALO,
PABHA UL NOOYUHEHHALO O0AHCHO OGUimb 7nNPedocmasreno
6% 6OUCKT KANCOOMY BOUNY, HE3ABUCUMO OMB €10 CAYHCEHHALO
NONVIHCEHIR, MOMOMY MO U3F WUCAA MOMUGOED ONAMEN-
HOCMY  OGOPOHAIOULHIOCA HE UCKAIOUEHA 60AA  BEPTOEHULO
80XCOR, MPECYIOWAR NOKOPHOCTYU MOABKO SMOT 6047, O He
NPECTYNHUNG HCEAAHIAMS HANANAIOULAL0.

Mu He NpPEBOAVMIM HAKAKHXD cooﬁpamenm Bb HOIB3Y
ZOMYCTHMOCTH CAMOOOOPOHH - HAUAJBHUKA MJIM CTAPIAro
OTH NPOTHBO3AKOHHATO HANAXEHiA NOJUMHEHHATO MIM MJax-
Iaro, Takb KaKb BH ITOMH OTHOLIEHIM HMKAKAXD COMHB-
Hifl He BO3HWKAaeTH M He MOKETb BOBHHKHYTH.

IIpaBo moxunHennaro Ha HeoGX0xUMYI0 0GOpOHY mpwW
POTHBO3AKOHHOMb HAIIAJeHin HAualbHAKA BB HAacCTOAIlEe
BpeMs He OTpHIAeTCd HN OJXHEMB M3B UHC.]IA U3BBCTHHX'B
uscabaobareneii BOeHHO-YrOJOBHaro mpaBa. 3a lpH3HAHIE
3TOr0 npaBa BHCKasHBaercsa npodeccops HKyspmuns-Kapa-
BaeBb '); Toro e wMmbHia npodeccopr Hebaors ?), Klee-
mann °), Hecker *), Dangelmaier °), Brauer °), Weisl 7),
Solms °), Wilchelm °), Damianitsch '°). Haks yBmaEME:

1) Boew. yroa. mp. 4. oom. erp. 254—257.

2) }wp("b 4. o0w. cTp. 41; 3) System, s. 55, § 69; %) Lehrbuch, s.
102—104: °) Die Milit. Verbrech. u. Vergehen, s. 14 6) Handbuch S. 3’—33’
") Das Heeres-Strafrecht, s. 155; 8) Strafrecht u. Starfproz, (189") s. 63
%) Commentaire, p. 81, § 1"07; 19) Studien, s. 51 u. 77.
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BnocabacTBin Beh eBpomeiickia BOeHHHA 3aKOHOIATEIHCTBA,
KpoMt Hamero, npm3HAOTH 3TO UPaBO O0OPOHH BB INOI-
HOMB ero o0bemE.

Bonpoes o npm3mamim BB npmEnmmb mnpasa 060poHH
Bb BOGHHOMH OHTY He cabayers cmBwuBaTe ¢b BOIPO-
coMB 0 copep:xkamin m upepbraxs sroro mpaBa. CylrecTBy-
lomis BB Boiicks oOTHomeRid n cmeniaibHHA 06A3aHHOCTH
BOEHHOCIYKAIAX's BHOCATH: HBKoTOpHA n3MbHeHia BB co-
Iep:xaHie mpaBa Heo0xoxuMmoii o00pOHH WO CpaBHEHID CB
HAYaJaMH, NPUHATHMH BB 00UIEYTOJOBHOMB 3aKOHOJATEIh-
erBb m reopiu. BoerHo-yroioBHoe mpaBo M BOeHHHIiT 3a-
KOH'P JOIKHH BB OTHOLIEHIM MHCTHTYTa Heo0xoammoii 06o-
pPOHH pbmATH ABA OCHOBHHXH BONPOCA: ' JONYCKATH JIH
Tpe6oBaHiA M ycCIOBiA BOeHHaro OHTa 000OpPOHY BCAKAro
6rara npm NpPOTMBO3AKOHROMH HA Hero moearateiscTsh Ha-
YaNBHAKA W, BO-BTOPHXB,— KaKie cnocoGH 1 cpeacTBa 060-
POHH MOTYTH OHTH X03BOJIEHH BB apMim?

IToxaraems, uto upu phmenin mepsaro Bompoca He-
00X0MMO0 HCXOANTH H3'b TOr0 NPHHIMNA, UYTO cojlepxKaHie
u npexban (mo me noeodw) mpaBa 0GOPOHH BB YCIOBIAXD
BOGHHATO OHTA ®e Jdoadkcner OGvims obwupume WPAHATHXD
Bb 00meMs YroloBHOMDb 3akoHOjJaTerbcTBE. BB ocHoBamin
npaBa Heo0XOXMMOH OOOPOHH JeKaTh JBA IIEMEHTA — IIPO-
THBO3AaKOHHOCTh HANAJEeHid M OHACHOCTH, yrpoxkammas nb-
koTopoMy OGiary. IIpormBosakommocTh, Kakbh OHIO Yike
YKAa3aHO BHINE, UOHHMAaeTcA 345Ch MCKIOUATEIBHO BE 00B-
eKTHBHOMT CMHCIB, T. e. npaBo 0GOPOHH HE 3aBUCHTDH OTH
JAYHOCTH HANAJAIMAr0, a TAK/KE He 3aBACUTH U OTH JIUU-
HOCTH HamajaeMaro, BbL BHIY, BO-IEePBHXD paBeHCTBA
BehX'’p mepeXh 3aKOHOMB, a BO-BTOPHX'B, HOTOMY, UTO NMpH-
YMHA BO3HUKHOBeHid mpaBa 060poHH JexuTh HE BB AbA-
texb, a Bp AbaniE, B QakrTh 3aKOHOIPOTHBHArO INOCATra-
TeIbCTBA. JIEMEHTH e ONACHOCTH HM BB KakoMb ciyuab
He MOMKETH PACHIMPATH UPABO OGOPOHH Bh BOEHHOMB OH-
Ty, TAKB KAKb OXHA N3B 3aJaubh BOEHHAr0 BOCHHTAHIA:
UCKIIUATH N3 YHCIA MOTHBOBG ABATEILHOCTH BOMHA Ke-
1agie m30b&aTH yrpokaomylo JIMYHOCTA ONACROCTD. Ta-
KUMB 00pa3oMb, CCHIKA BOEHHOCTYKAmaro, Oyxers I TO Ha-
Yaih UKD 1M NONYMHEHEH{, Bb OnpaBjaHie NpeBHIIeHiA IMb
npextiops wim cpeicTBs 06OPOHH, HA MENHTARHOE BeIbX-
CTBie ONACHOCTH UYYBCTBO CTPaxa, He MOKETHh CIYRHTH
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OCHOBaHieMb I OCBOOOMRAeHid BAHOBHATO 0Th OTBBTCTBEH-
goctn. Ho, ¢p apyroii cropomm, pasiuuie Rh CoOxepx&aHiu
Xbaniii MpecTYNHHX® BB BOCHHOMH H TPAKIAHCKOMB OH-
Ty rbiaerp Hem30bKHHMB TOTH BHBOXB, UTO CIyYadm BO3-
HMKHOBEHiA JJIA BOEHHOCIYKAIMUXB IpaBa 00OPOHH, WIA
rounbe, noBoAH Kb Hell MOryTs uMbTe MBCTO TOrxa, Korjia,
BB CHIY NPHHIHIOBE 00Iaro npasa, 000poHa HE JOIYyCTAMA.
Taxb, sanpambps, npu ockopbienin xbiicTBieMb, He yrpo-
AAOMEMB OLIACTHOCTHIO 3J10POBBI0, 00MIill YIONOBHRI 3aKOHB
MOKeTh He JAONYCKaTh OOOPOHH; HO HEeOOXOXHMOCTH 3TOH
000pOHH MOETH NPH3HATH 3aKOHD BOGHHHi, ecim OCKOp-
GaseMHii—HAUANbHEKD, TAKD KAKD BB 3TOMB ciyuab mocd-
raTeiseTBO EMbBeTs CBOEMB 00HEKTOMB JHUYHOCTH HAYAIG-
HHKA, HE TOJIbKO KaKb TPaKAAHHHA, HO H KaKb NpejicTa-
BHTEI BePXOBHATO BOXKAA. Jpyrumm ciosamm, 060opora Ha-
YaJpHAKA IOXYUMTH 3HaueHie AbiicTBia, coBepmaemaro BB
mHTepecax’s IpaBa NyO0INYHATO, a HE YACTHATO.

[1paBo 0GopoEH BoO3HHKAeTH BB THXB cIyuadxs, Kor-
za uvberp mbero mocArarerrcTBO Ha 61aro, oxpaHgeMoe
YroJIOBHHIMB 3aKOHOMB HJIM, ADYIMMH CJOBaMH, KOI'Aa 3TO
NOCATATENbCTBO 3alIPENeH0 3AKOHOM'B 1104B CTPAXOMB HA-
kazagig. Orcooga Bo3MokHE crbayomie BuBoxH. OGopona
UPEXIOIATACTs MNOCALAMEAbCMB0 Ha G0, cirbroBaTers-
HO, Korja HBTp mocArateibecTBa, a ecTh JAIMb TpeGoBaHie
cosepuinth TH mim xpyria xbiictBia, xora OWN nmblomia
nkao nepenecenie npaBOBHXH 00BbEKTOBH BB c¢epy obxa-
Jagia apyroro, — oGopona neBo3Momna. [locararernerry
MOKETH IlpeAUlecTBOBAThH TpeGoBaHie, HO JIA IOHATIA MO-
CATATeIhCTBA JTO yCIOBie He ABIAeTCA He0OXoXMMHMB. Ha-
najeHie ke €CTh NOCATATEIHCTBO, COEIUMHEHHOE CB HACH-
ziems. Ecinm TpeGoBamie compoBosxkaerca NPHHY:kIEHIEMB
Kb xbiictBio mam GesxbiicTBilo —BO3MOKHO CONpPOTHBIE-
Hie wmm oGopora. OcHoBamiems a1 nocrbameii GyreTs
CIYMTH HOCATaTeIsCTBO Ha Thi0, ¢BOGOXY MIM BOJIO JA-
na. Jbiersia anga oGopomammarocs, T. €. OTpaKawIAro
NOCATATEIRCTBO HACHILCTBEHHOE (ICHMXMUeckoe WiH (u3n-
Yyeckoe), 3aKIUalTs BH cedb Hem3ObkHO DIeMeHTDH omac-
HOCTH M BpeAa IId JIHMUQ, IOCATAOMAro Ha IPaBOOXpaHEH-
Hoe Oxaro; xbiicTBiA coupoTHMBIAOIATOCA MOTYTH OpPHUH-
HUTh BpPeAb JULY NPUHYKIAOUEMY JUIIb cxydaiino. Beb
BHAH NOCATaTeILCTBH HAa Oiarococrosmie amna Bb dopmb
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HApPYIIEHiA I'PaKJAHCKAXD 00A3aTEIbCTBD HE JOIYCKAOTH
0GOpOHH, BO-UEPBHXB, BB BHAY HXs HENpPECTYNHOCTHA CH
TOUKA 3pBHIA YroloBHAro 3aKOHA, a BO-BTOPHXB—II0 o€a-
MOMY CYIIeCTBY CBOeMY, KaKh BHpamaomigca B xbif-
cTBiaxp orpunarersHHX® ‘). Ho BB paBHOit MBph HeBo3-
MO;KHA 000poHa mpoTEBL HBKOTOpHXB AbficrBifi moxosmku-
TeIbHHXD M IPECTYIHHXD, €CIM OHH IO CBOEMY COXep:Ka-
Hil0 He MOTYTH NPUUHHATH HENOCPEeICTBEHHAr0 Bpeja, WIH
COBEpUIAIOTCA IPU YYacTim BOIM auna norepmbsmaro, mim,
HAKOHel'b, X0TdA W 0e3b yuacria 3TOoro uocrbXHAro m mpm-
upHAA Bpelh HENOCPEXCTBEeHHO, HO BCEria OKOHUMBAKTCA
panbe Bo3UMKHOBeHiA BB cO3HAHiM norepmbBmaro mpexcra-
BIeHiA 0 caMoMb (akTh moeararerscrBa. Taxs, HeMHCIIMA
obopona npormpb AbiicTBiil Iuma, coBepmAammMAMIATO NOX-
I0rs, MIM NOXUIIAIIIAIO MMYIIECTBO HPH NOMOmE OOMAaHA,
wam nporuBb KieBeTHHKA. HEckoabko coopHHME ABIsnerca
BOIIPOCH O BO3MOKHOCTH M XOIYCTHMOCTH 0GOPOHH IIPOTHBD
CIOBECHHX'b OckopOIerifi. Bb opnxuueckoii anreparyph BH-
cka3HBaoTCs MHBHIA 32 M IPOTHRE IPaBa 060POHH Bb ITAXD
cryuanxp °). He momaexurs, oxmako, commbmio, Bs BH-
Ay O0UMX'h LIPUHIMNOBH HEOOXOXMMOHl 00OPOHH, YTO Hemo-
BTOpAIIEecs OcKopOIeHie He JomyckaeTs OGOPOHH Yike
I0oTOMY, uTO IpectynHoe xbiicTBie Beerxa oxaHUMBaeTCA
MI'HOBEHHO, 3aBeplIaeTcd IOPHINYECKH W (DAKTUUECKH BB
OXHOMT JXBH#eHin ockopOurend. IIpexynpexienie me cio-
BECHAr0 OcKopOieHis HeBO3MOKHO, IIOTOMY YTO X0 MOMEHTA
NpPOM3HECeHiA OCKOPOUTEIBHHX'h CIOBB IlIpecTyILIeHie Haxo-
AUTed BB CTAJiH YMHCIA.

3a uCcKIOUeHieMb YKA3aHHHXD LOCATATEIbCTBD, NpH
KOTOPHXB 0060pOHA HEBO3MOKHA, BB BUAY OTCYTCTBi# 00b.

') OGopoHa IpH HOCATATeIbCTBAXD OTPHUATEILHBIX'b, IPH Oe31bACTBIH,
JIOTHIECKH HEMBICIHMA; eCIH MOCAraTeIbCTBO ciaraercs n3b ABHcrsia m 6e3-
JbiCTBiA (IMIIeHie ¢BO0OIbI), TOr1a, KOHEYHO, BO3MOKHA H 00OPOHA, TaKb
KaKb HalajlaeMblit OyIeTh WIH OTPAXaTh AKTHBHOE IOCAraTeIhbCTBO, H.IH
pas3pymarb IpeJMeThl, IPENATCTBYIOIie BO3CTAHOBIEHilw MpaBoMbpHArO CO-
CTOSHIA, T. €. BO BCAKOMD cayyah OyeTh IPOTHBOIOIATAThL CHIY —CHTB $m-
BHYECKOIl, Bb OOUIHPHOMD CMBICTH.

?) Jlomyckaloth o6opony—Tarauuesn, Kypen I erp. 230; Bepueps,
Yye6rukn, T. I crp. erp. 530—531: HJoaomgesn, «O mpashk Heod. odop.> IOp.
B. 1874 r. kH. 11 n 12 crp. 133—135; Iloxeraesdp <HeoOx. odop.» M. M. 10.
1863 r. oktsa6ppb crp. 37 u 39; Binding, Handbuch s. 744 H. ;R[eyer, Lehr-
buch s. 277: Wessely, Die Befugnisse . .., s. 82; orpmualorsh 3T0 IpaBo:
Trébutien, Cours I, p. 140; Dalloz, Répertoire t. XIV; p. 629 § 223: Garraud,
I p. 570—574, § 300; Haus. Principes p. 446—447, § 578;
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eKTa NpHIOKeHiA cuIH obopomsiomarocs, Bck apyrig mo-
CATATEIBCTBA JAONYCKAIOTH OTpazkeHie MXD, €CIA TOIBKO
OBH HanpaBleHH Ha 0iara, OXpaHAeMHsA 3aKOHOMD. JTOTH
8esycioBro meoOxoammuii npmssaks coobmaers oGopons
3Hauenie xbiicTBia npaBoMbpraro m Be moxrexamaro BMb-
genilo. OHB YKasHBaeTb HA HEJONYCTHMOCTH 0GOPOHH
IPOTHBD HOCATATEIBCTRD JAO3BOJIEHHHXD WINM NpeiIuCcCaAH-
HHXH 3aKOHOMDB, MU JPYTAMH CJIOBAMH, OPOTABH NOCATa-
TEIbCTBh HA OOBEKTH, JMIIeHHHe NpaBoBoii oxpann. Cuak-
XoBaTelbHO, BeAKoe AbficTBie Hamajaromaro, KoTopoe, 1o
CBOMMD (63exmuensims NPU3HAKAMD, JOCTATOUHO NI IOHE-
cenia nMb Gonke mim menbe crTporaro yroxoBHaro Haka-
3aHid, co3jaeTh NpaBo 000poHH. B Buxy TOro oGceroarens-
cTBa, uTO HEKOTOpDHA upecTyuAHa Abania He TpeGyers.
I CBOEro BHIIOJIHEHiA HACHIiA cO CTOPOHH cyOhexta Xb-
Anisg, neoGxoaumas oGopona Moxkers nMbre MbBero m npn
OTCYTCTBIM TaKuro HACHINIf, UTO BHTEKAETH W3B CYylle-
CTBa e#, KAaKb OJHOI0 M3TH CHIOCOGOBD BANATH NpaBa WIK
Gxara.

(ymecTBeHHO BaAKHBHMDb ABIgeTcA oupexbieHie Momen-
TAa BOBHMKHOBeHin mnpaBa oGoponn. Takn kaknh ara no-
cabpuan mmbers NBIBI0 He TOJBKO BO3CTAHOBIEHie, BB
HBKOTOPHXB cIyyagx’h, NPaBa HAPYMEHHAr0, HO, TIABHHEMD.
006pa3oMb,— OTpaskjeHie NpaBa, KUTOPOMY YIpoKaeTs Omac-
HOCTh HapyIleHia, HeoGX0AWMO NpH3HATE 00OPOHY IIPaBO-
mMBpHoil BB cTafiAXb NOATOTOBATEIFHHXD Kb IIPECTYIIEHII..
B® Buiy, oisako, TOro o0CTOATEIHCTRA, YTO CTENEHH Omac-
HOCTA M TiepexoAs 01'b IPUTOTOBIEHiA Kb COBepINeHil He
nopyaercs 00BEKTHBHOMY onpexbieniio, a 3aBUCHTH OTH.
Ccy6GBeKTUBHATO HACTDOEHiA HAIAJAEMAr0 H O00CTAHOBKH
JAHHATO clyuasd, NPECTABIAETCA COBEPIIEHHO HEBO3MO:K-
HWMBb YCTAHOBHTH Kakis in0o mpaBmia, paspbmaiomisa xas-
HHil BOIIPOCS.

Yro e kacaeTcA KOHEUHAT0 MOMEHTAa IpaBa 0Gopo-
HH, TAK:Ke KpajiHe HeYJIOBAMATO, TO OHB MOKETH OHTH ONpe-
1baens, no whkoropoil cremenm Gezenopno, TOIBKO NyTeMb
pasrpaHnueHis BO BPEMEHM—IOCATATEIHCTBA W €ro OTpa-
menis. Ecau o6vpona coBHagala BO BpeMeHH ¢b Hamajge-
HieM's nim, BO BeskoMb ciyual, He Omaa orxbiesa mpo-
MEeKYTOMDb BPEMEHH OTH ¢haxmuuecraro Npekpamenis mocs-
raTeibCTBA, TO NPH 3TAXH YCIOBiAX'E 06opoHa npaBoMbp-
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Ha. Ecan xe xbiicTBia oGopomamomaro wmacmynuaw 1o uc-
teuenin BEKoTOparo Bpemen:m BerbXb 3a (PaKTHUECKUMB
OKOHUAHieM’> HalajeHis,— o0opona npecrynna. Takoe pas-
pbumenie Bompoca npusHaeTcs BB JINTEPATYPS CHOPHHMB
Bb OTHOIIEHIM NpeCcTYIIeHiil MMYI[eCTBEHHHXH, KOTJAA I0-
XATATENIb YHOCHTD Bellp HAa Tiasaxs cofcrBenauka. lpex-
naraeMuii HBKOTOPHMH wopucraMm ') KpuTepiii cmokoiinaro
o61ajania NOXMIIEHHHMD MMYIIECTBOMb — [OIIYCKALTD Kpaii-
He IPOM3BOIbHOE MCTOIKOBaHie, coobmaiomee 0Gopont sua-
yeHie MeCTH U CaMOCYXa.

Cpeacrtsa 0GO0pOHH XONKHH OHTH B0OGIIE HPUrOJHH
kb 3amuTh npaBa m orpaxkeniio Hanmaxenia. HKpurepiymoms
IPUrOAHOCTH CPEJCTBH XONKHA CIYKATH He TOIBKO BEpo-
ATHOCTH CHACEHis YrpoAkaeMaro Oiara IpM HXD INOMOIIM,
HO N CI0COOHOCTH M30PAHHHXD CPENCTBb MPENALICME08aMd
npectynHofi xbarersnoctu Hanajaomaro. Ilo Bompocy o
coorBbTCTRIE CpeicTBL W cHOCO60BH OOOPOHH, ¢h OXHOIL
CTOPOHH, —9HEPTiH M ONACHOCTH HAllajeHid, c¢b APYroii,
TEOpis IpaBa OTKA3aIACh OTH TPeGOBaHIA paBeHCTBA HTAXB
91€MEHTOBD, IPU3HABAH JOCTATOUHHI HXB OPONOPHiOHAIB-
HocTh, onpexbiageMyio ¢b Touk:m 3pbHiN o6GopomamArocs.

Mu nosBoanan ce6s ykronuThea HBCKOIPKO OTH OCHOB-
HOHl TeMH mn3I0xkeHis, uTOGH ¢B OOIbIIEl HATITXHOCTHIO
YCTAHOBHTH TO pasimdie NPUHIMIOBE HeoOGxoauMoii 0Gopo-
HH BB TPAKJAHCKOMD U BOEHHOMEH OHTY, KoTOpoe o0ycio-
BIGHO 0COOHMH 3ajauaMu BoiickOBOH xbaTeirHOCTH W KHU3-
Ha. Kp ompexbreniio aToro pasimuia u ero ocHoBaHiii MH
M IepexojnMb Teleps.

Kakp OHI0 yKazaHO yxe BHIIE, ycioBia HeoOxoxauMmoit
000pOHH BB BOEHHOMD OHTY He nperepi’BBal0Tb HAKAKUX'H
nsmbHeniii, N0 cpasHERi0 ¢b 06MUME YrOXOBHHMD IIPABOMB,
npu paBeHCTBS CIyAKeOHATO IONOKeHIA JnMuUA HAIAJAIUAIO
n oboponaomaroca. Hbrp Hukakuxs ocHoBawifi axa namb-
HeHif 3THXL YCIOBiil W Npn OTHONIEHIAXD CTAPMIUHCTBA
MeKIYy yKasaHHEMHA Junamu. CrapmmeEcTso B u9uHEb mim
3BaHIN €O344eTH JMIIb NpaBo HA HBKOTOpHIl mowers m HA
BHBIIAiIe 3HAKN yBameHid Kb 3acIyraMb H CIOCOGHOCTAMB
crapmaro. Bb coorsBreTBim ¢B 9THMB LPABOMB YCTaHA-
BINBAa€TCA 0OA3BAHHOCTH MJIAJMIAI0 BHPAKATE 3TO YBame-

1) JoxomyeBdb, yka3. couuH. c1p. 111; Iloreraessb, ykas. cod. cTp. 16.
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mie BB ompexbiemnoii 3akomomb ¢opmb. Ho stmms mpa-
BOMD H O0fA3aHHOCTHI0 HCUEPOHBAITCH IOPHAHYECKiA OTHO-
meHid Miaxmaro Kb crapmemy. Ecim crapmifi mpormBosa-
KOHHO HanajaeTh HAa MiIagmaro c¢b biapi IpnumHeHia eMy
ThIecHAT0 MINM MMYNIECTBEHHATO Bpeja, TO Kb 3TAMB Abii-
CTBIAMB CTApIIAr0O M Kb €ro JMJHOCTH MIAXMIii He MOKeTH
HCIHTHBATH YBAKCHiA, TAKH KaKb UPECTYIUEHie BH3HBA-
erp no kpaiinefi mbpb merogmomamie. A sarbmb, IENO, OT-
paikaomee [OCAIaTeIbCTBO, HUKOTAA HEe BHPAKAaeTh Mpe-
HeOpexeHid Kb JUYHOCTH HANAJAOIAr0, He OCKOpOIdeTH
€ro, a IAmb NPeNATCTBYeTh ero mupecrynHofi xbareibHo-
ern. Eean 5515 ckoipko HuOyAb pasyMHXB OCHOBAaHIA Jm-
WAaTh NpaBa 000pOBH IOAUNHEHHATO NPH NPOTHBO3AKOHHOMB
HallaJeHid HauaJpHUKA, TO, Thut Gorbe, aroro mpaBa He
JOLKeH'h OHTHh JIMIIeHD MIajlliifi BH OTHOHIEHIW CTapmaro.
HavalsHuk® yoOXHOMOUEH's NPHKA3HBATH NOXUAHEHHOMY,
NpPUHYKJATH ero0 Kb IOBHHOBEHII0 U HAKA3HBATH T. €. AMbeTH
B MN3BBCTHHXD cayuasxp NpaBo MOCATaTh HA BOJIO
NOAYMHEHHAry, Ha ero cBoGoxy, Ha ero Thio, XuU3Hb M
gecTh, Crapmifi, kakb TakoBoff, HHKOTAAa MOXOCHHEMB IIpa-
BOMB He II0Ib3yeTcCAd M BCAKOE CBb ero CTOPOHH MNOCATa-
TeJbCTBO BCerja JUIIEHO 3aKOHHHXB OcHoBaHid. UGoponn-
TeabHHA ABiicTBiA MIazmaro npm IpPOTHBO3AKOHHOMB Ha-
NajeHin crapmaro JOKHH OHTH onpexbiseMH, BB HXb
OPAAUYECKOMs 3HAUeHiM, MO NPHHIANAME O00mAro yroioB-
HAaro 3aKoHa 0e3’s BCAKNXD OrpaHWUEHifl.

Br parpnbiimeMt N3I0MKEHIm MH paseMOTpAMD JHAMb
TH NPHHEDMNH, KOTOpHE AOIKHH OHTH IOJO/KERH BB OCHO-
Bamie npaBa noduumennazo 06OPOHATHCA OTH NPECTYHNHHXD
NOCATATEIbCTBD HauasvHuka, a 3aTEMB OCTAHOBEMCA HA
YacTHOM® Boupoch o Bo3MokHOcTH mH3MbHeRia npexbioBs
N cojep:KaHifg npaBa 060pPOHH BOEHHOCIYKAMAXH BOOOmIE
NpM NOCATaTeIsCTBAXs HA uecTh. Brabienie aroro Bompo-
ca nmmbers cBoeit npuumHOii cyuiecTByoIlee BB BOCHHOMD
o6mectsb mMubaie 0 HE0OGX0AUMOCTH 0COOHXTH rapanTiii He-
IPHKOCHOBEHHOCTH 4YeCTH JHIA, CIYKAIIAro BB pPAJaXb
apMin.

O0bekToMBs nNpecTyNHAr0  LOCATATEILCTBA MOKETH
OHTH BeAkoe 6aaro yeaosbka: KU3HR, 310POBhe, C€B0GOAA,
gyecTh M uMyuecTBo. Kamjpoe u3b 3THXD Oiarb OXpaHdaer-
Csl YTOIOBHEIMB 3aKOHOMB M, ¢IbI0BATENbHO, Ka:KI0e W3D
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HUXB MOKeTh OHTh 00BEKTOMB 0GOPOHH IPH NPOTHBO3A-
KOHHOMB HocAraTeiscTss jgpyroro iuna. Brecemie BB 3a-
KOHD BOEHHO-YTOIOBHHH Kakuxs JIu00 BB HTOMDL OTHOIIE-
Hin orpaHuueHiii paBHOCHIBHO OTpHIAHIIO INPaBOBO# oOXxpa-
HH JAaHHaro 0iara, Take Kakb yrposa HakasaHieMt n xbii-
CTBUTENbHOE IIOHECEHie ero NpecTYNHNKOMD He BO3CTAHA-
BIMBAKTH YTPAuUeHHHXD O6rarb. JanpemieHie NOXUAHEHHO-
MY 00ODOHATHCA P NOCATATENBCTBAX'S HAYAILHUKA HA HMY-
MEeCTBO, YeCTh HIN CBOOOAY, TOMKIECTBEHHO, 70 CEOUMS.
nocandcmeians, pasphileHio DOCATATENHCTRS HA 3TH 005-
€KTH CO CTOPOHH . HAYaJbHuKA. Heo0xoxumocts amuHOL
000pOHH BO3HHKAETH BB GOIRMEHCTBE c1yuaeBs TOTAQ,
KOrJAa OTCYTCTBYETH BO3MOKHOCTH HpAOBIrHYTH KB HOCTO-
ponreil momomu, a crbroBareibE0, OTCYTCTBYOTH M CBH-
xbrean mocarareascrsa. Eciam ke yroxoBawil 3akoms 00d-
AKETDH UOAYHHEHHATO IOKOPATHCA IpecTYNHOR BOXb HAUANK-
HUKA, KOTOPHA MOXWIAeTh MMYNIECTBO JTOTO NONUMHEHHA-
ro, JMmaerb €ro CBOGOXH WIN NOCATaeTh HA €ro Yecrs,
TO CyIIeCTBOBaHie HTMXH Oiarn, oOpaTUTcs BB QHKIIN,
TaKb KaKb OTcyTcTBie cBmiabrereil, Bo-mepBHXB, U HEBO3-
MOKHOCTh BO3CTAHOBATH COOHTiA, nMbBmia mbero BB mpo-
e eMb,—B0-BTOPHX's, COO0MATD HAUAaILHAKY 3HAUEHie:
cy0BeKTa 3THXPH IpaBbh, a NOAUAHEHHAro OOpaTATH BB pa-
6a mpecTynHuxb skeranifi savanrEmka. Iloxummennnii mmb-
eTh BB KapMaHb IeHBIH; HAYANBHAKD CHIOK, HO 0€3B NpH-
uMHeHis Bpejia 3J0POBHI HNOXUMHEHHAro, (epeTb ITH JeHh-
ru; uepesd HBKOTOPHI NpoMeKYTOKH BpeMead WOAYHHEH-
HHii pa6oTofi BoOCNOAHAETH B3ATYI CYMMY; HAUAIBHHKD-
BHOBb OTHMMAET’h €e W AaeTh I0JUNHEHHOMY HBCKOIBKO Ino-
meusss (onarh Gesb NphHuMHeHin Bpeia 310poBbI), Gyxry-
YN HEXOBOJIEHH KOIMUECTBOMD HAHJEHHHXD JEHErb; Kelas
oforaTHTeCA eme HA CYeTH IIOAUMHEHHAr0, HAYAIBHOKD-
BIAMHBaeTcsd BB €ro oMb, 3a0upaerh pasHOe AMYMNIECTBO
n, Bo n3Gbmanie npecabaosamia, OCTOPOKHO CBABHBACTH-
x03smHa. HecuacTanfi nopununeHHHii 0013aHs INOKOPHTHCA
BCEMB 3THMB NpECTYNHHMD NOCATATEILCTBAMB HAYAIbHUKR
H MOKeTh TOIbKO KAIOBATHCA BHCIIEMY HAUAIHHHKY, NOXD
onaceHieMb OTBBTCTBEHHOCTH 3a JIOKHYIO M OCKOpOUTENH-
HYKO X1 HaualbHUKA kaxofy, eciu He cymbers mim He
Oyzers mMBTH BO3MOMKHOCTH JOKasath npecrynHus nbii-
cteia  mocrbauaro. Orpuuamie npaBa O00OPOHH IOJUAHEH-
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HHMD HBKOTOPHXD Gial’sb HPH HAlAXEHIM HAYIBHHUKA He
TOIBKO He CIYKHTH Kb NOIb3E Boficka, He TOIBKO He CIO-
co0eTBYyeTh BOMHCKOMY BOCIHTAHiO, a paspymaers XH-
CIUIIMHAPHHSA OTHOMEHiA M ry0MTH apMilo, TAaKb K4KB JXa-
eTh NOAYMHEHHOMY INIPaBO M OCHOBamie BHABTH BB Kamk-
JIOM'b HAaualbHUKD Bpara, KOTODOMY He BCC 00360.€H0. HO
KOTOpHIi Bee moowems. Orpannuenia upasa o6OpOHH, NpH
OTHOMEHIAX'> MNOAYNHEHHOCTH MEKXY OOOpOoHAIIUMEd M
HANAJAIOIMAMB, XOKHH KACAThCA He 00'beKTOBB 3TCii 000-
POHH, a cojxepkania, min Tounbe, cnocoburs ea ocymect-
BIEHis.

Takums 0o6pasomb, 4 HPU3HAID, UYTO OOBEKTOMBH Hpa-
Ba 00OPOHH NOAUMHEHHATO 1P NPOTABO3AKOHHOMD HANA-
IeHiM HaYaIbPHHEA MOKeTb OHTh JNYHOCTH MOXIMHEHIIATO
W ero MMYIIecTBO, a TaKikKe IMYHOCTh M HMYIIECTBO Tpe-
THhUX'h JHIUB, M0 COOOpPAKEHIAMB H3I0KEHHHMT BHIIE.

ITocararexberBo Ha auunocms NOAUYAHEHHATO €O CTO-
POHH HAYANBHHKA MOKeT'h BHPA3HTHCA B HNPUHYRKAEHIA
NOJUMHEHHAaro Kb jpbiicTBilo M BB HamajeHim HA HEro.

INpuny:xknenie Moxkers GHTH IPOTHBO3AKOHHO mO mbim
nIA 10 coeMy cofepxanivo n popms. Havaxsnuks, npuay:k-
Xaonifi noxumHeHHaro Kb lpecTymHoMy xbaAdilo, cTpeMnT-
¢a kb npecrynnoii umbau, a cabrosarernno, sro npmay-
#Jenie OyXeTh NPOTHBO3AKOHHO Iph BesAkoir ero ¢opmk.
Ho. e¢b xpyroii cTopoHH, npEHYXKJIeHie COBEpIIGHHO 3a-
KoHHOe 1m0 cBoefi mbiu ¥ ocHOBaHiAMD, ecinm IOXYMHEH-
HH# He HOBHHYeTCA BaKOHHOMY TpPeJOBaHI0 HAYAILHUEA,
MOeTHh BHPA3NThCA Bb IBACTBIAXD NPECTYNHHX® mO CO-
Zepxanilo. Ecin 3akoHD JONyCKaeTh NPUHYHAEHie IOXUA-
HEHHAro, C¢'b NpUYNHeHieMb eMy ThiecHaro BpeXa, TOIBLKO
UpN AKTABHOMT HENOBUHOBEHiH, TO HAHECEeHie YAapoRb WIH
nopaseHiil 0JUMHEHHOMY, NACCHBHO HENOBHHYIOMEMYeHd,
6yzers Bcerxa npecrynno. Oxsako sra npecrynsocrs Xbif-
CTBiff HAUATHPHWKA HHKOTJA He MOKETH AATh NOAUYHHEHHOMY
npaBa 000pOHATHCA NPOTMBG HACHIIA HAUANGHAKA, €CAU
HaCuAle 6MI36ANO0 MPECTYNHOL OMAMENLHOCTBIO NOOYUHENHA-
20. IlpnunBa HacHIifg-—HeNOBHHOBeHie NOAUYHHEHHATO 3AKOH-
HOMY NpHUKA3y; eJIMHCTBeHHHH 3akoHHHEA myTh Kb n36a-
BIEHIiI0 OTH 9TOr0 Hacuxia—noBuHOBeHie. Kaks OH HH OH-
AN YKACHH HMCTA3BAHIA NeNnoSUNYOUWAL0CA BAKOHHOMY IpH-
Ka3y NOAUHHEHHATO-— OHB He MOKEeTHh CCHIATBCA BB CBOE
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oupasjaHie, ecId COBEpPUIATL HACHITie HAXD HAYAILHHKOMD,
Ha 1PaBO OGOPOHH MPOTHBb HAMAAeHiA. JTOTH NPHHUHIB
pe JOHNYCKaeTh HAKAKAXD HckmoveHii. ()Gopomanmiiies,
Npu YKa3aHHHX'B YCIORIAX's, MOXYNHEHANH MNONIEKHTH OT-
BBTCTBEHHOCTH M HAKA3aHI0 MO0 UPABUIAMB O COBOKYIIHO-
ctn npectynreniii. Torws e NPHHIAND XOIKEHD COXPAHATEH
CBOI0 CHIy H BB CIYUYadX®s NPHHYKIEHIA MOXUAHEHHATO
X'b MCHOIHEHII0 NPOTHBO3AKOHHATO NIPHKA3A, €CAU IMa npo-
MUBIIAKOHHOCG 3ABUCUME UCKAIOUUMEISH] OMB  TpesvluLe-
HIR NAUAIBHUKOMS npedocmasrennol exmy eracmu. IloBumo-
BeHie TAKOMY IIPHKa3y 0043aTelbHO, a CIBIOBATENBHO, HE
TOXBKO O0OpOHA IIPOTMBD HACHIIA HAYAIBHAKA, HO Jake
conpornBienie emy O6yzers upecrynso. Ho ecim mosuno-
BeHie NPUKA3Y 3alpeleH0 3aKOHOMB IOXH CTPAaXOMB Ha-
KasaHig NIV, HHEMH CIOBAMA, eciN [PHKAa3h INpecTyleHb
©O0'beKTHBHO, TO NpHHYKJeHie HaualbHAKA, Oylyunm TOXKe
NPECTYNHO, JaeTh NOJUMHEHHOMY IIPaBO CONPOTHBIEHIA H
o6oponsl. IIpaBo 060poHH BO3HMKAaeTH OXHAKO TOIHKKO TO-
r1a, Korxa xbiicTBia nmpmHyXJXaomaro HayalbHUKA LPAYA-
HAOTH TNOJUMHEHHOMY pealsHHii Bpexb MIH Hemocpex-
CTBCHHO YIPOKAIOTH TAKOBHMB, T, €. HAPYINAKTH HOPMAXb-
HOe cocToAHie oOpraHoB® ero Thia maim, mo enocoly
ABATEIPHOCTA HAUANLHAKA, MOTYTH HADYIIATH 3TO COCTOA-
mie. Jo aroro MoMeHTa npaBOMBPHO TOIBKO CONPOTHBIEHIe.
B® noap3y Takoro pasrpasmuenia cryxarh crbryomisa
¢oobpamxenin. [Ipunymxiyenie, Gess npuuMHeHis Bpega u mpu
oTcyTeTBiM BBpOATHOCTH HENOCPEXCTBEHHATO €ro HAacTy-
NIeHid, c03JaeTh JAIIbL BO3MOKHOCTH YroIOBHOH KapH,
€ecIn TOXUMHEHHHI MHOKOPUTCA NPECTYNHOMY TPeOHOBAHIIO
savarpHuka. [130bmkaTe yroioBHo# orBBTCTBEHHOCTH WOX-
UNHeHHHH MOKeTDh, BO3JepAaBIIUCh OTH HMCUHOIHEHid upm-
Ka3aHHATO HAUaXbHAKOMDB AbficTBia. Bb MoMeHnTs Xke mpa-
HYKJeHiA HUKAKOH OMAacHOCTH JXIA HOXUMHEHHAT0 He CY-
LECTBYeTh H IOJO:KeHie ero TOKIECTBEHHO Il0J0KeHi
BCAKAr0 APVIOr0 JUNA, KOTOPOMY Yrpo#alwTh OYyAYyIIAMB
BpPEeXOMb, €CIM OHH He MOKOPHTCA TPeJOBaHIl YrpomKaio-
-maro. Yrpoza yOmrp MeHa uepess Hexbio, eciu A BB
ATOT'HE CPOKB He cOBepmly TpedyeMaro IOJIOra, He AaeTh
Mab npaBa oGoponw. IIpaBo aT0 Bo3HHEaeTh TOrAa, KOTAa
ONACHOCTH CYUIECTBYeTh BB JAHHHI, HACTOAMIR MOMEHTH.
CrbpoBatensno, ecin 10 McTedeHin HeXBAPHATO CPOKA JH-
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IO, yrpoxaemiee MHD JIMmeHieM® RA3HU, HANAJAETH HA
MeHA Chb OpYXKieMb BBH PYKAaxh, 060pOHA OTH ITOr0 Hama-
IeRiAg XoxxHA OHTH npmsHaHa upasomBpHoil. Hauarprmks
IpHKA3HBaeTh MHE CTOIKHYTH cTogmaro Ha rberamub ueno-
BbKa; 1 0TKA3HBAKCH HCIOIHATH HTO IIPHKA3AHI€; HAUAIBHAKD.
TOJKAETD MeRA, ¢b IBIbI0 3THMB NYTEMD JOCTHTHYTH NAa-
IeHis TPeThAro IANA; s MOTY W JOIKETS COINPOTHBIATHCHE
STOMY NIpPUBY#AJEHi0, HO He npioGpbralo mpaBa 060poHH,
ecru xbficTBiA HaualpHMKA He YrpoxkaoTh MHE Hemocpen-
cTBeHHO#l onmacHocTs0. Taks, yrposa €o CTOPOHH HAYATB-
HAKAa OpYKieMs MIH BBPOATHOCTH, MPH COGCTBEHHOMD laje-
Hin ¢b xberHunH, noxyunrs 6oxbe mim Menbe cephesHHE
ThIecHHA MOBpeXJeHia, ATk MHB, KaKh NOJUMHEHHOMY,
npaBo o6oporH. Ho a1 BO3HAKHOBeHif 3TOr0 NpaBa, KAKH
OHI0 yike YKa3aHO, He00X0JAMMO, 4TOOH NPHKA3h W HPH-
Hy#XJeHie Kb NOBHHOBeHi0 OHIM INpecTYNHH, BBH CMHCIh
IpeCTYNHOCTA IBIM MIN CPeJCTBD Kb €A JOCTHKEHilo.
TpeGoBanie HauarbANKA MOKeTH OHTH He TOIRKO Hpa-
BOMEDHHMD WJIH IPOTHBO3AKOHHHMDB, HO MOKETH OHTH B
nesarxonnvims. Ecam 3akoHb 06A3HBaers, HAIpAMBpD, mox-
UMHEHHAT0 II0BUHOBATHCA TOIBKO NPARA3Y IO XbaaMb CIyKOH,
TO TpeGoBamie no yacrEoMy XBIy A1 INOXUMHEHHATO He-
o6asarensHo. Ilpnny:kjienie kb NOBUHOBEHI, BB 3TOMB CIY-
uab, npecrynno, a conpormpienie npasombpmo. Ho ecim
BT0 mpumyodicoenie He SaKI0YAETH BB cefb dieMenTa Heno-
CpeICTBEHHAro Bpeia, To obopoHa mnpotEBb AblerBifi nHa-
UaTBPHMKA He MOKeTh OHTh JONyCcKaeMa, TAKh Kakb HBTH
OLACHOCTH JiA Kakoro au6o Giara mim mpaBa. JTO HAUaXo-
XOIKHO OHTH NPUHATO M BB THXB CIyuadaxs, KOTga npe-
cmynnan ymas TpeGOBaHIA HAUATLHUKA 3aKIOUAETCd BB Ne-
peHeceHin 00BEKTOBD IpaBa IOXUAHEHHATO BB cdepy obaa-
Iania HauaapHuka. Takoe TpeGoBamie He BHpakaeTs coboi
1I0CATATeIBCTBA HA 3TH OOBEKTH, a XOKASHBAETH JIHIIb
JkelaHie HAYATHPHAKA OGOTATUTHCA HA CUETH IIONUMHEHHATO.
Ecan, oxnako, 310 TpeGoBamie mnogkpbnidercs HacmiieMdb,
TO NOJAYMHEeRHHI npiodpbraers mpaBo KAK® CONPOTHBIEHid,
Takh 0 OOOpOFH, IIOTOMY UYTO HacHIie eCTh YKe Hamaje-
Hie Ha JNYHOCTH 1IOAUMHEHHATO WMJIM HA 00BEKTH €ro NpPaBb.
3s npexsxymaro msioxkenia He TpyAHO 3ambraTs,
4T0 NpaBo OGOPUHH, NpPH NOCATATEIHCTBAXH €O CTOPOHKX
HAUATBHUKA, BOSHAKAETH IIA NOJUNHEHHATO BB THXB CIy-
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yaAx’b, Korja IbilcTBia BAaualhLBEKA YTLpPOKAOTH BpPEIOMb
KAKOMY audo Oxary moXusdHEHNaro, HWHAUE CKA3aTh, KOTja
Bb XbilcTBiNXDP HAUATBPHOKA 3aKI0YAETCA ONACHOCTH JIA
¢yuiecTBOBaRig Grara. IT0 ycioBie — OINACHOCTH, BHTEKA-
omeii 135 AbiicTBiii HAYAIKBHKA, 3AMMCTBOBAHO H3'B MpaBa
00maro, KOTOpoe TaK&ke XOIYCKAaeTh 000POHY TOIHKO IPO-
TuBb ABHCTBIl BpeAHHXB HIM CO3JAWMEXE BEPOATHOCTH
HacTylrenia speja Bb Aannuil Moments. Ilommas npumb-
HUMOCTH 3TOI'0 UPARUMIA BB BOGHHOMB OHTY BHTEKaeTs
Lb HemsOBAHOCTHIO M3B (akra NpH3HAHIA ‘0GopoanTeIn-
‘smxs gbiicrsiii mogumHennaro nossorenmmMu. Ecim Bpexs
y#e NpHYAHEHD HAUAILHMKOMD IOAUMHEHHOMY — 000poHA
HEeBO3MO/KHA M BCHKOe HacHIbCTBeHHOe AbifcTBie mojunmeH-
HATO IOIYUHTH 3HAUEHi® MecTH, T. e. OyleTh IMpecTYNHO.
Ecanm 103B01HTH 0GOpPOHY TOIBKO TOTAR, KOILAA MPHUMHEHA
wbkoropas goia Bpexa, T0 0GopoHA YTpaTWl"b COBEpIIEHHO
cBOe 3HAUEHle, TAKT KAKH NONUMHEHHHil, BO-NEDPBHXB, JH-

" LIeHb BO3MOKRHOCTH NpeaBuxbTh pasmBps Bpeja, a BO-BTO-

PHXB, BpeXb, COBePIIEHHO HEBO3HATPAXNMHII, MOKeTh OHThH
10 CYHIECTBY CBOeMY HeXBIMMB M MOMKETHh HACTYINHUTH NpH
©OXHOMD JBUKeHiH Hamajapuaro nasaisnuka. Crbrosareis-
HO, BHECEHie Bb 3TOMB OTHOWIEHIM KAKUX'H JNOO OrpaHmye-
Hiil BB 1IPpaBO BOECHHOE 110 CPABHEHil0 C€b INPABOMD 00-
wuMs —HeBo3MokHO. Ho, kake Mw Buxbin, BO3MOKHH
TAKOT0 POJA IPOTHBO3AKOHHHSA MOCATATENHCTBA NAYATLHMKA,
KOTOPHH, He 3aKmouas BD cedb dIeMeHTOBH Bpeia NIH
OIIACHOCTA, BH3HBATH HEO0O0X0AUMOCTH npoTuBoxbiicTBidA,
Takb Kakbs AMBIOTE oBIb0 JOCTHREHi€e HEBHTOAHHXDB M
BpPEeJAHHXD pe3yIbTaToBH ABIilCcTBiAMU caMoro mojuMHEHHATO.
Taxkia noxoxedia BOSHMKAIOTH Bb CAYYASAX'h HPOTHBO3AKOH-
HAr0 OPUHY:KJIeHid IOJYMHEHHATO Kb IOBHHOBeHil. 3a oT-
CYTCTBieMb DIeMEHTA ONACHOCTH IIOXUMHEHHHH# He MOKOTH
npn6bruytes kb xbiictBiaM® oGopomurersHnms. Ho, BB
BUAY CYNIECTBOBaHiA Ipasa IOJIAHEHHAro, a Bb HBKoOTO-
PHXB CIyuanxb jAake 00A3AHHOCTA, HEe NOBHHOBATHCA Tpe-
60BaHiAMb HAUAALHAKA, NporuBoxkbiicTBie npeeryunoit Boxbs
nocxbxaaro Bb» ¢opmb comporuBienia gonxnro OHTH NpH-
3HAHO UPABOMBPHHMD M He MojiexawmMb BMBHeHIO BB
BUHY lopumHeHHOMY. Bmbers cb Thuw uporasoxbiicrsie,
JAIIeHHOe 3IEeMEeHTAa HACHAIA HAXh JIMUHOCTHI0 HAYAILHNKA,
BCETJa MOMKeTH IpejmecTBoBaTh 000poRb, Kakp Bucmei
gopmb G0prdH €b NPCCTYHHHIMIL UOCHIATCALCTBAMH. 18
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OGopora Bcerza mpennojaraeTd BO3MOKHOCTh IPaBO-
mbpearo compormpieria, Ho ofpaTHOe OTHONIeHie cylle-
CTBYeTH TOJNBKO NPH NPUHY:KIEHiH, HENOCPEACTBEHHO YIPO-
HAOIECMB ONACHOCThI0 GJary IpHHY:KJIAaeMaro.

Odopona ecTh TCIBKO NPaBO, IOBAHOBCHIE K€ HAUAIH-
HAKY H IOUTeHie Kb HeMY ecThb 00A3aHHOCTH BOEHHOCIY-
Hamaro. A NOTOMY BOEHHO-YTOJOBHHIl B3aKOHDL MOKETH.
YCTAHOBHTH TOTH IPHWHIMND, YTO IIPU CTOIKHOBEHIH 3TOIf
00513aBHOCTH CB 1paBOMB O0OPOBH Oiara, KOTOPOMY YIpo-
#AeTh NPOTHBOBAKOHHOE LIOCATATENHCTBO HAUAILHHKA, NMOJ-
UMHEHHHH J0JXKeHb HATH OTH CONPOTUBIEHIA KB oOTpake-
HiO, T. €. MOMKeTh NPAUYMHATH BPENb HANAAAIOIEMY TOJIbLKO:
TOrAa, Korja lpornBoabiicTBie ¢HA0I0 NpPECTYNHRMD [0MON-
3HOBEHIAM's HAUAJBHAKA, 110 00cTanoBkbd IaHHAro cayuas,
He MOierh JOCTUIHYTHh nhbim enacemia Oxara.

ConporuBienie BO3MOKHO He TOIBKO BB THXB cry-
yafgxp, KOIJAa OAHO JNNO NpPHHYXKNAETDH Jpyroe Kb xbi-
cTBil0, HO BL paBHoil MBph m Torza, kKoraa kakoii auGo
npeaMers nepembmaerca NpoTHBL BOIM €r0 COOCTBEHHAKA
mwm jep:xareas. 1lpn noxmmenin Bopoms niam rpaburereMmb.
MOEro MMyllecTBA i MOI'y He TOJBKO HANacTh HA NpecTyl-
HHKA, ¢b 1HIbI0 NPHHYJAATH e€ro, NyTeMb HAacHIiA, Ipe-
KPATUTH IIOXMIIEHie NI BO3BPATHATH B3ATOE HUMYIECTBO,
HO Takxke, HepbAKo ¢b THMB Ke Pe3yILTATOMB, MOTY IIpe-
IIATCTBOBATR 3aXBATy HMYINECTBA MJIH OTHHMATb YiKe B3fi-
Toe. Bbp nepBomt cayuak coGerBeBnuks Henzdbxkuo 1npu-
upHATS GOaRMiil MiaM MeHRWIfl Bpexbh JIMYHOCTH HOXHTH-
Telsd; BO BTOPOMb—3TOTH BpPeAb OVAeTs COBEPIIEHHO OT-
cyTeTBOBaTh. JTO coofpazkenie, kakb YBHIUMB jJarbe, 10-
JFyuaeTh BH BOEHHOM® npash cymecrBeHHoe 3HaueHie.

IIpn mocAraTerseTBax’s HAUAIBHAKA HA JAYHOCTH 1OX-
UIHEHHATO, HTOTH Nocabamiil MoxeTs M30paTh HIM 3amATYs
Grara Mam orpaeHie HanajeHis. 3amura ecTh xbATENDb-
HOCTh IO CYINECTBY CBOEMY IIACCMBHAA; OHA BHpamaeTcs
Bb CO3JAHIM Operpagb MeKIYy B3allUIMAeMHMb O0BEKTOMb
N YTPO:KAKIeI0 CHIOW, a NOToMy Ipu 3T0ii Popmb xbs-
TeJIBHOCTH JNIA, NMOJBEPTIIArocs HANAXEHII0, OHO HAKOTJAA
He locAraeTh HA NnpaBa M 0iara HAmajaloIIaro M He Hapy-
niaeTh ero NpaBb, & TOIBKO INIIAETH ero BO3MOKHOCTIF
ROiITM BB CONPHKOCHOBEeHie ¢b O0BHEKTOMB MOCATATEIHCTBA.
Bp riapb 111 Owmam ymxe mu3IokeHnH coolpamenia, jo-
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Ka3HBAWNLiA, UTO 3awumumearnan AbATeIbHOCTs Halajgae-
Maro, Kakb He 3akiiouaiomas BB ce0b upnsnakopp mocsra-
TEIHCTBA HA NPaBO U 01aro Hamajpawomaro, He mMbers HA-
KAKOro 3HAaueHig BB yroxoBHoMs npasb. OHa copepirenso
IOpUANYECKH 0e3pA3INYHA, KAKD B YCIOBIfAXB IpakiaH-
ckaro OHTAa, TAKH pPaBHO H BoenHaro. Hum om0 BOeHHOe
3aKOHOJATEIBCTBO He IIPU3HAETH M HEe MOKETDh IpU3HATH
npecTynHuMB AbileTBie 1oguMHEHHAro, KOTODHIi, kexas
Orpaguth ceda OTH ylapa HAuajJbHHKA, HOXCTABHTH PYKY,
naiky nim opyskie., Ilpeerynuuii szements Oyaers Takke
COBEPIIEHHO OTCYTCTBOBATH BB AbilcTBiNM nMoAuMHEHHATO, KO-
TOPHIl 3aXIOlIHETH ABePh NepeXb HAUAIBHHKOMD, upecrh-
AYOIHMD ero ¢b HOKOMD BB Pykb. Bb araxs cayuasxs
HeXb3d TOBOPUTH, ¢b TOYKM 3pbHiA yromzosEaro upama, 00D
oGoport ceGa NOAUMHEHAHMT MIM O HeBMEBHeHIM eMy BB
BHHY COBepmIeHHHXD AbilcTBiii, TaKh KAKD OHM 1O CBOEMY
cojepkaHil0 He 3ampementl 3aKOHOM'b. 3AKOHB 3alpemaerhb
HAHOCHThH JPYTOMY [O0OH MKIM NPUUMHATH IIOpAHEHid, HO
_He 00A3HIBa€Th YCTPAHATH TH IpeuATcTBiA, ¢bH KOTOPHMH
yCTpeMuBIIificA HAa KepTBY INPECTYNHHKD MOKeTh CTOX-
kHyThes. Mexay Tbwmb, noraraio, BbTp 0pHIMUecKaro pas-
anuig Mempay abiicTBiAMM IMoXuUMHEHHAro, KOTOpHIii, npex-
BIAA HanajeHie HAUaJBHUKA, 3aKpoeTh JBeph HAaKaHYHD
HIA 3a Iloquaca A0 HamaxeHisA, uin 3a HECKOJIBPKO CeKYHNb.
Bs 710it xe crenenm 0e3pasziMuHO— IIOACTABATH JH IIOJAYH-
HEHHHIil 1IpH HAaHECEeHiH eMy yJapa OBOI PYKY MHIM Kakoii
au6o uHOi mpexMers. Bo Behbx® 3TMXB cryvasxs mopudm-
HeHHHIl, 3alMImasch OTH HAlaleHisd, ocraercs BB npexh-
Iaxs cBoero cyOmekrmpHaro mpasa. JBiierBin ero mpio-
OpbraloTe (opMy oTpaikeHid HamajeHid TOIFKO TOTAA,
KOIZAa OHM BHPAKAIOTCA BB HACHIIN HAXh JHYHOCTHI0 HA-
nagapomaro. TaxkuMb o6pasoMb, Ipu OrPAHWUEHIM IpaBa
000pOHH MOAYMHEHHATO MBpaMH 3amUTHTeILHHMH OHB Oy-
JeTh NpectyleHb, ecId BHPBETH OpY:Kie U3D PYKD HAUATB-
HHKA, WIA CXBaTHTH €ro 3a PYKH H NOCTapaeTcs HXb
YAep#&aTh, TAKDs KaKkb BB 3THXDH XbiicTBiAXDH BHpamaeTcs
Hem30B#HO IMOCATATEIHCTBO N NPHTOMD HACAILCTBEHHOE HA
Th1o HauaarHuka. B nepsoms ciyuab noxummenumii He
SaIUIIAETCd, a omHuMaems Yy HAYAIbHAKA OpPY:kKie, BO BTO-
POMB—nocataems Ha cBoGOAy ero ABWAeHili, npm uems
COBEPNIEHHO 0(e3pA3AMYHO: CBAKETH JH OHD HAUANBHHKY
18+
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pyknm nim Gyaers aepmars uxb csommm. Ilpu gosBoxenim
3aKOHOMB TOJBKO 3al[MTH — NOAUMHEHHHI Bcerga Oyaers
npecryuens. JlokasaTelrcTBOMB Ke COBepIIEHHON HEBO3-
MOKHOCTH TAKOTO OrpAHMYEHis W ero IOpHIHYecKoi Gesco-
IEPKATEILHOCTH MOTYTH CIYXATH cabayoomie npoctHe
upumbpu. HauaibHuks HanagueTs HAa NOJUAHEHHATO BB
norb, rab mBTe HaAkakmx® BaKpHTId, M Ha pascroAHim
30—40 marorn, HABOAMTH HA HEr0 Pyxbe, OTKPHTO 3asd-
BABDL O CBOEMDL KeJaHiM JWIIATH [OJYAHEHHATO KH3HH.
Iloxunnennnif, nmbomiii mpaBo Toxpk0 3amumaTbed, AOX-
#KeH'h NMOKOPHTHCA CBOEii yJacTH M MOMKeTH JHIb IOUTH-
TeIbHO NPOCHTH HAuaIhbHAKA —cKopbe BHIOJHATH 3ajyMaH-
HOe, TAKD KaKb OKHJAHI€ CMEPTH CIMIIKOMD MYUATEIHHO.
B® paBnoil crenesm uojpunHensnii He mmbers upaBa or-
TOIKHYTh HAUAJHHHKA, KOTOpHiH crapaerca ero cO6pocnTh
¢k Oepera BL phKy, a MoMkers JWNIb YNIAPAThCA WA Xep-
RaThCA 33 INIAThe TOro ke HauaniHuka (docrbrHee jpamke
COMHNTEIBNO0, TaKb Kakbh HMBeTh yke Xxapakreph mHocAra-
TeIHCTBA HA JNUHOCTH HauaibHuka). KEcau jpomyerurs, Ha-
KOHeWb, NpH J03BOJEHIN 3aKOHOMB TOIHKO 3ANATHTEIh-
HEXD XbiterBift, yT0 moxunHenuwii, He Mmblomiii myTm or-
CTYILIeHid, MOKeTh IPH NPHOMIGKEHIM HANajaomaro Ha-
UaThLHAKA OTMAXMBATHCA KAKAMB Ja100 OpylieMs MIA OpPY-
AieMb, Bb Haje:xI1B OCTAHOBATH HACTYIUIeHie HAUAILHHKA,
TO ¢b JpYyroif cTOpoHH, HeoOxoxuMo 6yjaeTh NPH3HATH, UYTO
IPaBO HA 3TOTH CHOCOOD BALIMTH IpEKpPamaercs Cb MO-
MeHTa NpROIMKeHid HAYAIbHHKA HA PAa3CTOsHIe MEHbIIee
ubup pauHa opy:kia. JpyruMmm ciroBamm, UpaBo BAMUTH
NpeKpaIaeTcsa, KOrAa OIIACHOCTh BO3PACTHETD.

ITocranoBienie yroroBHaro 3aKOHA O JO3BOIEHHOCTH
squumet 1P TNPECTYNHOMD NAaNajeHinm TaKkke W3IMIIAE,
Kakb nepeuncienie xbiicTBiil 103BOJEHHHX'B, 1 PABHOCHIBHO
COBEPIIEHHOMY OTPHIAHII NpaBa 00OPOHH.

3ajauM BOMHCKAIO BOCHATAHIA W OTHOIIEHIA MDOJNYA-
HEHHOCTH He BHIBHBAIOTH HEC0XO0IMMOCTH llepejaud Hauaib-
HUKY 1IpaBa MJIM BO3MOMKHOCTH pPACIOPSKATHCA KH3HBIO,
BI0POBREMB, CB00OJLOfi, YecThI0 W MMYIIECTBOMD 110XUNHEH-
Aaro. OHn BO3JAralTH JUOIF HA I[[OJAUAIIEHHATO HEKOTOPHS
o0sa3agHOocTH. Bp oTHOWEHIN Hamagaowaro HAYAILHHKA
00A3aHHOCTh MOXUMHEHHATO CBOXMTCA KB cabayiomeii ¢op-
myrbk: nmpn oGopork Giara, KOTOpOMY YTrpoRaeTh ONAC-
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HoCTh, Abiail TOJBKO TO, UTO CIYKATEH AIA cluacenis 3Toro
Grara. Ecau 1o oGcranoBrb JXaHHATO CcIyuasd euduwss, UTO
JXOCTATOYHO YKIOHMTHCA OTH HanajeHia—o0g3ans H36paTh
HMEHHO 3ToTH cuocohs abiicTsiil; ecam nHeodxXoauMo nocra-
BATH NpensTcTBie — 06A3and orpaRmunThca 3Toil MbBpoii;
€CIH CO3HAEIlh, YT0 cnaceHie BO3MOKHO mMO.sK0 IIPH OTpa-
AeHim Hamajewig, T. e. Opu Taknxb ABACTBIAX'B, KOTODHH
Mowyms NpUYNHHTH ThiecHwil Bpexds WM c¢MepTh HAUATB-
HUKY—uMEBems npaBo coBepuruth 9Th AbiicTBisg, no nomwnu:
RO-NIEPBHXB, UTO TH MOKeIlh TOIBKO ompadicams Hanaxe-
Hie, HO He IePexOAUTH BD HACTyNIeHie, He HANAJATH );
BO-BTOPHXB, UTO BpeXh HAUAILHMKY MOMKeTh OHTH JHAIb
candcmeiens, Gorbe nim menbe BEpOATHHMB, TBOMXE 000-
poEnTEIRHHXD AbiicTBiff, HO He 1BipI0 WXB; BB TPETHUXB,
4ro 3a BeAKiff ammHiii Bpexp—Oyzems orpbuath. ITOTD
u3Iumerd Gyaers onmpexbiATHCA He CTOIRKO IIyTEMB CPaB-
HeHis BO3MOKHATO Bpeja OTH HAUAJEHiA Cb BpeAOMb, NPH-
UNHEHHHMD HAYAJIBHEKY, a BB Goipmefi cTeneHE—NyTeMb
pbmenia Bonpoca o ToM’s minimum’b Bpexpa, KOTOpHil OHIB
Bb JAaBHHOMB clyuab jocraTouews pias cnacemia Grara oTm
yrpoxarmeii eMy omacHoctd. Kb BoeHHOCIykameMy He
nupexbaBigercsa TpeGoBaHie paBEHCTBA MEKJIY CpPeACTBAMU
000pOHH W DHepriel0 W ONACHOCTHI0 HAaNAaJeHiA; OTH HEro
TpeGyeTca BHOOPs TAKAXH CPeACTBD M TAKOE WMH IIOJb-
30Banie, YTOOH m30aBieHie OTH OMACHOCTH NPH CPeICTBAXB
Menbe BpeARHXD H NpH HHOMT NXBH YynorpeGierinm Onxo
HEBO3MOKHO. Bpexs, abiicTBuTEeIbHO NPHUMHEHHHI Hauaib-

') Ipogeccopr Kysbmmun-Kapasaepb NpU3HAeTh OTpakeHieMd B T
cuIyyam, Koria oOODOHAKIIIACA IlepeureTb BDL HacTylieHie (cM. crp. 259
Boen. yroi. mp. u. o6m.). Takoe MCTONKOBaHie MOHATIA ,0TpAakeRid“, moxa-
raw, He coBchbMD TOYHO. B'b IBACTBiAX'D HACTYNATEIbHHXD MOXETH 3aKI0-
vaThCd 3IeMeHTHb ,OTpameHiA“, HO 3T0 HocaBaHee PB3KO OTIMYAETCs OTDH
HacTynIeHid. OcakIeHHBle BB KpbLIOCTH MOryTh H30patb OGODOHHTEIbHHIf,
Bb TBCHOMD CMBICTB, cmOcOGH 'BACTBIA M OTPABHYHTLCA CO3JaHieMD Ipe-
UATCTBIfi HACTYINIEHil HempisaTeas. Ho OBM MOryTh, KpoMb TOro, OTPaXarh
CHIIOI0 HeNpiATeIbCkif aTAKA H, HAKOHEeL'b, MOTYTH NepPeATH BD HACTyILIeHie,
T. e. HanmajaTb Ha Hempisrexs. Takxie pasrpaHmuMBanTCa IbHCTBiA IHna,
T0BEprmarocs IPOTHBO3AKOHHOMY HamajleHi. OHB MOXeTbh 3alHIATHC
(sanpumBpb npH 60b Ha IMnarax’ds WIH IIAITKAX'D HANAJaeMBIl MOMKeTb IO-
CTABHTh CBOe OpY¥ie TaK'b, YTO OpyXie NPOTHBHMKA MHMHYeTh THIO 3aIlH-
aKnarocs), 3aTbMb MO¥eTDh OTPAKATH YIAPH (napuposm@), He Hamajad,
HIH, HAKOHeI'b—HANACTb HA IPOTHBHUKA,

Cpasu. Taramuess, Kypes I, crp, 234, rab aBTOPB NPOBOIATDL PA3IH-
yie Mexly OTpameHieM’ M HamajeHieMb M TOBOPHTB: ,000pOHA (BB Tpax-
JAHCKOMD OHITY) BOBCe He OrpaHHYMBAeTCA OAHHMB TOJHKO OTpaKeHieMD,
OH& MOXEeTH 3aKI0YaThCs M Bb HANAJIeHIH.“
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HOKY, MO&eTb OHTh Oolplle Bpeja, YTPOKABIIATO IOXUA-
HEHHOMY, HO He JOIKHO CYIIecTBOBaTH MeHbe BpexHaro
cnoco6a M3GaBATHCA OTH ONACHOCTH.

Takoro poga orpammyenia B» BHOGOpH cpexcrsn 060-
POHH, BB IIPAKTHUECKOMB HXH NpuMbHeHIiHm, 00MKYTH MOJX-
UMHEHHATO copasMBpATs Bpexs, MpHUMHAEMHi HAYAILHUKY,
¢b TbMB BperoMs, KOTOpHIi mpomerekaeTs H3b (akra Ha-
nagenis. Ho, Bmbers ¢p 1hub, coGa0ieHie TOIBKO 3TOf
copasMBpHOCTH XOXAKHO OHTH NPH3HAHO HCIOCTATOUHHMD
Ixd HeBMEBHEHiA II0JUMHERHOMY Bh BHHY HACHIBCTBEHHHXBH
Bb OTHOmMeHin HavaipEWKa xbiicrsiii. Ilpm TpeboBanim
oaHOIl copasmbpHocTH Bpexa (Teopia o0maro mpasa BB
aunk MHOTMX'L ed INpejcTaBUTeleil y&Ke OTKa3alach OTh
HTOTO TPeOoBaHiA), YIPOAKABIIATO 0G0POHABNIEMYCH, H BPeJa,
IPUUNHEHHAATO HANAJAaBIIeMYy, HaHeceHie mocabymeMy pamb,
KOTJa HAlAaJeHie YIposmalo CMepThio, XONAKHO OHTH HpH-
3HaBo HeupecrynnuMbs. Ho npm orpamenim Hanazenis ma-
YAUIBHAKA, TAKKE IOKYIIABIIATOCA YOUTH MOXUAHEHHATO, I10-
paHenie moerBIHMMB HAYATGHUKA JOJMAKHO OHTH BMBHEHO
NOXUNHERHOMY BB BURY, €CAU CYWECME08AIU CPEOCNEa Me-
Hme 6peontta M HOJMIHEHHHI 3HaIrs 00'h MX'B CYIEcTBOBA-
HiA, HO HEe BOCHOIH3OBAJCH HMU YMHIIIEHHO HIH Berbx-
creie crpaxa. Teopin o00maro yroiosmaro Ipasa (pH-
3HAETH HEBO3MOKHBIMB BO3IAraTh Ha O000POHAIMIATOCH
00A3aHHOCTh ONBHKM YIpoKAaoMmAaro Bpeia W HEOOXOAMMHX'h
Kb OTPAKEHII0 ero cpeicTsh, TAaKb KAKh BH MHHYTY ollac-
HOCTH INPHTYIIAeTca CHOCOGHOCTH aHAIM3a M BHOopa.
9T10TH B3TIANDG, CHPABELINBHII BB I'pamIAHCKOMB OHTY,
COBEpIIEHHO He JOIYCTUMh BB apMiM M Bb BOGHHOMB 3a-
konb. OcHoBHOE cBoiicTBO BOMHA, Ge3ycI0BHO HEOOXOAMMOE
IIA BHIOIHEHi HMB CBOer0 Ha3HAueHids, — OTCYTCTBie
crpaxa cmeprn. Coxxars, Gpocapouiiica Ha HITHKK Hempid-
Teld, He MOKeTh, He JOIKeHb IYMaTh O TOMD, UYTO ITH
MTHEA MOTYTH JUIINTH ¢ro KA3HH. Bb cosHamim comjara
JXOIAKHO HeUPEePHBHO cymecTBoBaTh yObkIeHie o weobzo-
oumocmu uodbxure Henpiarexs. I[bHa sToit mOOBxH KOMK-
Ha OHTH JIA HEro, ¢’b ero cy0bekTnBHO# Toukm 3pbHis,
OespazinuHa. B® mHATEpecax’® roeyxaperBa m Boficka cox-
JIaTh JOKeHB upekJe Bcero usbpars nyTeh HamGoxbe
BpeAHHH J1d4 Hemnpiarteas, a 3aThbMb yike, uUId M0 3TOMY
MMEHHO WYTH, MOKETH I0Ib30BATHCA NPUKPHTIAMU, IOHH-
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Mag 9TO CIOBO He BB OYKBAaIRHOMB CMHCIB, a Jnurs kaksn
yKasaHie HA HEHYKHOCTH KepTBl 0e3moaesHHXB. TakaMsb
00pa3oMs, HA3HAUEHie COJXZATA O0A3HBAETH €ro CHOKOHHO
<MOTPETH BB IULO CMEPTA M HPH HTOMB PA3CYKIATH, OHTH
XHTPHIMB H HaXoXunBEMb. CnoCOGHOCTE BHIOIHUTH 3TY
-00A3aHHOCTH Pa3BHBaeTCA, & BB HBKOTOPHXT CIYYaaX'b CO3-
Jlaercs, BOMHCKUMD BocnmTadiems, aucumminaoii. Ilpm oGo-
porB OTH IIPOTHBO3AKOHHATO HAMANEHid HAYAILHHKA, 10X-
upHeHHHHE BO uMA TOH e AMCUMINIMHE, CO3HABad, UTO
cMepTh eMy Yrpo:kaeTh He OTh HelpidTeld, a OTh Ha-
YATRHHEKA, XOTA OH NpecTyiHaro, 0043ads Bb 1101H0i Mbph
HpnMBHATE CHOCOGHOCTH CTPOrary AHAIA3A XIfA OTHCKAHIA
cnocoda abifeTBiil MPOTABOMOIOAKHATO TOMY, KOTOPHI He-
.00X01uMD 1PN OTpaskeHinm Hamajxenis meupiaterd. Ha poiiab
ubMb Goarwe Bpeja HamajgawumeMy Bpary — TEMB ayuine;
npa odoporb—-ThuMp xyume, abMB Menmswe Bpeja Hamagxa-
0IIeMY HAUYaIbHHUKY.

He Besakoe mposBieHie TPpycoeTM HMIM UYBCTBA CTpaxa
BO BpeMd CpakeHid HABJIEKAeTb KAPY YIOJIOBHATO B3aKOHA.
Coxzarp, koTopHi Oyaers apomwars u Oxbiubrs mous my-
_ JAMH UM BOAJATh BB 00OMOpOYHOE cOCTOAHIe upu carHarh
«Bb aTaKy», He IOAIEKHTH YroIoBHOH oTBBTCTBEHHOCTI.
‘TAKD KAaKh OHB He HAPYMNIDb 3anpera minm Berbnid Bo&Ad.
OTBBTCTBEHHOCTH BO3HUEAETH, KOIrAA TPYCH HOOBEKUTH OTH
Bpara niu nepeiiiers Ha ero cropony. Caxbrosarcibno, 3a-
KOH'D YTOJNOBHHII KapaeTh He UYBCTBO, a OnAMie, 6b1360H-
‘MO DMUME 4Y6CMEOM5, HO KapaeTh BO BCAKOMDB ciyual,
XoTA OH 9TO UYBCTBO CTPaxa BO3PACIO X0 Yyikaca, IoMpa-
Yamaro pascyiokb. JAKOHOAATEIb IlpeHeOperaers BO3-
MOKHOCTBI0 BO3HHKHOBEHIi cTpaxa, Takb KAKB OHDb HECO-
BuberuMs ©¢b  o8A3aHHocThI0 BoMHA. (OOopomamiiica He
©00s13HBaeTCA He MCIHHTHBATH CTpPaxa Npu HAmageHid Ha-
YaJbHNKA, HO B3AKOHD BOEHHRII He MOKelh NPUIABATH ITO-
My UYBCTBY TOro ODHAUUECKATr0 B3HAUEHidA, KaKOe OHB
10JyYaeTs BB YCIOBIAXD TPAKAAHCKON KU3BHH.

B Bagy npexnaBieHia Kb I0AUYAHEHHOMY TpedoBaHig
0 NPHYAHEHI HAMMCHBITATO BpeJa HANAJAOIIEMY HAuATb-
HMKY MOKET'hb BO3HUKHYTH BONPOCH: 00fA3aHb JM 1OJUMHEH-
HHIT cnacaThes GbreTBoMB mpu HamageHinm navaxpHuka? Cy-
LeCTBYIONiil 110 3TOMY BONPOCY B3MIANS Bb 0dueil opuimue-
ckoii anreparypbh Onub yike ykasamp Beie Bb riaasb IIIL
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Boennne opucti—Weisl, Kleeman, Brauer ') me xo-
TYCKAITH 00A3aTeIbHOCTH AAA NojuuHeHBaro Obrerpa. Be
noas3y 3Toro MubHiA eaymars coobpameHia IopHAMuecKid,
NpAKTHUECKidA W BOeHHo-Iejarornueckis. Bbrerso me ects
o6opoHa mpaBa M Jajke HE 3aIUTA €ro, MOTOMY uto yo'h-
raomiii Beerga MomeTd OHTh HACTATHYTH M, He HaOI0AAL
3a pbiicTBiAaMA Hamazapomaro, He 3HaeTs 0 pasmbph yrpo-
maomeil omacaoctn. Cw lopmiuueckoil Touku 3pbmia Gbr-
cTBO ecth Abanie GespasanuHoe u, nNpm 06A3aTEILHOCTH €T0,
PABHOCHIBHO OTpHIUAHiI npaBa 060poHH. BB npakraueckoM®.
oTHowmeHin GbreTBO BL GOXBPMHAHCTBE CIyuaeBd: YBEINUHTDH
ONACHOCTH HamlajeHid, a He yMeHbmmThH ee. Cb Tournm 3ph-
Hisg BOeHHO-Mejarormueckoii o6sa3amHOCTH O0Bb&KAaTH 0T oOmac-
HOCTH MOMKeTH TOIBKO pasBpaTnTh corjata. OHb JoIKenT
6hmaTh Bceria BIEpeXb, Kb BpPary, HO HUKOLAA OTH HEro.
Bs paBmoii mbpbh Be gomyermmo GbrerBo oTp HauAum-
HHUKA.

Ycranopiesnsie npeibias 0G0POHH M CpEXCTBA ed Tpe-
0y0Th, 0JHAKO, HEKOTOPHXB orpanmueniii mpu nocararenn-
CTBAXh HA NMYIIECTBO, HEe COEJMHEHHHXH Cb HACHIieMT
HAQh INYHOCTHIO IIOJUMHEHHAro, cobcrBeHHMka. B Teopin
o0maro npaBa OTKa3alHuCh y:Ke OTH pasibienia Bpeia Ha
BO3HATPAJANMHI H HeBosEarpainmuii. CooGpamenis, B BUAY
KOTOPHXb 93T0 pasabienie OTBEPruHyTo, yTPAuHBAWTH BH
3HAYATEIBHON CTEeNeHH CBOX CHIY BB YCIOBIAXs BOEHHATO>
GHTAa. YTpaTa BOEHHOCIYAKAIIMMEG HMYIIECTBA HUKOTAA HE:
MOKETDL YrpPOKATH MAKH3HM MIH 3X0POBBI0 COOCTBEHHHKA,
TAKB KaKb NEepPBHA INOTPeJHOCTH KAaKJaro BOEHHOCIYKa-
HIaTO YAOBIETBOPAIOTCA IIONEUYeHIeMh rocyaapeTsa. 3aThus,
JAAYHOCTH HAUAJBHAKA BCerja 'u3BBCTHA NOXUMHEHHOMY, a
c1bXoBaTeIbHO, BH 3HAUMTEIFHOMB GOIBIIMHCTBE CIydaers,
CyIIecTBYeTh BO3MOkKHOCTH Bo3Mbmenia ymep6a, TbMB
Gorke, ecam TrocyXapcTBO, OrpaHMYNBAsg IPAaBO 060POHH
NOAUNHEHHATO, NPAMETDH Ha ce0d 00A3aHHOCTH MMYINECTBEH-
BHOfli orBbTeTBemHOCTHM 3a nocabacTBia mpeerynHoll AbA-
TEIBHOCTH HAYAJIBHUKA.

Imba sro BB BHAY, @ Takxke NPHHAMAdA BO BHHMAHie
YKA3aHHOE BHIIE COOTHOLIEHie npas: OGOPOHH M 06A3AM-
HoCmu TMOUTHTEIHHATO OTHOIIEHisl Kb INYHOCTH HAYAIHHHKA,

') YkasagHBISA couWHeHis—eTp. 55; § 70; crp. 34.
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MOKHO, He OTpHIAd INpaBa O00OPOHH IHOAYMHEHHArO, 00d-
3aTh €Tro: lIPH II0CATATeILCTBAX'S HAYAILHMKA HA WMMYIIle-
ctBo 0e3s Hacuiis HALB IAYHOCTHIO M (e3b yrposu Ta-
KAMB HAacHIieMb, OTPAHAUMBATHCA CONPOMUBAEHIEMS TIpe-
CTYNHOMY 3axBaTy, Oess nphumnenia ThiecHaro Bpexa Ha-
uarsHKY. lEvMu croBamm, Becmedl ¢opmoii upormsoxbii-
CTBifl MPCCTYNHOMY IOCATATEIbCTBY HAYANLHUKA BH HTHX'B
CIYUafx'h MOKeTH 6HTB Jnmenie ero c¢Bo0OAH 0 NpH-
OHTIA BIACTH.

Besakoe orerynaenie ofoponsiomaroca IoAYNHEHHATO
OTh YKa3aHHHXDH NpaBHIb OOGOPOHH JONKHO PascCMaTpH-
BaThCA HEe KAKb HApyIIeHie UNHOMOUATAHIA, a JINIIb KaKb
npesnmenie npexbioss 0G0pPOHH, NpH YeMb HAKA3YEMOCTh
IONKHA OHTH cuelialbHOIl H, 0€3yCIOBHO, 3HAUMTEIHHO IO-
HIKEHHOH 110 CpaBHEHII0 ¢b HAKA3YeMOCTHIO NMPAMOro IO~
CATATEIHCTBA HA JUYHOCTH HAUATBHUKA.

MoskHO pa3scMATpHBATH KAKDH I[pPEBHINEHie oﬁoponm He
TOJbKO YIOTpedienie HecoOTBBTCTBEHHO BPEIHHXs CPEICTBD
NpH OTpasKeHId HAlAJEHiA, HO W Npe:kKJIeBPEeMEeHHOCTH 000-
pous. Ecin, no wmscrbrosanin oGcTaHOBKM ZaHHATO Ciy-
yag, YCTAHOBIEHO, uTO oGopommrerpHHA rbiicTBia moxun-
HEHRaro HACTYNHUJM X0 BO3HHKHOBEHISl OLIACHOCTH BB JAH-
HHIl MOMEeHTb, a NIpu OXHONl ammb esa BBpoaTHoCTH, WiIM,
nHaue cKaszaTh, ecidm ABiicTBiA NMOJUMHEHHATO BHPABMINACH
He Bh OTpaKeHim HANajieHiA, a Bb Npeiylpe:KIeHin ero,
T. €. Bb Hanagenin, To Nojo6HOe MpoABIEHie CTPAxa AOJNK-
HO II0BIeUs 3a co0ofi oTBbTCTBEeHHOCTH, MpHOIMKALMYIOCA
no cBoMMb pasmbpambs Kb Toif, KoTopas oupexbrena sa--
KOHOM'D 32 YMHIIJIEHHOE MMOCATATeIHCTBO HA JIMNYHOCTH Ha-
UAJbHAKA.

Hacurie ke mogumseHHAro, cosepmeHHoe mocib or-
BpAallleHid OMACHOCTM HIM nocrb npekpameria lpecrymnHoit
xbATCAPHOCTH HAUAIBHAKA W JOKA3HBalOIlee ;KkelaHie o0To-
MCTHTH IOCIBIHEMY, XOIKHO KBATA(GHIAPOBATECA BOEHHHMbD.
3aKOHOM'P HE KaKh NpeBHINeRie 0GOpOHH, 3& OTCYTCTBieMD
HeoGXOIMMHEXE XIA ef cocraBa AbiicTiii mauazamomaro BB
MOMEeNTDH DOpNUMHEHid eMy Bpega 060pOHAIMUMEA, a 1O
o0UMMD UPABAIAMD O HAPYIICHIM UMHONOUNTAHIA; npexime-
CTBOBABUIAA IIpecTynHad ABATEIHOCTh HAUATHLHAKA MOKETD-
pascMaTpuBaThCA JIMIIL KAKD O0OCTOATENHCTBO 06000 YMEHE-
maloiee BHHY NOXUYHHEHHATO.
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UYro kacaerca 0GOpPOHH MHMMOfi, T. €. OTpaeHia Ha-
najeHia He npectynHaro mim BB IbiicTBnTerprHOoCcTH HE
CYIIECTBOBABIIATO, TO MH II0JaraeMsb, UYTO 3TOTH BONPOCH
Bb BOGHHOMB OHTY He MO:KeTH BO3HHKHYTh. HaualbHUKD
HHKOTJa HEe MOKeTDH 3aKOMHO Hanadams HA MOXUAHEHHATro;
HAUaIRHUKD He uMbBers mpaBa manadenin, a INMB NPaBO
npunyrcoenia. Ilpunyxxenie ke npeamoraraers npejule-
cTBylOmlee TpeJoBaHie, T. €. IPHKa3h, KOTOpHI, Gyxryun
3aKOHEH'h, JIHIIAeT> MNOJYMHEHHAr0 NpaBa HA RedAKill BIAB
nporusoabiieTBia; ecam ke ORD OOBEKTHBHO NPECTYIIEHD,
TO CO34aeTh INIPpaBO CONpPOTHBIEHiA M 3arbMb 000POHH.
CrxbroBarenpno, 3aliy:kjieHie IOJUMHEHBATO MOMKETH Ka-
CaThCsA TOABKO Bompoca o 3akoHHOCTH npukasa. Iloxunmen-
HHiH, ©e wucnoiHWBMINi mnpuwkasa Bexrbxersie omméouHaro
HPEANONOKEHiA 0 ero NPecTYNHOCTH, IONIEKATH, KaKD
OHI0 yKa3aHO BHIIe, cneuiarnbHoii orpkrerBenHocTH; TEMD
6oxbe ons He Moxkers HagbaThcA Ha HeBMbHeHie eMy BD
BHHY CONPOTUBIEHIA RAYAIBHUKY, TpeboBamie KOTOpAro
JUMIb  NPENIOJATANOCH NPOTHBO3AKOHHHEIMG, XO0TA OH €B
IONHOH YBBPeHHOCTHI0 B'H IPABHIBHOCTA 3TOTO0 HPEXION0-
menia. Bb 3THXDB cayuasxh MOJUMHEHHAHH INOXIEKNTH
0TBBTCTBEHHOCTH 3a TOT'H IPOTHBO3AKOHHHI o00pa3s abii-
CTBill, Koropuwii oHDB wO3BoMMAB cebb mo oTHOmIEHiD KL
IPAHYKJAONIEMY HaualbHUKY, HO BCeria Kak’h 3a Hapy-
Ienie NOJUMHEHHOCTH, & He UMHONOUYMTAHiA. B BHIY He-
BO3MOKHOCTH 3AKOHMQAI0 HANAOEHIsR, BCAKOE CYHBERMUBHO
(c» Toukm spbHiA HavalpHHKA) 3AKOHHOE HANAXeHie, T. e.
- MpUNYOCOenie, He NPedsapennoe MPetosaniems, CO3TACTH
npaBo 0GOpOHBI, TAKD KAK'b MOAYNHEHHH{ He MOkKeTh yra-
JHBaTh Relaniii HauaaprHmka. IlpnHATie mHOTO UpMENMIA
HCKII0UNI0 OB BO BehXBh cryuyadax’s HpaBo o0OPOHH, TaKb
KaKb HauABIMNifi HAavalbHHKD MOI'P OH BCErJa CCHIATHCSH
HA NPaBO0 NpPUHYKIEHiA Kb NOBMHOBeHi. Jlia BO3HMKHO-
BeHif ;Ke DTOr0 IpaBa Beerjga HeoOX0ANMO NperbABIeHie
TPeDOBAHIA M NPHTOM'B HE NPOTHBO3AKOHHATO.

TaxkuMb 00pasoMn, NPHHLUHMK, KOTOPHE A0NKHH OHTH
NOJOKEHH BB OCHOBaHie InpaBa O00OOpPOHH BB BOCHHOMD
OwTY, cBojAres Kb crbiyomumbs. Boenno-yroroBsmii 3a-
KOHD, II0 BOUPOCY O HeoOxoanMoil oGopond, noikens yera-
HOBHTh M3BATIA JNIMB X1 CIYuAeBb HANAJEHIA -HauaavHu-
®a HA noduumenna:o. Orpannuenis HpaBa He0OX0AUMOIL
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©000pOBH JAOIKHH BHpamarbca Bb omnpexbiedim cpeicTsn
€A N0 NPHHIMIY NPUIAHEHid HAMMEHBIDATO BpPEJAa HAYAID-
HAKY TpHE BCBXD BHAAXD IOCATATENHCTBH, 3a HCKIOUE-
HieMT I0CATATEIHCTBD MMYUIECTBEHHHXH, HE COeXHHEH-
HHXBH Cb HacHlieMb HAAB JNUHOCTHIO [MOJUMHEHHATO, KOTAQ
npnunHeHie BeAKaro ThiecHaro Bpeja HAYAABHAKY JOJKHO
pasCMATPHBATHCHA KAK'D HAKazyeMoe NpeBHIIeHie mpeybioss
-o6oponnt. IloxummenHuii A0IKeAs NOHECTH HaKa3aHie 3a
upeBHIIeHie 000pOHH Takke B0 BehbX® TEXB Cayuasxsb,
xorga nbip o0opoHH, cnaceHie Giara, Moria OHTH JAOCTH-
rEyra cpexcrBaMun Menbe Bpexsnvm. O0opoHA TPETHHX'H
JEOB  JOJKHA Jonyeckarbes BBH TBXx® e npexbiaxd kaks
m obopona jmuHasd. (OOopoHAa BHCmIATO HAYANGHAKA IIPH
NIPOTHBO3AKOHAOMB HANAJeHiN HU3IIAro HAUAIBHAKA — pas-
CMATpUBAaeTCA KAKb OOA3AHHOCTH NPHCYTCTBYIOMArO0 mpH
HANAJEHIH NOAUMHEHHATO ¥ HeloJaHie MOMOMM HAYAILHEKY,
HaxoJAmeMycs Bb ONACHOCTH, BMBHiIeTCHA NOAUNHEBHOMY Bb
BUHY, KaKbh HNONYCTHTEIHCTBO Kb mpecrymrenilo. Hakazye-
MOCTh IIPEBHIIEHiA 000pOHH XOXAKHA OHTH ompexbiera BB
aakonb ocodo.

He mnopiexnts coMabnilo, uro HeBMbHeHie noxumHeH-
HOMY BB BUHY JAHHHXB O00ODPOHMTEIbHHXD XbiicTBiil ects
BONPOCH (akTa BH TOH ke CTENEHH, KAKB M Bb IPaKIAH-
ckoMB OHTYy. I'pamjaEuEs, KOTOPOMY B3AKOHB IIpexocTa-
BIfAETH 00mmpHOe npaBo 060poHH, He 06bABIgeTca 3aparke
0e30TBBTCTREHBEIMB; BOIPOCH O HAAMYHOCTH BAKOHHHXD
‘yeaosiit o6oponn m3crbayerca CyXeGHEIMH yUpemIeHisIMu
{ge jmoctHrasd HHOTJA CYJAa) M JAHHHA 00cToATEIHCTBA OILE-
BUBATCd Cb TOUKH 3pbHiA 3akoHa, T. e. omnpexbiasercs
opaBoMbprOCTE Kamparo oTxbipmaro ¢gakra m nbania; 3ro
mocrbaEee BB 0JHOMB cIyual MoxkeTs OHTH NPU3HAHO HE
mojiexamnMs BMBHERil0 BB BHHY, & BB JPYroMb—-MOKETH
noBxeys 3a cofoit Hakasanie. Ho GesdycioBHo HeB03MOKHO
HPAJAABATH BHPAKEHI ,BONPOCH (akTa“ TOro. 3HAUEHIH,
KOTOpOe JalThH eMy, HaupuMbpt, Brauer ') m Weisl ?), npnu-
3Haomie He0OXOMMHMT paspbiieHie BF KamkIOMb OTABIL-
HOMB cayual BOIpPOCA O COOTHONIEHIM NpaBa O0OPOHH M
-00A3aHHOCTH cydopAuHAanin. Ecin ccsika 10oI4nHEeHHAr0 Ha

1) Handbuch, s. 33.
?) Das Heeres-Strafr. s. 155.
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coCTOsHIe O0OPDOHH OKAKeTCs IOKHOH-—OHD OTBBTHTDL 3a
NpecTynHoe NMOCATATEIhCTBO HA JHYHOCTH HAUAIHHHAKA; 315CH
He OyJAeThs BO3MOKHOCTH FOBOPHTH O CTOJKHOBEHIM mnpaBa
000pOHH ¢b BOMHCKON 00A3aHHOCTHIO, TAKB KaKkb IepBoe,
T. €. 1IpaB0 00OPOHH, OyAeTh NPH3HAHO HE BO3HAKABIIAME.
Ecm xe nojauunennmii upeBwcmis nperbin o60poEH, TO
OB'h JOIKEeHH OTBBuaTh TOIBPKO 3a 3TO IpeBHINeEHie.

B® ocuoBanie orpbra Ha BOnpOoCh 0 BMHOBHOCTA EIH
HEBUHOBHOCTM  0OODOHABINArocs IOAUYMHEHHATO JOIKEHD
OuTep mnoxoxesd oOmili, x11a BehbX®s BHAOBD IpecTYILIeHid,
npaEIMOG Ccy0beKkTUBHHII, HO ¢b HBEKOTODHMHU orpammue-
vHiaMu. Eecin nojaunseHHHii, coBepmuBmiii Hacuiie HAID
JAYROCTHI0 HAUAJIBLHHMKA, CCHJIAeTcd HAa Heo0XoxmMocTh 060-
PoHH, TO c¢yXb pbmaers nocabroBareisno cibxyiomie Bo-
NPOCH: NIOABEeprajcs I MNOXUMHEHHHII TaKoMy Hamajeniio
CO CTOPOHH HAYAIbHHKA, KOTOPOE YIPOKAIO ONACHOCTHIO
AUBHA, 3A0DPOBLI0, ¢BOOOXD, MMYyIleCTBY NN UYeCTH; KAKiL
AbiicTBiA coBepMINNB IOJNUMHEHHHI X1 OTpaseHia Hanajge~
Hig; uMBab 1M noJUNHeHHH{ (AKTHUECKYI0 BO3MOMKHOCTD
npuOETHYTH A3 OTpamkeHiA HamajeHid Kb CpejcTBaMB Me-
nbe BpEIHHMT HIN ONACHHMB; €CIH 3TA BO3MOKHOCTH CYIIe-
CTBOBAJa — 10YEeMY NOJYMHEHHHI n30paln cpeacTBo 00-
abe BpeaHoe; €eCcIM-— YMHILIEHHO HIN 6CAnICM6le CMpara,
TO NOJIEKUTL OTBBTCTBEHHOCTH 3a IpeBHIIeHie 0§0po-
HH; €CIIl ke II0TOMY, YTO He 3HAID BH MOMEHTH 00ODOHH
0 cymecTBoBaHiH Menbe BpeIHHXDH CpeAcTBH,—coxbanHOE
He NOJIe:xuTh BMEBHeHi0 nojaumsHeEHOMY B%b BuHYy. Ilpm
9TOMB cyADs pbmaers Bonpoch HE 0 TOMB: MO IM NOJUH-
HEHHHH 3HATH O CpejAcTBaxh Menbe BpeJHHXB, a JIAML O
abiicTBuTENbHON 0¢BBIOMICHHOCTH B'H 3TOMB> OTHOLIEHIM MO~
YHHEHHAro.

IloarexnTs GoabmoMy cOMABHIIO JAONYCTEMOCTH BB
BOGHHOMB> OHTY 0GOpDOHH DpPOTHBH HANajeHid JIHWNA, HAXO-
Jdamarocs BB cocrosHin kpafineit meoOxoammoctu. Jocta-
TOUHOCTh JJA BOSHNKHOBeHisl mpaBa 0G0pOHH 00TBEKTHBHOI
IIPOTHBO3aKOHHOCTH HAamaleHid CIy:KNTH, Bb o6leMB yro-
JOBHOM'> 1paBb, ocHOBaHieMb JiA INPH3HAHIA, BB 3THXH
cayuaaxs, oGoponn pbitcrBieMs nmpaBombpuams. Ho, mo-
IaraeMb, 3TOT'h IPHHIUIG HE MOKeTHh OHTH IPHAATH BB
Bofickb, Takp Kakb 000pOHA NPOTHBD CHNACAIIIATOCHA TO-
BapuIla, CTAPHIATO NI HAYAJIHHUKA PABHOCHIBHA OTpHMIA-
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Hil0 ejnHeHid M BHTeKaomed n3b Hero 00A3aHHOCTH B3a-
umHoii noxxep:xkn. IlormGaers TBOil ToBapmmB, TH 001-
3ab, €CIM MOKellh, IIOMOUb eMYy, HO He mMbemb npasa
YVBEINUNBaTh YTPOKAINYI0 eMy OMACHOCTH cBOMME 000po-
gatersHuMn AbiicTBiamn. T'Bos o6a3anmocTs, HPAaBCTBEHAAS
Bb OTHONIEHIM TOBApHMA N IOPHINYECKAs BH OTHOMEHIN Ha-
yaIpbHAKA, INOJATH €My pYKy IIOMOMMA, a He OTTAIKUBATH
€ro oThH cedsd.

Haup ocraerca eme pascmorpbre Bompocs o mpasb
000pOHH BOEHHOCIYKAIMMA JHIAHOf uYeeTm mpm mpeeryn-
HHX'b HA Hee HocATaTelscTBaxb. Ilpuumna Buxbienia aToro
Bonpoca OHJIa YyKasaHa BHMme. XoTA o60poHAa uecTH He Ha-
XoaATCA, BB BHAUATEIbHOM® OoipuinHCTBE ciyuaess, Bb
€BA31 Ch HAPYMIEHiAMN IMCUMIIMHAPHHAT OTHOMIEHIH, a mo-
TOMYy, NMOBAXAMOMY, He XOKHA Oblra OH BH3HBATH BB BO-
€HHOM'b OHTY HUKAkEXDb Hexopasymbmii m commbmiil, ox-
Hako, BB XbiicTBATENLHOCTH, MONEMHKA 10 3TOMY BOIPOCY
BO3HAKAETH IIPH KAKIOMB OTXBIbHOM® cryuad, moxevmka
<¢TpacTHadg, AOXOAANAsA BB CROHXD BHBOJAXH A0 TpefoBa-
"Hifi OTHATH Y BOEHHHXB OpYikie, Kakb y xbreil ordmpawTn
ONACHYI0 WIPYIIKY, #H 3alpeTHTs HOUIeHie BHB CI1yKOH
¢opMerHOii OXeKNH, Kakb OyATo ABATEIRHOCTH JALA MO-
sxers 3aBachTh oTp ero Babmueil oGoxouxm. IToremmra me
BXOIATH B 3ajauy Hacrodmeii paloTH, a CTPACTHOCTH €O-
Bepimenao Bb Heit Heyuherma. lloaromy BB panpabiimevs
u3noxenin OyAyTs OpuUBeJeHH 110 XAHHOMY BONpPOCY IHMIb
0pUIHUecKid coo0paskenia BB CBA3N Cb YCTAHOBMBLIOMHACH
Bo33pbHiAMUH Ha ycuoBiA BOMHCKOi KM3HM.

O6opora ecTp nposBIeHie 00uWIAr0 mpaBa, A HE M0IB30+
BaHie amgHOil NpmBmierieif; KAK's Hepa3PHBHO CBA3AHHAA CT
iIpABOM’b, 000poHA JX03BoXeHA BehMb, K10 ofraxaerb OGaa- -
roM’b, HOJIEKAMIMSB 0Xpant oTh nocararerscrsa. Ecin weets
ecTh 01aro, To npaBo 00OPOHH YECTH XOJN/KHO IPHHANIEKATH
KamaoMy ueilosbKy, Takh Kakb COBepIIeHHOe OTCYTCTBie
BTOTO0 HPABCTBEHHATO KAUECTBA MHIM OTCYTCTBie €mOCOOHO-
CTH UYBCTBOBATH MOCATATCIHCTBO HA 3TO HEBENIECTBEHHOE
Oxaro me MosxkeTh OHTH Jokazano. Cb Toukm 3pbuid rpam-
JaHD UecTh OJHOTO MOMKeTb OHTH, TAaKh CKasaTh, OOJbINe
gecTH JA)PYroro, KOTOPHII CBOMMHU INOCTYNKAMH JOKAa3alb
MenpImiil 3amac’k dTmyeckux’s npmanuion. Ho mpaso o6o-
posH, HanpuMbpy, EMyUIeeTBA WIH 310POBhiI COBEPILEHHO
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He 3aBHCHTH OTH CTeleH;m 06OraTcTa 0GOPOHANMIATOCH MIK
orp Ooabsnemnaro ero cocrosmia. Hamuwii mubers npaso
000poBATH BesKoe 6aaro yHacrbiOBaHHOE OTH UPEIKOBD
nan GraroupioOpbreEHoe, COBEPIICHHO HE3ABUCHMO OTTL €ro
oraocuTenrHofi BexmunEH. CrbjoBarersHo, ecIm BB IpHH-
unnd npusraTe omyctnmoii 000poHy JMYHOi uecTHm, TO He-
00X01MMO NpPHCBUMYB 9TO TNPABO 6CHME (€33 UCKAIOUEHLR
1PadOanans OaHHalo 10cy0apcmea, COBEPUICHHO HE3aBHCUMO
0T’ HXb O00MCCTBEHHAr0, COCIOBHAI0 H CJYKeOHAr0 moio-
#enis. BHckasHBaeMoe NpPOTHBHHKaMM Takoro phmenis
Bonpoca coo0paxkenie 0 TOMB, UYTO UYBCTBO ueerH, Gorxbe
pasBuTO€ Y BHCNINXD KIacoBH o0mecTBa, TpeGyers Goin-
mefl 0XpaHH, 3TO coo0Opaikenie He BHJICPHKUBAETD KPUTHAKHU.

Opraunsms uenopbka, BOCHMTAHHATO BB CYPOBHXB
AU3HERHHXD YCIOBIAXDB, NPU NOCTOAHHOMB 310POBOMB TPY-
b, MomeTp OHTH HecpaBHeHHO MeHbe BocupiEMUNBE KO
BCAKOTO POJA HACHIiAMD, MOKeTh OHTH NpUCHOCOGIEHD Kb
nepeHeceHil0 XD INpH MeHFIIeM’b BANPSKeHIN KU3HeHHOH
dHeprinm; mocabicTBifA HacHIiA, Bb BAAY €CTeCTBEHHAro MPO-
tuBoxbiicTBia 9sroii smeprim, Moryrbp OHTH A0 M3BBCTHOMN
CTENeHH HHUTOKHKMH 10 CpaBHeHil0 ¢b ThMM, KOTOpHs
IPH PABHOMD HACHIIM BOBHAKHYTH BB oprammsmMb msub-
AKEHHOMb,—HO N3B 3TOr0 HEJNb3sl elle 3aKIOUATH, 4T0 (u-
3HUECKas JINYHOCTH IePBaro MOKeTh OHTH OXpaHAeMa 3a-
‘KOHOMD Menbe amunocTH BTOporo. OpranuUsMsT 3X0poBaro
semierbiapna epeEeceTs COBEPIIEHHO (€3 BCAKAXD BpeJ-
HHXD Hocrbjacrsiii Takia mopaHemia, koTopH# 6yiyTH
CMEPTEIbHH I AHIMMYHATO, W30ANOBAHHATO POCKONIBI>
ropoackaro xuterd. Cabayern im oXHAKO OTcAa, 4TO
npaBo 000OpOHH (m3nueckoll JMYHOCTH I€pBaro JOLKHO
OHTHh MEHPIINMDB 110 CPABHEHI0 Ch TAKMMD K€ NMPABOML
proporo? O0beMp CyOLeKTHBHATO NIPABA He MOKeTH Ha-
XOANTHCHA BH 3aBHCHMOCTH OTH WHAMBMAYAIBHOH cnocoGmo-
cmu cy0ObexTa InepeHectH 0e3b 0000 BpeiHmXb mocrbi-
cTBifi IOcATaTEIHCTBO HA O0LEKTH ero mpasa. Ipocromo-
JUHG MO/keTh He MCOHTHBATH UYBCTBA CTPAJaHiA IpH TAa-
KOMB 0CKOpOIeHiH UecTH, KOTOpPOe ApMCTOKPATH IPH3HAETD
raruafimuMs 1 Tpedylomums otMmerid. Iloexbaniit Toxsko
JOKaKeTh JTUMDB, UTO UeCTh €ro, Kakb 00IbHON opramb
yenoBbueckaro T1hia, cTpazaeTs IpPH BCAKOMB Kb HEMY
NpPUKOCHOBeHiN. ApmeTokpary 00IbHO. OFB MOKeTH 00opo-
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HATBCA OT'H JHNA NPHUNHAIUIATO eMy 3Ty §oib, HO mpe-
JOCTABUMB 9TO TPABO N HPOCTONOIAHY, K010@ OMG MOKNCE
nouyecmeyems Goas. Phmenie e Bompoca o Momenth BO3-
HAKHOBEHIifl 9TOr0 UYBCTBA NPEXOCTABEMH €My, TAKD KaKb
6oxp He mnoxpaerca o0wbexkTnBHOH ouwbarb. Ecau moxers
060poOHATHCA OTH INOCAraTEILCTBE HA UECTh TPAKIAHUHD
BHCOKAT0 OOIECTBEHHATO IMOJOMKEHid, TO NPeLOCTABAMD
NPOCTOIOAMHY paBHOE NpaBo 0GoponH uectn. OTpHuATH
cymecrBopaunie ee (T. €. UeCTH) Yy WIEHOBH HH3IINX'B KIac-
COBH 00mecTBa MOTYTH TOIBKO TB, KOTOpHE CTABATH
HPABCTBEHHHA KauecTBa WeloBbKka B'H 3aBHCHMOCTH OTH €ro
Oxecrameii BabmaocTH.

Yects @ npaBo 00pOHH ed He MOKeTb 3aBHCETH OTH
COCIOBiA JuIAa W, BL PABHOM CTeleHH, HE MOKETH OHTH
o0ycI0BIeH0 CIyxKeOHHMD II0J0KeHieMs OocKopGadeMaro.
Ecan rpamaanmes He mmbers nmpaBa 000pOHH uecTH, TO
3TOr0 IpaBa He MOkeTh MMBTH M BOMAL, TAaKh KAKD, €CIN
nepsrii He mmBers uyecTH, T0 He npioOpbraers ee, HAXEBL
BOEHHHIl MYHIMDH, n obpaTHo, mMBa uecTs BO BpeMa Tupe-
OuBaHiA BB apMiH, He MOMkeTh YTPATHTh ee NpH BO3Bpa-
meHin BB pAXH MUPHHXDB rpaxiadt. IlperocraBienie nmpa-
BAa 000pDOHH YECTH TOIHRKO opuiepaMb ecTh He Ooxbe Kaks
OCTATOKD CTAPUHH, KOrXa pasinyaluch ,6Iaroporsne“ u
yhnoxase“. Ilogo6nas npuBuIeria MomeTsh BH3BATH TOIBKO
YYBCTBO HEroJOBaHi# M Pa3ofIUTH APMi0 W HAPOXB, TOTAA
Kakh HApPOAD ecTh OmBimee miu Oyxymee Boiicko, a 3To.
nocrbauee ecThb TOIRKO uacTh Hapojaa. Eeim pascmatpm-
BaTh Jake NPHBUIETHPOBAHHOE IIOJO:KEHie opuIepa Kakb.
Hacibaie Bpemennb pHiapersa, To ThMb Goxbe nepocroiina
W HeJoNmycTHMa 000pOHAa CBb OpPY:KieMb B PYKaX’h IPOTHBD.
6esopy;1mar0. [Tporuss kKoro oduueps 6e3s GOIBIAXH
KoXefaHiii oGpamaiTs opy:kie NpPH CIOBECHHXD OCKOpOIe-
HiAXs (ockopOxenisn jxbiicTBieMb, KaKp 3aKIOUALONIA BD
ce0b »sicCMeHT’s Hacmiis, HanajeHis, co3XaOTH NpaBo 060-
POHHl HA obmems ocHOBaHIN)? MHOrounmcieHHHe cIydyadm Ta-
KOHl pacnpaBsl XOKA3HBAKWTSH, UTO KEPTBAMH e ABIHIOTCH,
BO-NIEPBHXB, INURA, He NMPHHALIEKAIA Kb BOHCKY, M, cb-
XIOBaTeIbHO, HE Im'hmmla, mo o0meMy NpaBHIY, OPYKisd
xia orebra Ha yaapb oduuepa, a BO-BTOPHX'B,—II0 UAHEH-
HHe, PYKH KOTOPHXBH CBA3AHH, TaKh CKa3aTh, TPO3HEIMD.
HaKazaHieM’b 3a Hachiie Bb OTHOIICHIH HAUAJBHNKA (TAKD
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Kakb oTBBTH Ha yxaps yxke He Oyaers o6opoHoif). IInux-
Kie BaIUTHAKA YecTH, CCHIawmiecd BB TAKMXB CIyYadAXb
BH CBOe ONpaBJaHie HA NOMPAYAIIIYI0 PA3CYAOKD TAKECTH
ockopOaenid, HaXoAATh BH ceOb J0CTATOUHO XIAXHOKPOBiA
Jag onbeku nocxbaerBiii nmpm ockop6aemiax’b co cTOpOHH
navarpHnka. Mexay T1EMB ockopOxenie, HameceHHOe IO-
cxbiaEMb, BB XBACTBATENHHOCTH, MO CBOEMY BHYTPEHHENY
cojxepxanie, Becerga ockopfureisnbe kakoro anbo GescMH-
CIEHHATO DPYTaTEIbCTBA CO CTOPOHH HOATYIABHIATO ,MITAT-
cKaro“.

ITparo 060poOHH NpPH CIOBECHHXH OCKOPOAEHIAX'H UeCTH
MOKeTh OHTb MPeLOCTABICHO KANCOOMY BOEHHOCAYHCAUECMY
MOABKO MOL0U, K010A MONCOECEENHOE NPABO NPUHAOLEHCUINT
u xooklomy pascoanuny '), NpA UYeMb 00'beMD ITOr0 MpaBa
M HAKa3yeMOCTh 3a NpeBHIIeHie 0G0POHH He JOIKHH npe-
tepirbBaTh HEKAKNXbs u3MbBHeRmiii 10 cpasmenilo ¢p TEMB
005eMOMs> ¥ TOI0 HAKA3YeMOCTEI0, KOTOpasA YCTAHOBIEHA
X1 BebX's APYIMXB BAJAOBH OTpakeHid NPOTMBO3AKOHHHXD
HOCArATeAHCTB.

IToxnexurs, oxmako, GoapmoMy coMHBHIIO, 603M0dKC-
Hocms 060poHyt NPH CIOBECHHX'B ockopOieHiaxs. CiaoBo m
dusnueckana cmria—moHATIA HecousMbpuMus; ¢uroff Heapss
OTPasUTh CIOBA, TAKKe KAKL H 3TO mocrblHee He MOKeETH
CIYXHUTh nNpensArcTBieMt Hacugilo. Hamecenmie yaaposb
ockopOnTemo Bcerga GyxeTh HOCHTh XAPaKTePh MeCTH U
npunyocdenin. Memxay rEMb 000poHa, 10 CYIECTBY CBOE-
MYy, €CTh ompaodicenie Hanajemid, a He INpHHYKJeHie Kb
npaBombpuoii gbarerrrocrn. CMeprersHHE YIApH MOTYTH
JUIIATE OCKOPGHTEIs] BO3MOMKHOCTH NPOW3HOCHTH OCKOpOU-
TeIbHHA CJI0BA, HO HE MOTYTH OTKIOHHTH, OTPA3HTh ITHX'B
ockopOxeniit.-

Bs Buxy stEX® coobpameniii Heo6XOXNMO NpPA3HATE,
uTO, [PH OTHOMEHIAXs HOIUWHEHHOCTH MeXKIYy OCKopOise-
MBIMDb ¥ OCKOPOHMTEIeMb, IO NMopunHenHoe (T. €. He YIOJI-
HOMOUEHHOEe KOro JnGo NPHHYKAATH) He MOKeTh HMBTH
npaBa 06oponst NPOTHBD HAUATHHAKA, MOCATAIOIIATO CL06ECHO
HA uyecTh IlepBaro, HesaBuCHMO OTH phmenia o6maro Bo-

') Weisl BbICKasbiBaeTh UPOTHBOMOIO®kHOE MHDBHMie M TIpH3HAETD He-
00XO0MMBIMT T03BOTHTH BOEHHOCTYHAIIMMD OOOPOHY UecTH j1ake Bb TBXb
CIYHasiXD, KOLJ1a 00t yroJToBHBIN 3aKOHD ee He jJomnyckaerh (Das Heeres

Strafrecht s. 157).
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1poca 0 XO3BOJEHHOCTH BB TAKnXb cayuasaxs oGoponn. Ho
BO MMA CHpPaBeJIMBOCTA M paBeHCTBa BChXB® nepexrsp 3ako-
HOM'B, 9TOT0 IPaBAa JONKEHDH OHTH JANMEHb M HAYAIBHUKD,
MUKE KAKS ONG UMDBEME OPYLoe NPABO -—NPABO NPUKYHCOEHIA.
OckopOifeMHil HAYANGHUKD HE TOILKO MMEeTh IpaBo, HO
00A3aH’b UPEKPATHTH IIPECTYNRYI XBATEISHOCTH LHOAUAHEH-
Haro; OXHAKO, TOIBKO ThMm cmocofaMm, KOTOpHE eMy Iipe-
JocTaBIsdeTh 3aKOHB Jid OOpeOH C€b HEHOKOPHOH BoIew
TIONUAHEHHAr0, T. €. IyTeM’b MPUHYKIEHIA BB N03BOJIEHHOMH
3aKoHOMD> (opMb, TAKP KaKb UMHOIUOUATAHIE HE MOKETH
-Tpe6oBaTh OOXBMIXb TapaHTiii Hemapymumoetn uybMmb 10-
BHHOBeHie.

XI.

Ecau MH o0paTuMcsi Kb BOGHHHMD 3aKOHOAATEIHCTBAMB
€BpONeicKuX’s rocyAapeTss, To yobammeda, uro ocodoe mo-
CTAHOBJIEHie, OrpaHAUMBaKIIEe MPABO HEOOXO0XMMOil 000po-
HH OOXYMHEHHAro IMpA NPOTHBO3AaKOHHOMB HAllajfeHim Ha-
yaipHAKa, uMbers MBero Toapko Bb Hamems BomHCKOMB
Yeraph 0 nakasanmiaxs. Bb BOGHHHXD ke KOJeKcax’h aB-
CTpificCKOMB, IepMAHCKOMB, (pPAHIY3CKOM'B, HTATIAHCKOMB,
GeapriiickoMs H MBEfNAPCKOMD — HUKAKAX'H OTpAHMUeHii,
10 CPAaBHEHI0 Cb HAYAJAMU, LOPUHATHMEA BH OOImEME Yro-
J0BHOMB 3aKoHB, He ycraHoBieHo. TakmMn 06pa3oMb, Kakb
MH ceiluact yOdbaumesa, npexrroxeHHas BB UpeXHAYINei
raaBb KOHCTPYKLiA mpaBa o0OPOHH IIPH OTHOUIEHIAX'H NOJX-
YMHEHHOCTH MEKAY OO0OpPOHAIOMUMCA M HANAJAMIIMD 3AHH-
MaeTh Kakb OW mocpexcrByoulee Mbero Memay Kpailmamu
OPUHIMIIAME HAIIET0 W MHOCTPAHHHX'B 3AKOHOAATEIbCTBD.

N3p uncia BoeHHHX'h KOJEKCOBD TOIBKO aBeTpiiickii,
wBeiiuapekiii M HraliaHeKiii KOXEKCH cojzepKaTh IOCTa-
HOBIeHis, HemocpeicTBeHHO onpepbisiomia npaBo HE0GXO-
XuMoii 000poHH. Jpyri¢ KoAGRCH OTCHIAKNTE 110 3TOMY
BONPOCY Kb 0O0IEeMY YTOIOBHOMY 3aKOHOXATEIbCTBY.

ABcrpiiickifi Militir-Strafgesetz Bp § 3 coxepxuars
crbayomee mocraumosienie: ,abanie ne Moxers OHTH BMbB-
HEHO Bh BAHY KAKb NpeCTYILIeHie MIM YIIyIleHie...., ecid
9T0 Xbaunie Gp10 nmocrbrcTBieMb HENMpPeoxOINMMATO LPHHY K=
IeHiad Mam 3axkouHofi HeoGxoAuMoii 000pOHH. 3aKoHHAA He-'
obxoxuMas oGopona npmsHaerca BL TOMB cayuab, ecan no

19
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NOJOKeHil0 JANa, 0 YcIoBiAMTH Bpemenn, Mbera, o poxy
HanajieHid, MIN 1O APYTAMB 0OCTOATEIHCTBAMD €CTh OCHO-
Bagie 3akmounTh, uro Jnio (der Thiter) mprGbrio ks Hyx-
nofi samurh (o6opomb, Verteidigung) axa orpamenia (um
abzuwehren) UPOTHBO3AKOHHATO MocAraTerhcTBa HA 1hIO0,
AA3Hb, cBOGOAY MIM nmymecTBo ) cBoe mam Apyraxsb
IAWIb; MIN ecIH 000pomaABmiiiica nepemers 3a npexbib Ta-
koif 3amutH Bexbjaersie saMbmarerbeTBa, cTpaxa MWiM yikaca.
Oxnako, Takoe npeBHIIeHie 000OpPOHH MOkeTh 1O 00CTO-
_ATEIHCTBAMB JAHHATO ¢lyuad NOBJIeYb 3a c000ii HakaszaHie
KaKk'h 3a NPECTYNHYI0 HEOCTOPOKHOCTH HA OCHOBAHIH ATOH
UacTH 3TOT0 yroaosHaro koxekca (§ 599 m 702)“. Ecmu
MH CPAaBHIMb H3JIO0KEHHOE NMOCTAHOBIEHie ¢ COJepKAHIEMD
§ 2 aBerpilickaro yromosmaro yiosenia 1852 r., To yoh-
InMeA, 4TO BOCHHHIl KOJEKCH JOCIOBHO NOBTOPAETH M. g.
naparpada 2.

Pexaknio 3akoma Heup3s npusBHaTh BHOIHE yxOBIe-
TBOPUTENBHOH M TOYHOH, HO HEe MOeTH NOXIeKATH COMHEB-
Hil0O, UTO 3aKOHOJATelh He YCTAHABINBAETH HAKAKAX'H Orpa-
HHYeHiil NpaBa NOJUMHEHHATO OGOPOHATHCA OTBH IPOTHBO-
3aKOHHAr0 HanajeHia navaipbHWKA. llpeabaisr m cnoco6w
aT0if 0GOPOHH He YKa3aHH BB 3aKoHE H ecTh Jame HBKO-
Topoe cMbmenie momaATiit ,3ammTH® M ,orpaxkenia“. Ilpe-
BHINeHie 000pOHH, BB ciyuab Jmnlenis KusAM HamajgaB-
maro, BIeueTh 3a €000l A14 BHHOBHArO HaKasadie, He
npeBocxojaAliee OXHOTO roja «eTporaro» apecra (§ 599).
Weisl n Dangelmaier, kaks OHIO Yyike ykasaHO, TpeOYVIOTSH,
uroGH, npu pbmenin Bonpoea o mpaBombpHOCTH 0GOpOHEE
IPOTHBH HAYATLHUKA CO CTOPOHH NOAUYMHEHHAro, GHIO yeTa-
HOBIEHO COOTHOINeHie MexAy oGopoHMTelbHEIMH ABiicTBiAM®
u obasamHOCTHI0 cyGopaunamim. TpeGoBamie 270, oxHAKO,
ecTb He Goabe kakp JnuHOe MABHIE HARBAHHHXD AaBTO-
pOB’s, COBEpUIeHHO HE MOAKpBIIeHHOoe KakuMm auGO IOKA-
3ATEICTBAMN, BHTEKAIIMA M3B TekcTa 3akoHa. Ilpmse-
JennHit xe Weisl npuMbps NpoTHBO3aKOHHATO €O CTOPOHE
HauarpANKa AbiicTBia, koTopve, mo wMmmkmilo aBTOpa, He
JaeThb NOJXUMHEHHOMY mnpaBa 000posH (ctp. 155 Heeres-
Strafrecht), coBepmensEo0 HHUEro He JOKA3HBAETH, TAKD

) Tlo MubHiL Wessely—name IIpHE OTCYTCTBIN HOCATATeNbCTBA HA JIHU-
goctb (Die Befugnisse.... s. 50 u.
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KaKDL 9TO IOCATATEIHCTBO HAYAIHHMKA MOMKeTHh OHTH KBa-
InGUnNpoBaHO TOIBKO KAKD YHH3ATEIbHOE obpanienie cb
NOAUMHEHHHMD, APYIAMH CIOBAMHA, €CTh JHIIH HOCHTATENb- -
CTBO HAa UecTh. 3aKOHB ke, KAKb MH Bnibim, He Jony-
CKaeTh 000pOHH ueecTH (MCKIOUYeHie JIA opuuepoBs Oylers
ykasaHo Hmxke). Kpomb toro Weisl mpusnaers HeoOxoxm-
MHMP OTPAHAUATH UPABO HOIUYMHEHHATO OQOPOHATHCA TONb-
KO TepiooMT HCIOIHeHid HAUAIHHAKOM® W NOJUMHEHHHMD
ciyxkeOHEXD 00A3aBHOCTEH; BAG ITHXH CIyyaeBh HA3BaH-
HHIil IOpUCTh NpPHU3HAETDH He NMOoJIekamumMb BMEBHeHID mox-
UNHEHHOMY BB BHHY YO0ificTBo HauaipEmka (pampaMbps,
HAXOoJAAmW@Arocd BB NbAHOMB Buib), mnocrbyoBaBilee mpn
OTpaKeHIM NPOTHBO3AKOHHATO HAMAJeHis.

IITBeiinapekiii BoeHAHI KOJEKCh yCTAHABINBACTD NPHH-
LU0 COBEPIIEHHO TOMJECTBEHHHIl, NPUHATOMY BB aBCTpiii-
CKOMB 3aKoHOJaTelbcTBE, M o0bBaABIgers BB art. 31 mHe-
HAKA3YeMHMBb:. ,1bfHie, mpecTynmHOe IO CBOEMY COJXepKa-
Hil0, COBEpHIEHHOE IIPH B3aKOHHOM o6Gopod xId 3amuUTH
JIAYHOCTM, KM3HM, WMMymecTBA M cBOOOAH cBoefi mim
coero Ouumkmsro (de son prochain)“. 3akonb, Kaks BH-
IAMb, TOBODATH O BCAKOMB ABAHIN, IPECTYNHOMB IO CBOE-
MYy cojep:kaniio, a cibroBaTeibHO, 3a OTCYTCTBieM® IpY-
MX's NOCTAHOBIEHIA M M3BATiH, TakuMs XbAHieMB MOKETH
OHTH HacHiie HAlh INYHOCTHI HAYAIBHMKA. JTO HAYAIO
NpU3HAETH M INPOEKTH INBelinapckaro BOEHHO-YIOIOBHATO
kogekca (§ 18 m. 2), gonyckaomiii mepmbmenie jaxe npm
NpeBHIIERIn 0GOPOHH, ecIn 3TO IpeBHIIeHie MOmeTh OHThH
00'BfICHEHO0 UYBCTBOMB YKaca, KOTOpOe HCIOHTalb 000po-
gapmifica. Bp ToMb ke cMmerbk pbmaers srors nocaba-
Hiii Bonpocsh, kakbp MH BEAbIm, aBerpifickift kogekes. Ilpnm-
mbaEMocTs § 18 npoexkTa mBelnmapckaro BOEHHO-YTOXOB-
HAT0 KOJEKCa Kb CIyuadaMb OOOpOHH IpH OTHOMIeHifAXD
MOJIUAHEHHOCTH MKy HANAJAlomMuMb M 000POHAKIMUMCH
JOKA3HBaeTCH, MEXKLY NpPouuMB, TEMB, uTO OCKOpOIEHie
IOJUHHEHHATO0 HAYAIbHHKOM> PA3CMATpHBAETCA KAaKb 0c000
YMeHpIIaoNee BHAY 00CTOATEILCTBO mpu BCBXs BUAAXD
HapymleHiad NpaBEIs noxummennoctn (§ 62), a § 18 me
npeiycMaTpnBaeTs 00ODOHH NpH IMYBHXD OCKOPGIEHIAXD.

Mranianckii Codice penale per l'esercito pbmaers
XauBHi Bonpoch ¢b noxHoil onpexbiemmocts0. Art. 134,
npexycmatpupaomiii Heo6xoxmmMyn o6opony, mnombmens

19*
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b ra. IV, nocsamennoii npecryniemisMb npoTHBD HOpa-
BUI'h 1OJAYAHEHHOCTH M 4mBomoudTania, m mmbers cabay-
IOMYI0 peiakiilo: ,He COCTABIAITD HAPYMeHia cyGopan-
Hamin.... 2) korxa rbamia (muBBmia nocabxcrBieMsb — am-
menie veiopbka XmM3HW, NpUUNHeHie eMy paEbs HIH IO-
60oeBh—cCM. NYHKTR 1) OblInm BH3BAHH HEUOCPEXCTBEHHOI
Heo0XOANMOCThI0 3aKOHHOH 06OpOHH ceba uim Jpyroro,
WIHM JKEHCKCHl UecTH 1pH HACMIBCTBEHHOM> HA Hee MocdA-
rateapcTBb“. 3aTbMp YKa3aHH JBa YACTHHXB caydasd o0o-
POHH, a HMEHHO: OpPH HACHILCTBEHHOM> BTOP/AKEHIH HOUBIO
' BB 3JaHie (Ipn3HAKh OOMTAEMOCTH He YKa3aHD) M NpH I0-
XHIeHiM MMymecTBa Ch HACHJIieMP HAXB JIAYHOCTHIO €OG-
cTBenHMKa mam Biaaxbabna. Pepakuia m mbero, samnMaeMoe
3THM'B NOCTAHOBIEHiEM's, He OCTABIAIOTH HHKAKOro coMHb-
HiA BH TOMB, UTO 3aKOHD HMBIB BB BHXIY NpPeJOCTABHTH
HOAYMHEHHOMY INpaBO OO0OPOHH IPH HANAJSHIA HAYAIB-
HAKA, TAKh Kakb HHAYe (pasa .He COCTABIAETH Hapymie-
gig cyGopampanin“ nme mMbia OW COBepHIEHHO CMHCIA.
IlopunnennomMy, kaks BHAUMB, He BMBHAeTCA Bb BHUHY He
TOJbKO HaHeceHie YAApOBs WIM PaHB, HO N JUIIeHie Ha-
nagaiomaro xu3pn. Yro ke kKacaerca 06HEKTOBH 060POHH,
TO H3b OYKBAIHPHATO TEKCTA 3aKOHA MOJKHO BHBECTH 3a-
KII0UeHie O J03BOJIEHHOCTH OOOPOHH KM3HH, 3X0POBbA,
cBOGOAH, YeCTH M MMyIecTBa (IPH MOCATATEILCTBAX'D, COE-
JUHEHHHXD Cb HacuiieMs Haxb JauuHocThi0). Jlo3Boxen-
HOCTh OGOPOHH UecTH (BOEHHOCIYKALIAr0) MOMKETH BIIPO-
yeMb OHTH OcuapuBaeMa BB BHJIY, BO-U€PBHXB, 0c06aro
Ykasanid Ha npaBo 0GOPOHH YECTH KEHMMHH, a 3arbMb
BB BHJAY OUEBMAHAI'0 3aMMCTBOBAaHIA JAHHATO IOCTAHOBIE-
Hia nranianckaro kogexca u3b Code pénal (art. 327— 329),
KOTOPHil, M0 TONKOBaHIIO (pAHIY3CKHX'B KPUMHHAIUCTOBH
HE JONYCKAeTHh OODODOHH IIPH JMUYHHXB OCKOpOIeHiAX® ‘).

Bonpoces o npaBk na oGopomurennuns xpbicrsia mox-
UYHHEHHAro 1IpH [POTHBO3AKOHHOM® HANajeHinm HavalbHOKA
110 (PAaHUY3CKOMY 3aKOHOAATEILCTBY He MOkeTh OHTh ph-
medb ¢b NOIHOM onpexbieHHOCTHI0, B BHLY CO00paskenii,
u310;keHHHX's Bb 1. [X macroameil padorm mno nomoxy
uUpuMBHUMOCTI KB BOGHHOCIYKAIuUMb (paHuyackoil apmim

1) Dalloz, Répertoire t. XIV, p. 629, § 222—223; Garraud, Traite, t. I,
p. 573—574, t. II, p. 539. t, 1V, p. 125; Haus, Principes, t. 1, p. 447:
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nocranosieniii Code pénal. Bp Code de justice militaire
BONpPOCH 0 Heodxoammoii o60poRE coBepmieHHO He 3aTpo-
HyTb. Art. 202 BoeHHaro Kojexca lepeuucisers pumb-
HEMHA Kb BOGHHOCTYKAIIAMB NOCTAHOBIEHiA o0maro yro-
ZOBHATO 3AaKOHA, HO JIUIMB TH, KOTOpHA HaxoxATCH BB 00-
meii uvacTw, TOrna Kakh HeoGxoamMad 00OpOHA IperycMo-
Tpbua BB ocobennoii uactn Code pénal. Upnuaps ykasannoe
pumie (Bb ra. IX) TtoakoBamie Blanche w Haus MoxHO
npusnath, uto art. 327—329 Code pénal xoumHH nOXY-
uyaTh npambHenie kb TEMPBP npecrynanmMb abaniaMb BoeH-
HOCIYRAINX'D, KOTOPHA TpPEeLycMOTPBHH 06muUMb YroaoB-
HEMB 3akoHOMB. Ho, BB TakoM® cayuab, upaBo o0GoponH
IPH OTHONIEHIAX'> NMOAUNHEHHOCTH MekKAY OOGOpPOHAIOIIMMCH
U HanajaommMtb He Hajizers cebb comepmenHo 3akoHHOM
casknin. HommenrtaTops (paHny3ckaro BOEHHO-MOPCKOTO
kogekca Wilchelm mpmsnaern, uTo mocTaHoBieHia o HeoO-
xoaumoii oGopors Code pénal, mMenmo art, 327—329,
XowkHEH Hafitm ce6b npumbeenie m BB apmim '), HO ocTa-
BIfAeTh Ge3® orbTa BONPOCH O CTOIKHOBEHIM mMpaBa 000-
POHH ¢b 06A3aHHOCTAMEA BoMHCKaro umnomoumranis. Cocra-
Barers Code de justice militaire, V. Foucher, Taxxe ne
PR3BACHAETH 3TOTO BONPOCA, XOTA U3H HBKOTOPHXB ero
coo0pasKkeniii MOKHO BHBECTH 3aKIOUeHie O J03BOXEHHOCTH
000pOHH MpPH OTHOMEHIAX'H> NMOIYMHEHHOCTH MexKIy oGopo-
HAOIUMCeA B Hanazaoummb. Tarks, kommenTupysa 202 art.
BOeHHAro kojekca, Foucher mo moBoxy art. 64 Code pénal
TOBOPUTH: ,BO31biicTBie HENMpeoxoIMMOil CHIH CO3XaeThH He-
ob6xoxumoers xbiicTBia wim, wo kpafimeit Mbpb, inmaers
BO3MOKHOCTH BO3JAEPKATHCH OTh HETO:; II0XOOHArO poxa He-
00X0MMOCTs BO3HMKAETH MpPH 3aKOHHOH 060pOHK cebsa min
TPeThAX's JHIb, & TaKAKe NpM HenoxHeHin Bexrbmiif 3akoHa;
ecIH 3aKOHD NpeXNNCHBAeTHs AbAHie, TO OHH He MOKeTH
BMBHHUTEH €ro BB IpecTymieHie, TAKD kKakb 3T0 ybaHie ecTh
aumb crbacrsie Bexbmifi TOro ke 3akoHa; He UOLIEKUTD
BvbBenrilo m coxbanHoe npm 3akonmoif oGopont ceba u
APYIMXh, TAKh KAKD OPHHANIE:KAIlEe KamAOMy IpaBo 006o-
POBH BHTEKAETH M3H CAMOTO CYIIeCTBA 3akoHA. BB BRIy
STHX'B CO00paskeHiii cyzefHasn MPaKTUKA OTBepraeTh HEOOX0-
JAEMOCTh NOCTAHOBKH 0¢00aro BOmpoca 0 HATHYHOCTH 3THXD

1) Commentaire, p. 71, § 1207.
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npuuEHED HeBMBHeHin, Takbs Kaxkb oOHB mnoxpasymbaoTed
BB 00meMs Bompoch o BuHOBHOCTEH® ).

Ecin crare ma Touky 3pbmia Foucher m pascmarpm-
' BaTh HE00X0JuMYIH0 0GOPOHY Kakh NpPHUMHY HeBMbHeHisd,
KOTOpafA, 110 CBOEMY BIifHII0 HA CY('heKTMBHYI BHHOBHOCTH
auna, xoaxHa OHTH BB noinoii Mbph ynoxoGiema sexbrino
3aKOHA WIM HPUHYKJIEHjI0 HenpeoxoiuMoii cmid, TO, oue-
BIJHO, BOGHHOCTY:;Kamiil, Bocmoip3oBaBmificAa 3THME Ipa-
BOMBb OGOPOHH, HE MOKETH lojIexkaTh OTBBICTBEHHOCTH
38 COBEDHNICHHHA UMb HACHIbCTBeHHHA AbiicTBiA BB OTHO-
IIeHIin Hamajaomaro HauvarpbHMKA, TEMB 6Goxbe, uyrto BO-
IPOC’h O HAIMUHOCTH YCIOBii 060p01m BXOIUTH BB oﬁmlﬁ
BOIPOCH O BHHOBHOCTH.

Ho c® xpyroii cropomm, mmba BB BHAY OpPAKTUKY
$panrny3ckuxb CYAOBB, KOTOPHE OTBEpraioTh IpaBo 000-
POHH TPAKIAHD NPOTHBD JXOIKHOCTHHXH JHOD °), MOAKHO
NpHU3HATH CHOPHHM®B OTCTYIIEHie OTh 3TOr0 NPAHOANA BB
BOGHHOMD OHTY, TXb HENPNKOCHOBEHHOCTH IMUHOCTH HAUANb-
HHKA B¢erja JONKHA OHTH rapaHTHpoBaHa no Kpaiineil MBpb
TaK#&e, Kak'hb HEHPHKOCHOBEHHOCTh NpeACTABHTeNei IrpaKias-
CKOIl BIacTh.

Hexsssi, ognaro, ocraurs 6Ge3n> BHMMAHIA TO 00CTO-
ATEIHCTBO, UTO B> OTHONIECHIN AMIb FPAKAAHCKAXD 3aKOHB
He JINIAaeTh CYAb NpaBa YMeHIIATh HAaKa3aHie, II0JOKeH-
HO€ BB 3aKOHB, IpH CYIECTBOBAHIM JAHHHXDH BB MNOIB3Y
noxcyxaMaro. Mexay tbmb 10 1901 roxa BoeHHHE CYIH,
Bb OTHOMEHIM mpecTynieHifi BOMHCKAXH, He IOAH30BAIHACH
oTEMB upaBoMb (cM. art. 267 Code de justice militaire m
OPHIOKEHHYK Kb HeMy HHCTPYKNil, ¢Tp. 115 BB H3A.
1896 r.) *), CxbaoBaTensHo, upnm OTpHuAHiM IpaBa 06opo-
HH CO CTODOHH IOJYMHEHHAT0, BCAKOE CBb €ro CTOPOHH
dopmansEOE HAapyIMeHie UMAONOUHTAHIA BB OTHONICHIH HA-
YaipHMKA, X0TA OW UpPECTYNHHA mocArareibcrsa mnocibx-
HATO YTPOKAIM CMEPTHIO, XOWKHO OHIO I0BIEUsr 3a coloff

) Commentaire, p, 649—650, § 1380; TaMb *e yKa3aHa KaccaliOHBaS
IPAKTHKA 10 3TOMY BOIpPOCY, COBHAJaiomas IO CBOMMB BHIBOJaMb Ch HOpH-
BeJleHHHMD MHBHieMD COCTaBHTelds Kojlekca.

?) PBm. 3 ioxa 1824, 26 nex. 1839, 22 apr. 1866, m 29 ¢esp. 1874
. I., M. Garraud, Traité t. I, p. 583.

Chaveau et Hélie ykasbiBaoTh BUPOYeMD CIydadl NPOTHBOLOJOKRHATO
ToJkoBaHisA: pbu. 13 ams. 1824 r. Théorie t. III, p. 178—179.

%) Orpaunyenie 3T0 OTMBHEHO 3aKOHOMD, onyﬁnuKOBannuM'b BB Journal
officiel 21 iwxa 1901 r.
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Hakasanie Bs noxnoii Mbph. HeBosmoxkuocTs npumuate Ta-
xoe phimenie Bompoca m KOCBeHHOe YKa3aHie cocTaBHTels
KOJeKCa HA J03BOJEHHOCTh OS0POHH BB TAKUXB CIYYAAXB
BHHYAKJIAOTH HACH CKIOHATHCHA BB HOIB3Y NPHMBHUMOCTH
£0 BCBMB BOGHHOCIYKAaNUMB q)panuy%noﬁ apmin art.
328—-329 Code pénal.

BoenHO - YroxoBHHE KOAEKCH Oeabrifickiii Tak:ke He
JaeTs UpAMO oTBBTAa 10 JAaHHOMY BONpoCy, OAHako phme-
Hie ero obieruaercsd, BB BHAY MCTOIKOBaHiA, KOTOpoe GHIO
xao art. 58 Code pénal militaire npnm pascmorpbrin mpo-
€KTa ero BB napiaMeHTs. JTO HMCTOIROBaHie, MexXAY Ipo-
9uM'B, BB BHAY GOIBIIOTO CXOACTBA peNaKuim o6maro yro-
JOBHAr0 KoJXekca ¢paHIy3ckaro M Oexsrifickaro, Moxers
CIYKUTH NMOATBEP:KACHIeMh NPABHILHOCTA TOJBKO YTO Mpel-
JoxkenHaro phmienia Bompoca oTHOcHTENsHO ()PAHIYBCKATO
3aKoHoJaTelrcTBA. Art. 5% Oerorifickaro BOeHHAro KojJekca
onpexbidaeTs, 4TO IOCTAHOBIEHid NepBOii KHATM oGmaro
yroiosEaro Kojexca umbiore npmmbaenie m kb Hapy-
MeHiAM'> BOMHCKUMB, €cCIH 9TH IOCTaHOBIeHiaA He oTMb-
HAOTCA 3aKOHOMD BOGHHHMSE. Takad pexaknia art. 58 Be3Ba-
Ja Yy WIeHOBD LApIaMeHTa BONpPOch O npmMbHAMOCTH KB
BOGHHOCIY:RAMUMDb NocTaROBIeHift ofmaro Kozekca, Kacaio-
muxcsa cas d’excuse u faits justificatifs u me BowexmUxb
BD NepByl KHary. Mummmerps itoctunin Bara paszbacHurs
9T0 coMHBHIe BB TOMB CMHCIB, uTO HaxojpAmiiica BL Iep-
Boit kHUTE o6maro koxekca art. 71 nmpuWsHaeTds NpUUMHOR
#esMbrenia ,,une force & laquelle il (le prévenu) n’a pu
résister. Ilocranomienia sakona, omnpexbagiomia erxydan
TAKOTO HPWHYKAEHId HENpPeoj0IAMOoil CHIH, coJepKarecs,
no mubrio aokiagunka, Bb art. 416 m 417 Code pénal
Belge (cxoxun eb art. 328—329 ¢paHmysckaro kojekca).
A moromy upaBo HeoGxoxuMoii 0G0penEl pacHpOCTPAHAETCHA
8'b NMOJHO{ MEpE M HA BOEHHOCIYKAUMXE HPH NPOTHBO-
3aKOHHOMh  (10CHIATeIbCTBE HAUAIBHAKA HA KH3HL, 3]0-
PpoBbe, cBOGOAY NOUNHEHHATO, NIPH BTOPHERill HOULK ¢b HA-
cigieMb BD ero ;KUIMIIe H IPH MOCATATEIHCTBAX'D MMYIIe-
CTBEHHHX'b, COEJMHENHH XD Ch HACHIIEMs HAXD INUHOCTHIO *).

") Nypels, Code pénal militaire p. 47—48. Hexb3sa He corracuteci Cb
MHBHIEMD ATOr0 KOMMEHTATOPA, 4YTO IIPH M3TOXKEHHOMD B3IIALB COCTABHTE-
Jef koJekca Obimo Obl TMocTbioBaTelbHbe BHECTH BL TEKCTh BOEHHArO KO-
JleKca COOTBBTCTBYIOIee MOCTAHOBIEHie.



— 296 —

B® orHomenim ¢pannysckaro m Gexsrifickaro 3axkono-
JaTerscTBa HeoOxoxmmo sambruTh, uTO Hacmiie, Be yrpo-
Aajolee OMACHOCTHIO 310POBBI0 (coups ou violences graves),
He c03JaeTh INpaBa Heo0X0AWMOH O0GOPOHH M He pascMa-
TpHBaeTCA KaKb NpPHUNHA HeBMBHeHia, a CIYKUTD JINIIB
00CTOATEIFCTBOMD, H3BUHAIONIAMG BHAOBHArO (art. 321 —
326 Code pénal m 411--415 Code pénal Belge).

- Militdrstrafgesetzbuch fiir das Deutsche Reich me co-
JepANTH NOCTAHOBIEHifi, NMpelyeMaTpUBAOMNXD HeOGXORHM-
My 0060poRy, HO § 2 HasBaHHAro BoeHHaro 3axoma m § 10
ofmaro repMaHckaro YJOeHid He 0eTaBIAINTH HAKAKUXD
comabriii mo Bonpocy o moxaHofi mpuMbBHEMOCTE Kb BOEH-
HOCTyRammMb § 5H3 3TOoro ob6maro koxekca '). § 2 Bo-
eHHaro KoXekca riacuts cibryomee: ,15 umpasmia, Koro-
PHA BB ¢y NOCTaHOBIEHil repMaHckaro yioxenia uMbors
obmee npmmbHeHie Kb UpECTYMIEHIAMD M NPOCTYNKAMB,
PAcUpPOCTPAHAITCA BB COOTBETCTREHHHXD CIYUadAXh H HA
BOMHCKiA npecryiuenia“. Bb cnisu ¢b 9THMB I0CTAHOB-
Jepiemd HaxoamTea § 10 repMaHcKaro yIomeHia: ,Kb BO-
€HHOCIYAKAIMMB repMaHckoil apMin npumbuaerca obmee
YroJI0BHOE YIOMKeHie rocyaapeTsa, eCil BOEGHHU-YTOJOBHNIf
3aKOH'h HE COAePAHTDH MHHX'b HOCTAHOBIEHIH“. Takb Kakp
BOEHHHII KOJEKCh HE YCTAHABINBACTH HNKAKAXBH HMIHATIH
no Bonpocy o npaBb oGoponn, TO Kb xbAHII0 060pOBAB-
marocd BOEHHOCIY/KAIIAr0, HE3aBHCHMO OTH €ro 3BaHiA
n cayxe6Haro moxomeHnis, 1omKeHdb OHTh npmMbEens § 53
o6maro yrosoBEaro YyiaoxeHiA. ITors maparpadrn Aomy-
CKaeTh Kak'h caM0000pORy, TaKs N 000pPOHY TPETHAXH AALD,
Be onpexbiad, oxsako, ThXb 6Iare M IpPaBb KOTOPHA MO-
IyTh OHTH OXpPAHAEMH HDPH HPOTHBO3AKOHHOM’> HA HAXD
nocaraterbcTBb. Bb BHLYy coBepmenHo ofmaro BHpamkenia
»um einen rechtswidrigen Angriff von sich.........abzuwen-
den“~—nbTH OCHOBARIA OTPHNATH AIA 2padcoans npaBo 0060-
poHH wmMymecrBa M uectn °). Ho BB orTHOmeRin BoeHHO-
CIYKAINXD BOeHHH KOJEKCH YCTaHABIMBAeTHh OTpaHNUEHie,
He JONyCKas 000POHH UecTH IPH 0THONIERIiAX'h 10 XUNHEHHOCTH

1)  Brauer, Handbuch s. 33; Hecker, Lehrbuch, s. 102; Solms, Strafr.
u. Strafproz. s. 54 § 49, p. I (1883); s. 63 p. I, (1892); Walde, Milit. Straf-
ges. s. 4.

?) Bmb atoMD cMbicTh BhickasbiBalotcs Binding, Handbuch s. 750; Mer-
kel, Lehrbuch s. 163; H. Meyer, Lehrbuch s. 277; Hecker, Lehrbuch. s. 103.
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MeXIAY OCKOPOJIeHHHMB I ockopoureremb. Taks, § 98 roen-
HO-YTOJOBHATO KOXEKCA UPU3HAETH JHIIL 0000 YMeHbIDA-
OIEMB BUHY 00CTOATEIHCTBOMB, NPU HAPYIIEHIA UYHHOIO-
unTaHiA M NOJXYMHEHHOCTH, IPOTHBO3AKOHHOE, YHU3NTEIBHOE
1 ReCTOKoe ofpalleHie HayalpbHAKA. Pegaknis § 98 BL cBA3U
Ch JDYTHMH IOCTaHOBIeHiaMm yObmxiaers BB TOMB, UTO
ockopOieHie uecTH He TOIBKO CJIOBECHOE, HO M COEXHHEH-
HOe ¢Bb HAcHIeBieMb HAAB JINUHOCTHIO MOJXUMHEHHArO, HE
IaeTh eMy lpaBa Ha Takid ofoponHmrenrrHHs AbiicTid, Ko-
TOPHA BHPAKAOTCA BB NOCATATENHCTBAX's HA JIMUHOCTH Ha-
vaasHuka. Ho 3T0 1npaBo 060poHH BO3HHKAETH AIA LOAUMA-
HEHHaro BB THXB cIyyasx’b, KOTAA CBOMMH IPOTHBO3AKOH-
HEMH AbiicTBiAMM HAYANRHAKD HOCATAETH HE TOABKO HA
YyBCTBO UYecTW, HO M HA 3X0OPOBhe NMOXUNHEHHAro. Bb moas-
3y TAKOTO HMCTOIKOBAHIA 3aKOHA CIYKaTh crbaywomia co-
ofpaxenia. § 98 BB 1epBoil uacTu roBOpHT’H O NMPOTHBO-
3aKOHHOMDB oOpameniu (vorschriftswidrig behandelt), a Bo
BTOPOil UACTH — O HACWIBCTBEHHHX'> M YHHSUTEIHHHXH
(z12 nmopumnenHaro) abierBiax®s HauaasHmka (Misshandlung
oder.....herabwiirdigende Behandlung). Solms passacaseTs
Bupaxenie ,Misshandlung, kaxe mnocararerrcTBO Ha Th-
JeCHYI0 HEllPpUKOCHOBEHHOCTh (KOMMEHTATOpPD YHOTpebifeTh
cioBo ,Wohlbefindens, T. e. szopoBhe, caMouyBcTBie, HO
u3b jaBaeMaro mMb jAarbe mcroakoBaHia ,Schédigung des
Gesundheit“, oueBmano, uro oHp He uMbrer BB BHAY OpH-
XaBaTh cIOBY .Misshandlung 3mauenie mocaraTeincTBa HA
sxoposke) '). CrbroBarensHO, IO TOUHOMY CMHCIY § Y8,
MOAYAHEHHHIl, coBepmMBIIiil KakKoe INGO HacHiie HAXH JIUY-
HOCTHI0O HAUAIBHWKA, 0CKOpOuGwac0 ero cirosoMb winm rbii-
cTBieMb (Iaske NyTeMh HAHeCeHiA MMO000eBB), MOKETh Ha-
xbarhes JuIIbp HA yMeHhIIeHie HakasaHid. Ho 3akoms pas-
I'PAHNYMBAETH HACHIiA, COCAUHEHHHA Ch BPEAOMB JIa 310~
POBbA I HE YrpoKAaoIig TAKUMB BpexoMs. Bp § 122,
onpeabasiomemMs OTBETCTBEHHOCTh HAYATHPHAKA 32 NPOTH-
BO3AKOHHOE OfpameHie ¢b HOAUMHEHHHMD, PAa3.THUAIOTCH:
TOIYKA, YAAPH, JAPYrifd HacuihbCTBeHHHA AbiicTBiA M no-
épeaicoenie 300posva. Torukn, yraps W Apyria HACHIhCTBEH-
Hu#a xbiieTBia  yuoMaHyTH BB § 98, 110 0 NMOBpekAeHIN
310poBbs TaMB He rosopured. Ilo Toakosamilo ke Solins

1) Strafr. u. Strafhroz. (1883) s. 118, § 122 p. 3.
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§ 122 pasymberp noxs ITHMB BHPAKeHIeMb HacmlIie, Bie-
Kymee 3a co6oii Gorbe nim wmenbe UPOXOTKNTENBHYIO
6oxbsns ).

CxbaoBaTrersno, MH BB npaBh 3aK1OUATH, YTO 3aKOHBH
HE 3anpemaeTs HOXUMHEHBOMY OTPAKATh IPOTHBO3AKOHHHIA
HOCATATENbCTBA HAYAIHHUKA, YTPOKAIIIiA KA3HH, 3X0POBHIO
n cBoboxb, a 3a orcyrcTBieMb M3BATIE — N nMymecTsa.
Toxpko uwects Jmmena 3Toil GOpMH OXpaHsl.

Ilo Boupocy o cy6mexrh npaBa neoO6xoxmmoii obopo-
HH YeCTH Helh3sl coriacutbesa ¢b Mabuiems Hecker, ko-
TOPHiH yTBepHKJAAeTh, UTO ITOr0 NpPaBa JMIMIEHH TOJIBKO
COIAATH, T. €. HWKHie unHH. § 98 Oesp BeAKNXD OrpaHM-
yeHifi rOBOPATH 0 ,UOXUAHEHHOM'B*, KOTOPHHE MOKeTh OHTH
H Bb O0QHUEPCKOMD 3BaHin.

OcoGoe nocranosiemiec o mnpaBh 0GopoHR uecTH mpm
CIOBECHHX'P OCKOPOJIEHIAXD COXEPKUTH TOIHKO aBCTpiii-
Cckiii BoeHBO-yronxoBHHii kojexch. Ilo Tepmmmoiorin 3axoma
ockopOienie mpusEaeTca Kakbh OH JAME 06CTOATEIHCTBOME,
YMeHBIIAKIIMME BUHY, HO pascMoTpbHie TekeTa 3akoHA
IPUBOAHTE Kb HecoMHbHHOMY yObaueniio, uTo nocararenn-
CTBO HA UECTh CAYKUTH IPHUAHOH weemwHeniss BH BUHY
ockopOrennoMy TBX's Hacmuiii, KOTODHS OHB COBEPIIATH
HAaXb JIMYHOCTHI0 OCKopGuTens Aia cBoeii samutH ). Bb
§ 114, wnepeunciaoimeMs O06GCTOATEABCTBA YMEHHIIAIOUIA
BMHY, BB HOYHKTE 0 — MH unTaeMb: ,CIOJA Ke OTHOCATCH
Th cayuam, Koraa opuneps uIM APYroe Jui0 OPHIEPCKATO
3BaHifA, AIA NpeKpauleHis HAHOCUMHX'b eMY, Bb NPHCYTCTBIN
OXHOTO NJIA HBECKOIBKUX'H HOCTOPOHHUX'H JHIB, OCKOpOIeHii,
npuGbreers Tyrs me (Ha MbBeTB, HeMeXIeHHO) Kb YIO-
TpeGuenilo npucsoesnaro emy opyxia. Eecam ykasanaas
nbip (mpekpamenie ockopGuenis) He Moraa GHTH JMOCTH-
THYTa JADYrMM'h CHOCOGOMB H ecim LpPH YuoTpeGienin
opy#&ia He GHIN npeBHIIeHH upexbiH 11€06X0AUMOCTH, TO
:0xbAHRVE COBEPINEHHO He NMOAIEKATH HAKA3aHilo“. 3aKOHB
roBOpUTH He 0 HeBMbHEHIN, A 0 HeHakasyeMocTu xbamifg, HO
Bb BUIY TOro, uT0 JMI0, coBepmusinee ibsanie, Bocupe-
neHHOe B0OOme 3aKOHOMDb NOXH CTPAXOMD HaKasaHid, MO-
JKeTh He NMOHEeCTH HAKa3aHiA TOIbKO NpH HeBMBHEHiH 3TOro

1) Tamb-xke, cTp. 119 1. 4.
2) Toro-we MHBmIZ Weisl, ykas. coumu. crtp. 153; Hecker, ctp. 103;
Kleemann ctp. 56 u caba.
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AbARIL BB BEHY HIM [PHM HAIWUYHOCTA NPHYMH'DL, MOTAIIA-
fIomuxs OoTBBTCTBEHHOCTH (NOMUNOBAHie, IpUMApEHie M 1. IL),
KOTOPHA BB PA3CMATPHBAEMOMB HAMH ciyduab OTCyTCTBY-
10Tb, — HeO0OX0JIMMO BAKINUHTH, UYTO 3AKOHD I[PU3HAETH
-ockopGienie oxHofi M3B mpuumHs HeBMBbHEHiA BB BHMHY.

YecaoBia mpaBombpHOCTH 0GOpPOHH UECTH YKa3aHH BB
sakonk crbayomia. CyGbsekToMs 000POHH MOKeTH OHTH
“TOIBKO OQHUEPs HIM JApyroe IUNO OPUUEPCKATO 3BaHIA.
‘Cogepxanie 3Toro mocabjauAro BHpakeHiA pPazbACHAETDH
Dienst-Reglement, xoropmii ompexbisers, 4To Kb Kopmycy
-0(pNIEPOBD OTHOCATCA AYANTOPH, BOGHHHE Bpaul M BOHCKO-
BHe Gyxrairepn (kasmauem—Truppen-Rechnungsfithrer) ).

IIo ToakoBamito Kleemann 3akons nmberp BBH BHHY
“TOIBKO CIOBECHHS OCKOpGIeHis, TAakh Kakb 0CKOpOIeRis
IbiicTBieMb, coefuHeHHHA Hem30bKHO Cb HacmiieMb HaID
JMYHOCTHIO, CO3JAITD 110 00leMy NpaBUIy IPaBO 000pOHH.
O¢uueps MoxkeTs YHOTPEGHTH OpYiKie IIPOTHBE OCKOPOHTENS
TOABKO BB THBXB CIyuadx®, KOrga ockapOieHie HaHECEHO
BB HpHCYT:TBiM, mo kpaiinei Mbph, 01HOr0 MOCTOPOHHATO
anua. ITo mubuilo Toro me Kleemann npaso 060poHH He
3aBHCHTH OTH TOro obcroaTerbeTBa —- 0AbTH Jn opuueps
Bb BOEHHOE IUlaThe WIM BB mTaTckoe. Bb mocabuuems
-cxyuab, oxmako, oduuepr XOMKEHH IPEIYNPEIUTH OCKOP-
futens o cBoemb 3BaHim. Tak®s Kakp opyxie Momkers OHTH
ynotpeGiIeHo TOIBKO AIA . IpeKpamieHia* ockoplierii, TO
-cx¥bIyers 3aKI0OUATH, UTO NpOU3HECEHie OCKOPOMTEIbHHXB
CIOBH €JIMHOKIH He AaeTs opuuepy IpaBa HAaculid HALD
JAYHOCTHIO ockopbnTexns, Opyskie MoxeTs GHTH YHOTpEGIEHO
TONBKO ,NIpHCBOeHHOE“ oduumepy, a uoromy Weisl ?) m
Kleemann °) me pomyckawrs HeBMBHeHis npm yuorpebieHin
A caMOOGOPOHH NAJKH, OXOTHHUBArO py:kba u T. . Ofo-
POHA TPETHHAXD JHIG NPH OCKOpPOIeHiAXD UCCTH HE JOIy-
-cKaercHl.

CymecrBoBanie Takoro wuabATiA Aaa 0PULEPOBD BH-
3HBaerTh CHpPaBelImBHA Hapekania BB obmectsd *). Ilo
octpoymuoMy sambuamito Wessely § 114 aBerpiickaro Bo-

) TIIpumoxenie I, ctp. 392; rakike Kleemann, System s. 57.
3) Heeres-Strafr. s. 156 Anm.

3) System s. 59.

%) Cm. y Weisl crp. 156 mpumby.
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€HHO-YTOJIORHATO KOXEKCA JAeTh IPakIaHAMB OCHOBaHie Xy-
MaTh, UYT0 MXb vecTh ,sei von minder gutem Kalibert ).

TaknMs o0pasoMb, MH BHINMB, UYTO HHOCTPAHHHA
BOGHHHfA BaKOHOAATEIHCTBA INPH3HAIOTH 34 NOJAYHHEBHHMB
npaBo 00OPOHH LPH NPOTHBO3AKOHHOM'®> HANAJEHIM HAYANH=
HUKA, He YCTAHABIMBASA HHUKAKHXB BB STCMH OTHONIEHIN
orpannyeniii. Commrbmie o jxouycrmmoern OGOPOHH 1Npo-
THBDH HAUATHHHKA MOKETH BOSHHKHYTh TOJBKO BB OTHONIE-
HiB (pannyscKaro 3akoHOJaTelhCTBA, HO H 31Bch, KAaKD MH
puabian, HbTH ocHOBaHill coBepHmIEeHHO OTPHLATH IPABO 060-
POHBHIL.

Pycekoe 3akomoxaterscTBo co BpeMmends lImmepatopa
Ilerpa I 1 10 Bammx® JHeil jaerds KpaiiEe HeTOUHHA M
HENQIHHA YKasaHia 1o Bompocy o npaBb o6opoEH mpm
OTHONIEHIAX'> NOJUAHEBHOCTH MekIYy HANApaomuMs n 06o-
pousommmes. Jo mszamin Bomuekaro YeraBa o Hakasa-
HiAXB, OTpPAHUYEHIA JTOr0 NpaBa KACAINCH, OJHAKO, HE
caMoro mupnEUMNAa 00OpOHH, a edA lpexbloBs W CpEACTBS,
NpN UeM’b 3aKOHb He 00A3HBAXG OTPAHNUMBATHCA ,3am(A-
Toii BH MbEph HeoOXoanMoil XN IMYHATO caMoOCOXpaHeHid“.

Yiaomenie 1649 roga coBeplieHHO He Kacaercs BO-
npoca o0n 000poRS NpPOTHBE «HAUAIBRHEIXB» BB BOiCKE
x0jeil, Takke KAKb U « Y CTaBh PATHHX'B, NYIIGUHHX'D H IPY-
ruxs Abas> 1607—1621 r. Bp «Yioxenim mim npasb.
BOMHCKAro noBejenif» IllepemereBa, MOCTAHOBIEHiA, Kacaw-
migca 060poRH, BeTpbuaoTes BB BBCKOIBKAXD CTATHAXB.
Taks er. 54 u 66 He BMBHAITS BB BAHY ,KTO CMEPTHOE
y6ilicTBO HE HAPOYHO YUHHHTS.... OTH ce6a GOpoHACH, TAKD.
uTO NOBpeXKJIeHiA OTH HamajeHia YilTHM He MoxeTs“ HIR
+OTH CaMHf HYKJIH TOro pasuThs min yobers“. Cr. 61
ynoMiBEaers KpoMb Toro ofp obHameninm opyxkia ,He 10
ay#1b manajgenia“, Ho Bo BehXB 3TUXT CIyuaAXh 3aKOHD
coBepmenHo He onpexbisers crymeGHaro ormomenia o06o-
poHaBmarocsa kb Ranagapmemy. O6miii cMmcis 69 cr., BB
BUJAY 3AKIOUMTEIbHHXBH € CIOBD ,A& CAMOMY HUKAKUMU.
ofpastt He YIpaBHUBATIA“, AaeTh OCHOBaHIE YTBEPHKIATH,
YTO 3aKOHD COBEPIHIEHHO He JONyCkalb OOOPOHH uecTH.
Bb noxs3y sToro BHBOJAa, mo kpaiimeil mBph Auna cryuaenn
ockopOleHias BB CTPOIO, CIYKHTH TaK:ke cojepanie cr. 62,

) Die Befungnisse... s. 84.
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KoTopas o00A3HBAaeTH COIJaTa, NOIYYMBHOIAT0O BB CTPOIO
'YAap®s OTH TOBAapHNIA, ,y HAuaJLHMKA cBOero o oGopomb
HONPOCUTR, a ecIH OcKopOUTEeNpr M OCKOpOACHHHEH «Ha-
YAIbHHE», TO 3aKOHB O00A3WBaeTs HX'h 06paaTHCA BB
BomHckii cyxb. Ecam couocraBurs cogepxauie 3Toif crarsu
€0 ¢T. 6, TXb ropopurcs 0 ,NPOTHBIEHIH HAYAIBHOMY ue-
a08BKy“... .OpaHBI0 HIM DPYYHHMD YIAPOMB HIH PYKHA
npieMoMB, 60 6pema cmpos uasw 60f“, 3a UTO IOJarTacTCA
cMepTHafd Kaseb, ,a Oyle BB HHOMB ciayuat“ —makasauie
»110 pasemorpbrinn® — 10 c¢b BbKOTOpOIi HONEil BEpOATHO-
©TH MOKHO BHBECTH cibiyiomee sakiouerie: YioxkeHnie He
JOMYCKAJ0 COBEPMEHHO O000poHH uecTH M O0GOPOHH mpo-
THBD HAYAIBHAKA «Bb CTPOK»; BB JPYIHEXb CIydadxs
00opoHa OHIA A03BOJEHA, TAK'B KAKH 3aKOHD YNOTpeliders
ofuiee BHpaxeHie <«KT0», He ompexabias cryxe6aaro mo-
Joxenia ofopomaBmaroea (er. 61, 6, 69). Irors BHBOAD
He HaxoauTh c¢e0b HpAMHXD JOKa3aTeIbCTBH BH TEKCTH
Yaoxenia, HO Moxkers OHTH NPUHATH, 33 OTCYTCTBieMb
uocTanoRrierii ompoBepraiomuxb. Ecim ofpartatees Kb
JAATCKEMB BOEHHHMD AapTHKyJIaMb Kopoas Xpmeriama V',
u3b KOTOPHXB, Mo m3crbioBamiio mpodeccopa llenn3nkos-
©cKaro, OBLIA 3aNMCTBOBAHH HocTaHoBieHia Yxoxenia [lepe-
MerteBa '), T0 MH yobamMes, nTo um 3xbes amuHOCTH Hama-
Xajomaro (IMpOTHBB KOTOparo OHIa J03BOJEHA oGopoHa)
ocraBatace 6e3n ouperbienia. Aprmkyrbs 28 rosopmrs BB
00muUXs BHPAKEHIAXh 0 TEXB, KTO OOHAKUTH CBOHl Meush
He JJIA CAMOBAINUTH MIN OTPasKeHid ouacHocru ’).

Kpartkifi apruxyrs MeHBIMIHKOBA TaKKe He JaeTh
npAMoro orsbTa Mo 3TOMY BONPOCY, Bh BHLY Uero MOKHO
aume  xbrate Goxbe mim Menbe ocHOBATEIRHHSA JOrajiKH.
O npasb meoGxoammoii o6oponn roBopmres BB cr. 4 ri. II.
B npeamecrsylomeii cr. 3 mpexyemorpbro y6iiicTBo odu-
nepa ero NOAUMHEHHHM®H °) W 3T0 Abamie onpexbieno
TAKAMA INPA3BHAKAMA, KOTOPHE XAITEL OCHOBaHie HpeXmoia-

') Koucrexts Jekuiii mo mcTOpiM pyc. BoeH. yrol. 3aKoHOIar. ctp. 19.

?) Cm. Boen. mpaBo BB Pocciu mpm Ilerps Bemmkows., II. O. Bodpos-
ckift, Bon. I, ctp. 258 u 260.

3) IMpogeccopn IllenismroBekint (KoHcmekTn crp. 39) BbICKA3bIBAETDH
TpenoIoReHie, 9T0 3aKOHb HMbers 31Bch Bb BHIY YOiflcTBO odrepa ero
CIYroo, HO BbIpaXieHie CT. 3 ,HAIbL CBOHMH npednocmastenksiiu OpULEPAMH“
JaeTh OCHOBamle IIOJNAraTh, YTO OTHOINeHiA YOIfUbl Kb yOHTOMY J0JKHKL
OBLTH BLITEKATh H3T OTHOIIEHIN 6vunckod 110, 4HHEHHOCTH.
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raTh, YT0 IpaBo O0GOPOHH HpPEXOCTABIANOCH W HOJUYHHEHHO-
My NpPOTMBD HAUalbHAKY. BB cer. 3 rosopmres o «BarioMs»
y6iiiceB, a c1. 1, cTosAmag Bb rpaMMATHYECKOX # xorm-
geckoii €BA3M €O cCT. 3, MPelyCMATpPUBAeTh YMHILIEHHOE
y6iiicTBO ,KTO ueloBBKA HoPOUHO YMEDPTBHATH HIN €TI0 TAKO:
1066eTh, 4TO OTH TOrO yMpers...“. CrbaoBareibHo, ecim
y6ifictB0 oduuepa copepmieno ,Heé HAPOUHO®, a ,3a HyXK-
xoii oGopomaThea“, To coxbanmoe npu cobIwieHIH yKasam-
HHXD Bb CT. 4 YyCIOBiAXD He XON#HO OHTH BMBHAEMO BDH
puny. I3B Tercra ¢T. 4 MOKHO 3aKIOYATH, UTO 3AKOH-
HHMB NOBOJAOMB KB 0GOpORS Npm3HaBaloch TOIBKO HOCH-
raTelbCTBO HA JKH3Hb M 310pPOBbe, TAKH KAKH OGOPOHAB-
mifica 00a3aHs OHAD J0KA3aTh, UTO .OHH HE BAUMHIINKDL
Opaxu v nanadenin OHIB“. (OGOpOHA NpPH CIOBECHHXB
ockopGueniaxp OesycioBHo 3anmpemarack (cr. 13 Toil e
TIABH ,KTO CaMOBIACTHO 00OpOHOI0, TOUil Ha cioBa 6e3n
3a{UPAHiA BCTYHUHTSH....*).

Bw Apruxkyrbs Bomnckoms Mmmeparopa Ilerpa I mo-
cTaHOBIeHiA, onpexbasiomia npaBo 0GOpPOHH, N3I0KEHHR
9pe3sBHUAAO IOXHO M TIATEIBHO (apT. 157), HO 3aKOHDB
COBEpPIIEHHO He KacaeTcd Bompoca o0 OTHONIEHIAX> IIOA-
UAHEHHOCTH MekXAy 000poHAmUMcA W Haunajaomams. M3b
TOIKOBaHIA Kb apr. 24 o0ueBHAHO, 4TO MOAUMHEHHH{ He
uMbrb npaBa 0GOpOHH, COeAMHEHHOHl Ch HACHIieMb BB OT-
HOIIEHiM INUHOCTU HAUYAIBHMKA, PN CIOBECHHX'H ockopOie-
HiAXB M JaKe, IOBAIAMOMY, IPH ockopOieniax® abiicTBieMs
(yxora ¢b» HuoMT oTp Persamapmara u I'emepara menpnm-
CTOIHHMB 00pasoM® mnocrynieno OyAaers, H eMmy (T. e.
HOAUMHEHHOMY) OTH HUXD HBKOTOPHME 06pasoMb OCKOD-
Grenie ciaBe yuyusuTea“)., Ho BB oTHOmeHiHm Xpyruxb BH-
JIOBBH IOCATaTEIBCTBs HA NojxumHenHaro Bomackiii Apru-
KY1s HE COIEPAHTH, IO Bompocy 06b obopord; HEKAKAXBH
orpanuueniii. A moToMy, mCX0Xf W3 TOr0 IPHHIMIA, UTO
oTcyTCTBie NpAMHXD u3bATifi BB 3akonb 0043nBaers Npm-
mbBATF KO BebyuT Bmaamb npecrymieniii o6mia upaBuaa
o BMbHeHIN BP BHHY H HAKa3yeMOCTH, HEOOXOIMMO IpH-
34aTh, 4TO 10 ApTukyry BommckoMy noxumsemsmif, am-
WABMifl KA3HI HAYATHHAKA, MOM'B CCHIATHCA HA COCTOAHIE
3aKkOHHOi 0GOpOHH. Yci0Bia es OHIN TOUHO YKa3aHH BT
TOJKOBaHIM Kb 157 aprmkyry. OGopoma mo cmoco6aM® I
CpeACTRaMB ed JOIKHA OGHTH paBHA Hauajenilo m o6opo-
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HAIEeMYesd NPEeAINCHBAETCA KpoME TOro ,CTOJBKO X0ITO
YCTYNaTh, €INKO BO3MOMKHO“; 0GOpOHA JONyCKAalach NpH
HanajeHin, yrpomxasmeM’b KHU3HA, 3I0POBBI0 M HUMYIIECTBY
(apt. 185 TONROB.); Bb lOCTBIHEMD cayuak, ogEako, TOXb-
KO IPI BTOP/KEHIm BOpa HOYHI0 B'b JOMB, ,N60 HALIEKHTD
pascyaurh, 4TO BOPBH He AIA ONHOR Kpaxm, HO UTOOH u
YMepTBUTH, B JXOMD HOUHK BPHBAETCH™.

I'enepars Bo6posekiii Bb» cBoeMb m3cabpoBamin Apru-
xyia Bomckaro cosepmenso He paspbmaers Bonpoca o npa-
B noxumEeHHaro 0GOpOBATHCA NPH HANAXEHIM HAYATLHUKA,
a4 comocTaBieHie PYCCKUXB APTUKYIOBB ¢b COOTBBTCTBYIO-
wuMr  mBexckuMn HKapia XI, me paszpAcHAeTds, Bb JaH-
HOMB cayuab, copep:ixamia nepBHX'D.

[locranoienia Apruxyra Bounckaro Bomiu ¢b He-
GoxpluMn pexakuionnsiMun m3MbreniaMm BH Ycrabs Boen-
HO-YroxoBuuit 1839 roga. Cratem ofmeii wactm 113 m 114
noBTOpAKTS 156, 157 u 185 apruryan mmneparopa Ilerpa I
M He YCTAHABINBAIOTH HAKAKEXD M3BATIHE MO CpaBHEHIW Cb
sakoEoMs o6mmmb (15 1. CB. 3ak. Yrox. 1832 r. man. 3,
¢r. 133 m 134), a cr. 237 u 238 (no m3a. 1864 r.) co-
OoTBETCTBYIOTH apTEKyIaMb 24 m 25.

Ecam npusrats, uro Aprakyrs Bomuckiii xomyckars
060poHY BB HOIHOMD €1 o00beMt M OpM OTHONMEHIAXB
MOXYMHEHHOCTH MeKIY HaNaJAMUMb ¥ 000pOHANIAMCA,
TO, 3a OTCYTCTBieM® U3LATIk W3B 3akoHa 00mAaro, MH BDH
npapbk GyzeMs 3aKIOUMTH, UTO coraacHo Ycrasy BoenHo-
YroxoBHOMY, IpH IPOTHBO3AKOHHOMD HANAJEHIN HAYAIbHNKA,
BpeA'h, NPHUMHEHHHIT eMy -060pOHAIMMEA NONUAHEHHHMB,
He mojrexars BMbHeHilo mocrbiEemy BB BEHY. JTO MHb-
nie BHCKaswBaers W npodeccods Kyssmman-Kapanaess ')

CocraBurens mnpoekra Bommckaro Yerasa o Hakasa-
HiAXPp u30pars OyTh oOrpasMueHiii mpaBa 00OpOHH, OTKA-
3aBINNCH COBEPHIEHHO OTH NPUANHNA J03BOXEHHOCTH 0MPA-
Jicenin HAaladeHiA HAuAJILHOKA.

Be mnepBoMb npoeKTh MH HAXOJMMB UETHpPE CTATHY,
oupexbuaiomia cojepxanie npasa HeoGxoxumoil 0GOpoOHH.
Bs cr. 139 (Bropas uacts m. 3) BH umcrb uUpHUMHD He-
BMBHeHi Bb BHUHY YKasaHa ,HE00GXOAUMOCTH O0GOPOHH,
KOrga oHA He OHJIa COeiMHEHA CH HAPYIIEHieMB BOERHOIL

!) Boen. yroa. mp. 4. odui. crp. 262.
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JUCUMIIMHE ¥M YHMHOIIOYMTAHIA W He BHXOAMIA u3b mpexb-
a0BBb amuBoii sammte“. 3arbMb, c1. 147 mopropsaia 107
CT. Ya0eHii 0 HaKa3aBiaX® yrox. u menp. 1845 r. ¢w xo-
6aBirenieMs mocabk CIOBB ,MIM HANAAAWOIMid BTOpred ¢b
HacmiieMb Bh JKATEIHCTBO 0GopoEAIOmArvea“ —cabayomei
¢pase: @ KOrja JokasaHa OyxeTs, 4T0 0GOpOHA He BH-
Xoxuia u3b npexbioBs Heo6X0AMMON JIMUHOM 3AWATH H CO-
oTBETCTBOBAaIA ONACHOCTH, YTPOKaBIIed oGoponsawmemyes”.
Cr. 148 o6pexuauia cr. 108 m 109 yuomedis, a cr. 149
O6naa HoOBofi. OHa OHIAa W3I0KeHA TAK'B: ,[IPABAIA BB LpeJ-
meAmnX'b CTaThaAXb 147 u 148 mOCTAHOBIEHHHA, O 3a-
KOHHOCTH OOODOHH JI# 3AamUTH ce0d, He MOIyTh OHTH
npuMBHEHH Kb CIyXKeGHHMB OTHONIEHIAM'> MMOXYMHEHHATO
Kb HAUYAIGHHKY BO BpeMA HAXOMKJIeHiA Bb CTPOI HJIW Ie-
pers (pOHTOMB, HIM NPH caMOMD HCMOIHeHiM 00A3aHHO-
creid cayx0H, pasph OH HaualbHUKD, BONPEKH 3aKOHA,
YYMHAIH HA 1OAUAHEHHATO HaMajleHie, COEAHHEHHOE Cb
ABHOW OIIACHOCTBLIO ANA KHU3HU, 3XOPOBHA HMJIA UECTH IOX-
Beprmarocd OHOMY; HO M BB ceMb cayual oGopona xoa-
#HA OTrpanHMumBaTheA OXHOH sammroii ce6a BB Mbph, me-
ob6xoxuMoii ana amuBaro camocoxpanenisa. Iloerynmusmiii Bo-
OpEeKH Ccero HOCTAHOBJIEeHiA NojBepraerca orBhrecTBEeHHOCTH
no Mbphk BakHOCTEH HApYIIEHIA MIH CTPOrocTM BOEHHOH
IMCIMIIMEKE H APYTUMB obGcroaTerseTBaM® Abiaa. Bb orpa-
A JeHie MOJXUMHEHHHX'h OTH 3aKOHONPOTMBHHXB UOCTYIKOBH
HAYAJBHUKOBG, CiM umocabjpHie nojiemarp HAKA3aHIAMB BB
‘3axon’h MMeHRO 3a 310ynoTpelieHie BIACTH NOCTAHOBJEH-
AEMB“. OOpsacHas Ha cTp. 124— 125 npuumay xomoianeHis
Bb BOMHCKOMB YyeTaBh npaBmib o HeoGxoxammoit oGopom.
CeHaTop'h Kanreps ropopnrs: ,Ge3ycioBHoe pacupocrpase-
Hie Ha BOEHHOCIY:KAMUX'h> OOIUX'H NOCTAHOBJEHid O 3aKOH-
HOCTH 000pOHH HecoBMEBCTHO ¢Bb TpeGoBaHiAME BOeHHOIR
JIuCHAMINEH, n60, Bb TakoMb ciyuadb, crbxoaro 6 mpm-
3HaTh, 49TO NOXUYMHEHHHi BB npasd Beerga orpbuaTh Ha-
YAIBHNKY 3a OCKopOieHie cioBoM'h mau rbiicTBieMs TaKuM'b
e ockopOienieMb, X0T# OH M HaXOXmiIcA Bh CTPOI HIH
nepexs (GpoHTOMDB, M LPOTHBO3RKOHHOE AbAHie HAUAILHHKA
He CONPOBOKAAIOCH JJId NOXUMHEHHAI'0 OUACHOCTHIO Jis
JKM3HU, 3X0POBBA M uecTH“.

He xacadch, BpeMeHHO, cojep:kamia HoBoii 149 er.
OPOEKTAa, OCTAHOBUMCSI HA TOJIBKO UTO M3JIOKEHHHXB €O-
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o0pasKkenidAX'b cOCTABUTENA, MOCAYKUBIUUX'D OCHOBAHIEMD IIA
€03JIaHiA u3bATIE H3B 3aKoHA 06IWArO.

CooOpamenia cenatopa Haurepa mopakaiors cBoeif
omnGoIHOCTHI0 ¢'b TOUKM 3phuia puxuyeckoit. 3 dakra
J03BOJeHifl 10XUMHEHHOMY O0OPOHH NPH NPOTABO3AKOHHOMD
HANAJeHIN HAYaJIRHUKA HH Bb Koewb ciyual Herp3d BH-
BECTH 3aKM0YeHid, YTO MOJUMHEHHOMY IpexocTaBiIAeTcH
npaBoO omenwuams HA OcKopOiedie cioBoMb min xbiicTBiems
€0 CTOPOHH HAUAIBHUKA TAKAME ke JbiicrsiaMu u croBamm.
Omenwms He ecTh 000poHA, a--Bo3Mesjie. CuoBa obmken-
HAro0 He MOryTh, mo mpupoxb cBoeil, ompaogcams nium xaxke
sauuwyams ero oTh OCKOpOIeHii, a BHPAKAOTH JHUIb NO-
CAraTeIsCTBO HA uecTh oOckopOurerd. 3arbvs, ecam OH
Jajke BO3Me3Jie MPU3HABAXOCH 000POHO{, TO W BB 9ITOMbB
ciyual mnpumbHenie Kb BOGHHOCIYHKAIAMB OOWUXB Npa-
BUIB O0ODPOHB He ¢000UMIO OH MOXUMHCHAOMY lIpasa 000 -
POHATECA IPH OCKOPOJEHIAX'H, TAKL KAKH YI0:KRHIE XOIY-
CKAJ0 MmoAbKo O000pPOHY okcencroll wecmu. HemoHATHHMB
TaKKe ocTaercA yTBep#ieHie cenaropa Ramrepa, uto ockup-
6aenie croBowp Mam  abiicTBieMs He yrpokaerh OMACHO-
CTBIO uecmu.

OmnbHOCTS, OCHOBHEHIX'B IMOJNOKEHili He Moria He oTpa-
3ATHCA HA TOYHOCTM M ACHOCTH NOCIBIylOmMUX’s BHBOXOBD,
[OJNYUNBIINXD CBOE BHpameHie BH 149 er. mpoekra.

HenpumbnumocTs Kb BOEHHOCIYKAIMM'B O0ILAX'H MpPa-
BUIH 000POHH OHIA 00yCIOBIEHA BB MPOEKTH cCayHKeGHHMD
OTHOIeHieMs IOAUYNHEHHATO KHb HAYAIHHAKY ,,BO BpeMd Ha-
XOMJeHiA BB CTPOW MIX Nepexb (GpPOHTOMS, WIH HpH ca-
MOMB HCIHOIHeHin ofasaHHOCTedl caymOH, passh OH.....“.
Ilpours 510 MOJIOKEHie MOKHO OKMAATH, UYTO BB JAAILHBH-
HeMs N3I0KeHIH OYAYTH YKasaHH cayuad, KOrjAa HOXud-
HEeHHHIT N0Jp3yeTcd O0mHAMB IPAaBOMb OOOPOHH, TAKD KAKH
cibryoman ¢pasza HaumHaeTea ciosaMu— ,pasBb Owl.....".
B® abiicrBurespHocT BTOpas wuacth onpexbiaders HBUTO
coBepuieHHo mHOe. 3xbch roBopuTCA 0 BO3HMKHOBEHIW mpa-
Ba O00OpDOHH INpH HAUAZeHIW HAYAIBHMKA, KAKB OYATO 3TO
NpaB0 MOKeTb BO3HMKHYTH 1PH OTCYTCTBIiM HAmageHid.
»Passb OH“ paBHOCHIBHO—,3a HCKIOYEHIEMbB, OJHAKO,
cayuaerp“. Ecau Baxbre xormueckifi meHTps TAKecTH mpe-
JI0KeHisd, HAUMHAIIATOCA ¢0 CIOBBH ,pasBh OH“, BB yka-
3aHiM HA ,ABHYI® ONACTHOCTH, TO W NPII ATOMB TOIKOBA-

20



— 306 —

Ri¥ Heab3d NPH3HATH pPEXAKIII0 CTATHE YAOBIGTBOPHUTENH
Hofi. Yuomxenie rosopure O ,nbiicrBETeibHON“, T. €. pe-
aJbHO W HEOCNODHMO CYIIecTBYIOINeii OlAacHOCTH, TOTAX
KaKb UPW3HAKD ,ABHOCTU® He imilerns HBKOTOpOil A0oAM
comabHiA: TO, 4TO ABHO, He BCerja cymecTBYeTb BB Xbii-
CTBHTEIBHOCTH, He JapoOMB pycckiii Hapoxs roBopnTs—
,Y CTpaxa TJiasa BEIMKA®, T. e. HCUYraHHHil ueloBbK®
MOKeTDs CTPAIINTHCA ONACHOCTH JJIA Hero ABHOH, X0T# M
He cyllecTByomeil.

Cnoco6t o6oponn orpanmuent® 3amutoii Bb MEph He-
06xoxuMofi AMA IMYHATO caMocoxpaHeHid. Bs By mpoTuBoO-
IOXOKeHisl oTHOMeHil cayKeOHHX'L HecayxeOHEMD M YKAa-
3aHiA HA llepBH#A, KaK'b HA UPNUMHY OIPAaHHYEHiA Ipasa
00G0OpOHH, HEO06X0IMMO SAaKIYHATH, YTO NPH OTHOLIEHIAXD,
He COCJANHEHBHX'hL ¢'b HCHOJIHeHieMb o0AsaHHOCTEl CIyHKOH,
Kb BOEHHOCHYKAIMUMD JONKHH OHTh npuMbHAeMH o0mis
npasmia Yiuoxenis. Mu yBuanmMb, oxsako, jarke, uro mpex-
MONOKEHIA COCTABMTENA IOJYUMIAH COBEDIIEHHO MHOE MCTOI-
koBaHie npu nocrbayomeii paspadoTkb mnpoexra.

3acayxmBaeTh BHUMAaHiA, uTO ceHaTOps Hanreps, cos-
JaBas OrpaHuMueHis lpaBa 00OPOHH, NPEIOCTABAID LOAUM-
HEHHOMY 3TO [paBO0 NpPU ILOCATATEIHCTBAX'D HA JAUHYIO
yecTh, Yero He JOMyckalo Yioxkemie.

leneparb-Ayauropiare coBepmenHo u3MbHuIB, ecii
He cojJep/kaHie, TO CMHCIHb M HJIeI0 NPOEKTAa CeHaTopa
Kanrepa, Takes Kakb MCKIOUWIB CIOBA ,BO BpeMA Haxo-
#AJeHls BB CTPOI MM Iiepelbs (POHTOMB, HIM LIPH CaMOM'B
uenoiHenin obasamnocTeil cayxOH, m BMbero cioBb ,coe-
JIMHEHHOE C'b fABHOHl ONACHOCTBIO A FAKM3HH, 3A0POBhA WAL
YeCTH" YIOTPeOHID BHpaKeHie ,cOeINHEHHOe €T SABHOf
onacHocreio“ (er. 151). Taknmb 00pasoms, MoAUMHEHHHI
OHJI'P JUNIeH'b. BO-NIEPBHXDB, IIPABA 000POHH UPH HPOTHBO-
BaKOHHOM'B HaNAJEHiM HAYAIBHMKA BO BCBXD cryuasxs Gess
WCKIOYeHid ') W, BO-BTOPHXB, BO3MOKHOCTH ompexbints
Xapakrepb TOH OmacHOCTH, KOTOpad JaeThb €My [paBo,
Xora OH He 000poHATHCHA, HO 0O Kpalined MBph samm-
maThes.

Pexaknia cr. 151 T'enepars-Ayauropiara, coorBbr-
creylomeil 97 c1. Broporo mpoekra cemaropa Kamrepa, Oni-

') Toro-xe Mubmis npodeccopr KyspMmrun-Kapapaepn, yKad. COYMH.
crp. 226.



— 307 —

xa npuasta Boenno-Kopudmnkaunionmorwo kommecien, koto-
pasg MCKIOUKMIA TOILKO CIOBA ,BONpeKM sakoHa“ (er. 67) '),
BHECEHHHA BHOBb CB J00aBIeHieMb — ,W oOa3aHHOCTE]
cayxOu“ BB mpoekrs Bmcouaiime yupemaennaro Cosbma-
Hia (e1. 82) m coxpamuBmisgca Bb xbiicTBylomems 3sakonb.

Bs ornomweniu 71 er. XXII ku. C. B. 1I. 1869 r.
nsg. 3 m 70 e¢r. XVI kn. C. M. II. 1886 r., kpomb cxb-
JaHHHXD Yyke sambuaniii, MoxHO ckazark cibxyomee. Ce-
Harops Hamreps ambas BB BUAY, upoeKkTHpyA cBoI 149 er.,
6 0COOHA OTHOIMEHIA, KOTOPHA BO3HMKAITb MEKIY Ha-
YAIbHAKOMD M IOAYHHEHHHMD NpPU HCHOIHEHIM MMM WIH
OXHUMT M3 HAX'B o6Asamnocmed BoeHHON cayx6s. Ho BB
abicreyomems 3akonb ckasaHo, uTo 00wl NpaBmiIa O He-
ooxoxnmoit oGopont He npumbmaiores ,Bb cayuab Hapy-
DIEHIS Ccayorcebnbixs ommouenisty MOXUMHEHHATO Kb HAUATb-
HuKy“. Jpyrnmm cnoBamm, ecau yhiicTBia ofoponsnmarocs
IOAUMHEHHAT0 HAPYIUAOTDH CIYKeOHbA OTHOLIeHiA, TO CO-
CTOsIHie ONACTIOCTH, BB KOTOPOE OHH OHIL MOBEPrHYTH
npecTynEmMA rbiicTBiAMA HaualbAMKA, He IPHHMMAaeTcA BO
BHAMaHie upu BMbHeHim emy BB BuHY coxbammaro. Ilpm
o6opors Moryrs OHTH HApyImeHH TOXBKO TH oTHOmIEHid
MOAYMHEHHAT0 Kb HAUAIbHUKY, KOTOpPHA ompexabasooTca mpa-
BriaMH umHOmounTamia. Ilo cMHeay ke 3akoHa 8TH OTHO-
meHia OyXyTh HapymeHH BO BChXb CIyuadxb, ecid IOA-
UHHEHHHI o6oponsasca OTH HamajeHid, T. €. OTPAKAID ero,
TaKb KaKb OTpaxkeHie comps:keno HeusOGB&HO cb mocdra-
TEIbLCTBOMB, B'b TOH mim Apyroii ¢opmb, ma Thro Hauvais-
HEka. OTHoLIeHIA MOAYMHEHHOCTH, a crbjaoBaTeabHO W 00s-
3aHHOCTh UHHONOUMTAHIA CYIECTBYIOTEL HEIPepPHBHO BB Te-
yeHie BCero mepiojfa BOEHHOIl cIyxOH, a MOTOMY HEO0XO0IMMO
NPH3HATH, YTO 00OPOHA BANMpPEMEHA BOEHHOCTYKAIIUMSD Oe-
aycaoéno. OroBopka 3aKOHA O JO3BONEHHOCTH 3QUUMbBL MO-
ria OH OHTb HCKIlOUeHA Oess BeCAKAro BIifHIA HA obuwee
coZep:KaHie YCTAHOBIEHHAro0 BB ¢T. 71 mpaBmia. Ecim 6w
3aKOH'P YMAJIUABAIB COBepImIeHHO o npaBb samumarses,
TO W BB TAKOMB clyuad sammnra, BHpaKaoImAasca Bb CO3-
JaHiH @perpaxb, BO B3ATIM Kakb OHW BB PYKM mATa, OH-
ya OW xbsamieMdp lopnamuecknm OespasimueEMb. IlpaBmis-
HOCTH TOTO IIOJOKEHif, YTO OTpaHMUenie 0GOPOHH 3AIUTOIO,

1) OO6bsicHenis Ha xypHalb Buicouaiime yupexjienHolt Komuccin,
erp. 258.

20%
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npu TpedoBaHin KPcuwd TOro A6MUE ONACTHOCTH HEu38HCM-
#omy GIATY, PABHOCHIRHA OTPHMUAHII OpaBa 000POHH, XO-
KasuBaeress TEMb 3aMBuaTeIbHHMD (PAKTOMB, UTO 3a TPUX-
1aTh JABR Toja cyllecTBoBaHia Bounckaro YeraBa cratha
0 HeoOxoxnMoit 0Gopons He noayuaxa npumbHerid, mo kpaii-
mefi MBph B npakrakb [aasnaro Boemmaro Cyxa. Jo-
craroudo pascMorpbre phmenia '1aBmaro Boemnaro Cyxa
1887 r. X 15 m 1899 r. Ne 91, uro6u yobantses BB co-
BepurenHoit Henpumbuumoern Ha npaktukb 71 cr. XXII km.
Wss nepsaro pbuenia BmaHO, uro xbaAHie nojcyxmMaro
3aKITIOYAI0CH BB TOMB, UTO OHBH CXBATHIH 34 PYKY Haualb-
HEKA H3b HIKHUX'H UMHOB'H, 3AMAXHYBIIArocA HA HETr0 py-
KOI0, M CKa3alb: ,l'OCHOAMHB BAaXMUCTDB, He mMbBere Ipa-
Ba 6urh Mens“. CyIb mpH3HAIB, UTO HOXCYIMMHA CXBATALD
BAXMACTPA 38 PYKY He ¢b Ibiplo HaceHia eMy ockopdie-
Hif, a dan 3awumir cebn oms yoapa. 'I'BMB He Menbe, mo
mubnilo 'raBraro Boennaro Cyaa, abamie moxcyammaro ne
Moxkerb GHTH moxBefeHo moxb 71 er. XXII xku., moromy
YTO LPOTHBO3AKOHHOE o0palleHie ¢b HIMB BAXMHCTpA He
YIPOKAIO ABHOI ONACHOSTHIO. MH BHANMB, U4TO MOXCYAM-
MHil orpanmumica o6opoHoii ,,Bs Mbph neobxoxumoli xua amu-
Haro caMocoXpaHeHisa“,He 00HAPY &ML HaMbperia HapymATh
YMHONOYATAHIe, HO HONIEHKUTH OTBBTCTBEHHOCTH 3a TO, UTO
He N03BOIAND BAXMHOCTDY HAHECTH YXAph, ONACHOCTH KOTO-
paro sasuchia HCKIOUATENLHO OTH pasMbpos ¢usnue-
ckoii enan vroro Baxmmerpa. llogeyrumui Gurs GH npass,
ecid OH OHD YKIOHMICA OTH YJXapa, HO Jxd HeBMbHeHia
TAKOI'0 JBWKeHiA BB BuUHY HBTH Hago0HOCTH BB 0CO0OMEB
oupexbienin sakona. MosxkHO, MEEKAY NPOUNMDb, cOMHEBaTHCA:
OHLI'B aM OH 1HOACYXAMHI 0cB000KIeHD 0T OTBETCTBEHHOCTH,
ecin OB He CXBATHIH PYKY BaXMUCTpPR, A TOIBKO IOACTA-
BAXB OH CBOIO, HPEXIOTANTAd 1IOIYUATH YXaph BB PYKY, a
He BB auuo? [Ipu ompuuaniv aewod onacwocmy AbARiA
BAXMACTPA, IOACYAUMOMY Morio OHTH BMEHEHO BB BUAY
HOAHATIE PYKHA upM pasroBopb ¢b HAYAILHUKOMB, KAKD HA-
pyuienie BoumHcknx’s npmmmuii (mur. @ 101 er.).

Bp pburenin 1899 r. X 91 wogcyumuit Toxke 3amd-
manca (cxsaTmica 0OBMMH pyKaMm 3a PYKaBb MaasTo odn-
nepa, HaMmbpeBaBIIaroca ero yI4PHTh) H OLACHOCTH OHIA
Ooxbe ubMB ABHA, Takb Kakb, Hmocab B3ATIA mOxCyAMMAro
32 PYKH TOCTOPOHHNMH HWARHHMH YNHAMu, opuueps Tpm
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pasa yiapurp uogcyimmaro no aumy. Oxmaxo, xbamie noa-
cyAnMaro OHJIO NMPU3HAHO HENPUIMIHHMD U MOABEXEHO MOXD
2 u. 97 er. XXII kn.

Rakia xe xbiictBiz mmbers B5 BuRy 71 cr.? Ilpex-
CTaBUTh BXH ce0b HeBO3MOKHO, TAKD KaKb Jake OTCTY-
IJeHie TNOJUMHEHHAro nepexb HACTYNAOIMMEB OPHIEDPOMD,
HAHOCWBIIMMD €My YAapH, Ox10 BMBHEHO BB BHHY KaKb
HeNOBHHOBEHie, B> BAAY TOr0, UTO Oduueps NMPAKABHBAIB
noxuMHenHoMy croats Ha Mberb (1uuno mapberpmil cayuai
U3b BOEHHO-CYAeOHoil upakTmen). B® moxssy sakiouenis o
cOBepHIeHHOi HenpMMBHEMOCTH YKAa3aHHOHE CTAThH 3AaKOHA
CIYKUTH, Mexay Inpounms, phmenie I'zaBraro Boenmaro
Cyza 1888 r. N 170, Bb woropoMs mno uosoay 101 er.
yioxk. 0 Hakas. m kKocBeHHO—T1 er. XXII km. ckasano
crbayomee: ,nbanie moxcyaumaro C., 3akmouaomeecs Bb
TOMB, UTO OH'B, II0CIS B3Maxa Ha Hero ypsajiHmkoms T.0y-
THIBI OTH BHHA, BHXBATHIG KUHAKAND, C3 UmaAbl0 OTPake-
Hig yxapa, He ‘Morzo OHTH mOXBeAeHO nNoxb xbiicTeie
101 er. Yxomx. 0 Haka3. yroi. M HCIp., TAK'D KaKb, COTTACHO
TOUHATO CMHCJIA O3HAUEHHONR CTATHU 3AKOHA, COCTOAHIEMH
He0o0XoauMoii 060pOHH npn3Haercd TakKoe MOJIOAKEHie INNA,
COBEPMAIOMAT0 NpecTYIIeHie MIA NPOCTYNOKD, KOTXa, s
yeTpaHeHi# cXbIaHHAr0 HAa 3TO JIMI0 HANajeHis, He Ipei-
cTaBideTcA HUKaKof BosMokHOCTH NpPUOErAYTH Kb 3AKOH-
Hoii 3amuTd‘‘. Heupssa me zambruTh, uTO MO ,TOUHOMY®
CMHCIY 3aK0OHa, OHBH Tpefyers ,,HEBO3MOKHOCTH NpUOBr-
HYTh KB 3amaTh Mncmuazo uiw 6audcatiuaro nauasscmea'',
HO He IIpeIyCMATPHBAeTh, BO NepBHXB, THXb CIyuaenb,
KOTJa HaluaXaeTs 9T0 NMEHHO HAUAILCTBO, a 3aTbMb He
roBopuTs, takke kakb m 71 cr. XXII kx.,, o Hakasyemo-
CTH nputomossenia Kb 000poHb, KaK® OHIO BB JAHHOMD
cryuak.

ITocabanee n3b npuBeieHHHX's pbmenifi ycramaBim-
BaeTh Takke TOTH mpuumns, uro 71 er. XXII kn. orpa-
HAUMBAETH NpPAaBO OGOPOHH TOJNBKO CIyYaAMH HANAJERHiA
navaasHuka HA TNOJYMHEHHAT0, HO HE CTApPIIaro Ha Miax-
maro, Koria mMBOTH cmiy o0mia npasmia YIomeHis o
Haka3. yror. u menp. Cb 3TuMB McroakoBaniemd I'1aBraro
Boennaro Cyaa Heip3s He COrIacHTHCA.

ITpeBnmienie 0GOPOHH, 3a OTCYTCTBieMDB Kakux’b In00
ykasaniii Bb 3akomb, J0IKHO IOBIeus 3a coboif Hakazamie
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no 97— 98 er. XXII kn., npnm uems c¢yas umbers npaso
npambants 109 e¢r. XXII km. (nmpn3Hapb IlpeBHIIeHie
o6Goponw, cyxs Gyxers 0043aHDb IOHHSHTh HOPMAXbHOE HA-
kasanie). He noxaexurs comabrilo, uTo nonecenie mnoxunm-
HeHHHM'P TATUAfIAaro YroaoBHaro HakasaHia 3a Xbamie,
BHpasmBuIeecd, HanpuMbps, Bb yaaph no pykb Hauaneamka,
3aMaxXHYBIIATOCA HOMKOMB Cb IBIbI0 JUUIEHIA AKWSHA, CO-
BEpOIEHHO He HaxoxuTh cedbt ocHoBaHii BB TpeGoBaHIAX'B
BOMHCKAr0 UMHONOYMTaHid. JT0 cobpaxkenie mmbis BB BAXY
cesaropp Hanreps, HacramBas Ha coxpaueHinm nocrbameit
gactd 97 CT. OpoeKTa, KOTOpas MNpeXocTaBidia CYAy IIH-
pokiii mpocrops BBH BHOOpbh Haszamiil. Bucouaiime yupe-
MAGHHAA KoMmcceid, §6e3b Beaknxb o0bAcHeHifi mexkmoumia
9TO NPABAIO H3B IPOEKTA ).

OGopora TpeTHEXs JIHID HEe JOMYCKAETCA 3AKOHOMb.
3arbub, BH HeMB He YKasaHH Th RU3HEHHHA Oiara, KO-
TOPHA MOI'yTh OHTH 3amAmiaeMH OpH NPOTHBO3AKOHHOMB
HANAJCHIM HAYAILHHUKA. '

Ilocabanie aBa Bompoca oGparmim Ha ceGA BHHMAaHie
Kommcein, pascMarpusanmeii b 1890 n 1891 r. r. mpoekTs
obmeit uactm Boumnckaro Yerasa. IIpu sToM® KoMmccis
NpU3HAJA HYKHHMB ,TOUYHO BHPA3UTh BB IPOEKTAPOBAH-
HOil crarpb, uTo 00mIii 3aKOHDL OrpAHHMYMBAETCA el JIANThL
A CTOIKHOBeHid, Kacalomuxcd CAYKeOHWXD OTHOMEHii
HAuaJpHAKA H noaunHeHsaro“. Bb Buay uero komuccis
nojxaraeTsb, 4TO NpE Malo BEPOATHOMDB, HO BO3MOKHOMD IIO-
cAraTeIbeTBh HAuATPHAKA HA UJIEHOBh CEMbY IOAUMHEHHATO,
moxers mMbre npumbuenie 103 er. Yiomenia o maxas. ®).

ITo Bompocy ke o Oxaraxbs, mnoxiemsamuxs oxpash
IpM HauajeHiM HAUAIBHAKA, KOMHACCiA IIPH3HAIA HYKHHMB
YKa3aTh HA OIIACHOCTH JIA KM3HE M 3JA0POBhdA, HO HE YIO-
MUHATh O mocaArarelscTBB Ha €BOGOLY, Takbp KaKb Takoe
NOCATaTeIbCTBO, NPH OTCYTCTBIM OMACHOCTH XJA 3XOPOBBA,
MOKeTh pazcMaTpuBaThCd Kakb MBpa Jucummimpapaad, He
Jonyckaoumas npoTnBoxbiicTBiA o CTOPOHH NOXYMHEHHATO;
€clH Ke JHIIeHie ¢BOGOXH YrpoKaeTh ;KA3HE U 310POBHIO,
TO NoAuAHeHHHIT nMbers npaso npndbrayrs kb Mbpamsb
3aNATHTEIFHHMD °).

) OO0bsacHenis na kypuatn Komuecim crp. 258—259.
%) Pasdopn samMBuasifi ¥ MOTHBBI KD IIPOeRTY 4. 2, cTp. 32.
3) Tamb-ike cTp. 37.
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Bt Buxy atuxn cooOpameniii npoexTupoBasnas cr. 83
OHJIAa peJaKTWPOBAHA T4KB: ,O00l(id mpaBUIa o HeobOXo-
JAumofi obopord (ecr. 101 m 103 yaoxk. o Hakas.) He IpH-
MbHAOTCA Kb cIyuadaMb HAapyMeHis IOXUAHEHHHM'b BOHMH-
CKATO UMHONOYHTAHIH, BH3BAHHHMB ABilcTBiAMHE HaualbHUEKA,
HCIIOJHABIIATO CBOIO CIYXKeOHYI0 00A3AHHOCTH ....', a x1arbe
YKa3aHO HA ABHYI ONACHOCTh HAMAJEHIA I KABHA W
310POBBA.

Copbmanie npm riaBaoMs Boenno-CyaroMT YupaBie-
Hi¥, NPA3HABH MOJE3HHMB A00aBIeHie CIOBDb ,,M 3XOPOBHIO,
HAIIIO pejakuilo mepBoil uacrtd craThH Merbe yJlOBIETBO-
PHTeIbHOH 10 CpaBHEHi ¢b CyllecTBYlomel, Koropas
oramuaercd, no Mubuilo Copbmanis, o6mHoCTEI0O I KpaT-
KOCTHIO '), a HOTOMY BB BHPAGOTAHHOM'> HOBOMB IPOeKTH
(er. 67) coxpanmio BB aroit uactn pepakuio 71 er. XXII[kn.

He orpmnaa Toro oGcrosATenncTBa, 4TO peiaKIiA lep-
Baro mpoexkTa OmHIa HBCKOIRKO HEyJauHA Bb CTHIANCTAYE-
CKOMb OTHOIIeHIW, OHA YCTDPAHAIA BO3MOMKHOCTH COMABRIiM
o0 npaMbHAMOCTH OOMHAXH HUPABHIL O HEOOX0XWMOil odopo-
Hb 1npnm HanajeHim HaYAARHUKA BB YACTHOH :KM3HM M HA
YWIeHOBb CeMbH UOAUMHEHHATO0, TOTJA Kakb Hocubinsas pe-
JakIifg JONyCKaeTh Bb 3TOMD OTHOMeHin coMEbHIA.

Heuaraa BB 3akmouenie ofofiTu Moxruamiemsb TO cyie-
CTBEHHO BaskHOe 00CTOHTeIbCTBO, UTO cojep:kaHie Tl cCT.
XXII KH. ¥ yCTAHOBIEHHHA €l0 OrpAHUYEHId COBEpIIeHHO
He HaxoxaTh cedb o0ocHoBawWiii BB HCTOpiM PyCCKAaro BOEH-
HO-YTOJOBHAr0 NMpPAaBa M BB II0CTAHOBIEHIAXH WHOCTPAHHHX'D
BAKOHOIATENbCTBD.

XII.

Ecain uo Bompocy o meodxoaumoii oGopons BB BOeH-
HOMB OHTY, B'b 0COOGHHOCTH UPH OTHONIEHIAX'D IOAUMHEH-
HOCTH MEKIY HanajaomaMbs M 000pOHHIOIIHMCA, MOTYTh
OHTH pasimuHnsa MHBHIA, TO BB OTHONIEHIN IOPUIHUCCKATrO
31AaUeHid B'h BOEHHO-YTOJXOBHOMD lpaBb cocrosauia kpaiinei
Heo0XOAMMOCTH M IICHXHYECKAro LpUHY:KIeHid, Bch mserb-
JoBaTeim M OOJBIINHCTBO 3aKOHOJATENhCTBD COBCPUIEHHO
€JIMHOIIACHY OTPHUAIOTH BO3MOKHOCTL HeBMbBHeHis BL BHHY

1) Coodpamenin Cosbiyamis, ctp. 97—98.
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BOEHHOCIY:KAIleMy Hapymienia o0g3aHHOCTeill cIyKOH n3b
cTpaxa anunofi omacmoctH. Tompecrso Mubuiii mo sTomy
BONpocy o0'hbAcHAETCA 0e3CHOPHOCTHIO IPHHUANA, JEKAIATO
Bb OCHOBABIM caMoif HJXeum Boficka M BHTEKAOMAr0 U3
HesA NOBATIA 0 BofickoBoii ciyx6b m 06A3aHROCTAX'D> BomEA.
Boficko ects eammenie BoopymesEHXD moxeii. Hasma-
yenie ero — Goprba b BParoMb, TOkKE BOOPYKEHHHMD.
Bopr6a BHpamaercs Bp Hanagesin mim oGoport, T. e. BB
¢oput axruBHAaro npormBoxbiicTBin Hempiarernckoli cuak.
JABATEILHOCTs MCKIOUATEILHO IIACCHBHAA, T. €. 3aI[ATA, BB
cMHclb co3famia mpeuATCTBid, M yKIOHeHie OTBH YAApOBH
Bpara—He Tpe0yeTDh HENOCPeACTBEHHAr0 yuacria uexosbka,
TaK'h KAKD llepBafd, 3alIATAa, MOKETDh OHThH BHIOIHEHA Npest-
MeTaMH HeoXylleBIeHHHMH, a BTOPOe, VKIOHEHie OTH omac-
HOCTH, BO3BEJICHHOE Bb CHCTEMY, DABHOCHIBHO OTCYTCTBilO
Bojicka mim, BHpamaachk TouHbe, ycTpaHders HeoGXOAM-
MOCTH CO3JAHIA MCTOUHMKA TAKOii CHJIH, KoTopaa Oyaers
HpOABIATH C€BOE CyIecTBOoBamie ammb BB Gopmb orery-
mienia nepexs sparoMb. Boprba mpexnoraraers moGhay
OxHOIl u3BH CTOPORF M THOEIb WHIM nopamenie JApyroi.
Bopr6a HemHcanMma Gesh kepTBb. KamiAuil BOMND J0JNKeHD
OHTb TOTOBH BO BCAKili MOMEHTHS NpDHHECTH BB JKEPTBY
CBOI0 KE3Hb, €CIH YCIOBiZ OOpOH M BOIA BePXOBHATO
BOKAA Toro Tpedyiors. CnocoGHOCTH moKOpAThCA BOAB BO-
AJ1A N KepTBOBATH co6off a1a Girara Boficka— Heo0xoamMoOe
KauectBO BomEa. CBoeBolzie YHRUTOXKAeTH BO3MOKHOCTH
yupaBiemia BOCKOMB, a TPYCOCTH 3acTaBlfieTh KamKJIaro
O6HTH c3aju 1PYrAXB, T. €. BH3HBaeTH GBrecrso oTh Bpara.
BofickoBaa abaTeipHoCcTh, KaKs BB NEPioOAs HOArOTO-
BUTeIbHOHl CIYKOH MUPHATO BpeMEHH, TAKB> M BB MOMERTH
CTOJKHOBEHIA CB HeupiaTeleM’b, BO3JaraeTb HA KamAaro
BOMHA 00A3aHHOCTH, BHIIOJHEHie KOTOPHXT HEOGXOAMMO Aid
Xoctmikenia kKomeunofi nbim OmTia Boficka. Hemcuounernie
9THXs 00A3aHHOCTEH Beerja IPeCTYNHO, TAKD KAKD BPEAHO
Xaa Boficka m npoTuBHO Boxb Bomaa. Ilpmumna mapymenia
o0a3anBocTeii He MoOkeTh MMBTH 3HAueHidA, ecam TOJIBKO
cy0LexTds ed He OHIL JINNIeHs BB MOMeRTH AbsaRiA cno-
co0HOCTH KB cosHaTelbHOMY caMmooupexbienio. Orcyrersie
9TOH CMOCOOHOCTH HCKIIUAETH CYOGBEKTMBHYI0 BHHOBHOCTE,
a cabroBaTerrro, m BO3MOKHOCTH BMBHeHia coxbannaro BB
Buny. Ho orcyrerBie cosmamia m Boam He paBHOCHABHO
TPYAHOCTH BHOOpA Mek1y AONKHHMD M NPECTYNHHIMb.
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B® ocnoBaminm kamaaro cosmatexrpHaro XbiicTBia uexo-
BEKa 1eXRHTH MOTHBB, T. e. upexcraBienie o wbim. Moru-
BH MOryTs OHTh kpaiiseii pasnooGpasmu. Cpb Iopmamnue-
ckofi Toukm 3pbuia oEm pasybasiorca Ha npaBombpEHE T
npecrynsne. He kacascr Bbuno BoBaro Bompoca 0 ¢B0GoO-
It Boam, HeoOXOAMMO IPHU3HATH, YTO BHOOPH MeXEAY KO-
3BOJEHBHMB, IPABOMBPHHMD, N HeJ03BOJEHHHMD, IPECTYl-
HEIMB, 0€3yCIOBHO BO3MOKEHB. ITAa BO3MOKHOCTH XOKABH-
BaTh Yyke TEMB OescnopHEMB dakToMB, uTO uUmMCIO XB-
aniit nepBoii kareropim Gesxomeuno Ooibme umeaa xbanii,
BTOpOii, a TakxKe TBMB—UTO UMCIO IMID, HE COBEPIIUBIIAXD
HAKA3YEMHX'h NpPABOHApYIIEHiif, BO MHOro pass NpeBH-
maeTs YACIO NPECTYUHHKOBH. BuHOop® Momers OHTH 6o-
abe mam menbe tpyzens. iHexamie xocTArEYTH HEZ03BO-
JenHyl0 Ibab MoxkeTs OHTH BB OXHOMB ciyual Hecpas-
HeBHoe 3Heprmunbe, ubMb . BB ApyroMs, a TaKKe H IPH-
unHH 3TOfi BHeprin MOryTh OHTH O0YCIOBIEHH HOTpeo-
HOCTHIO YAOBIETBOPATH Goxbe cylecTBeHHHEe HMHTEPECH.
Ho kamumii maTepect xomyekaeTh BO3MOKHOCTH OTPEUYEHIS
OTH HEro; KakJIOMY MOTHBY MOKeTH OHTb DPOTHBONOCTA-
BIea'’b MHOH MOTHBDL. JbaTerrHocTh JMIA, NCHXAUECKH NPH-
HY/KJAaeMaro WIN HAXOJAAIArocs BB COCTOSAHIM kpailimedi He-
00xoaEMocTH, 00yCIOBIEHA MOTHBOMD HENpPeCTYNHHMD, kKe-
JaHieMs cuacTH yrpoxaemoe O6iaro, Ho mbip 3Ta xocrm-
raercd OpPeCTYNHHMB, BB OOBEKTHBHOMD cMHCIB, nyrems
NOCATATEIHCTBA HAa Oyara TpeTHXh JAWH, HEBHHOBHHX'B
RD BO3HHKHOBeHim omacHocTH. Heapsa orpmumats TOro Qak-
Ta, YTO NOCATATEIHCTBO 3TO CO3HAeTca JanoMb AbiicTBy-
IOWAMB U jKelaeTcsa AMb, XOTA He Kakb Ibip cama wo coGb,
a JIMMb KAKB CPEJCTBO AIA jocTmaenis xpyroii mbim. Bo
nms 9Toif nocabauefi cyopexrs abania npesedperaers TEub
BpeAOMb, KOTOpHil Hen30hkHO BO3HMKAaeTH BeabacTBie mpej-
10YTeHiA JIAYHATO MHTepeca—HHTepecy JXpyroro imna. Ho
TOMHMO CTOJKOBEHisl MHTEPECOBH JMUHHXB, BO3MOKHA KOI-
Jm3ig MATEpeca JNUHATO Ch OOI[eCTBEHHHMD HIH TOCYAap-
cTBeHHEHMB. Cnacenie Giaara MoxeTdh OHTH 00YCIOBIEHO He-
00X0AMMOCTBI0 HAPYIINTH 00A3aHHOCTH. Ecau BB mepsoMs
cryual sakoHojarelr MomkeTs npomarb, He BMBHATH co-
XbAHHOE BB BHHY, TO BO BTOPOMb—3TA BO3MOKHOCTH OT-
CYTCTBYETH, TAKDb KaKbh OOA3aHAOCTH Bh OTHOMEHIN o0mie-
CTBA MIN FOCYJAAPCTBA YCTAHABIMBAIOTCH BO MMA OHITiA mep-
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Baro uau Broporo. Cymma abaniil 0643aTenbHHXD 114 BOHHA
ofpasyers co6ow nonarie o ciyx0b ero m o0TkKazb oTH
oxunofi man BBeKoIBKNXD 06A3aBHOCTEHl PABHOCUIEHB OTpe-
YeHil0 OTDH 3TOi CAYXKGH, TAKD KaKD COBEpIIeHie, H3D umcia
obasaTensHEX's ABARHIN, ToAbK0 TEXB, KOTOPHA Bb JaHHHI
MOMEHTh COBNAJAIOTH Ch INUHHMD JKeIaHieM’s cyobeKTa, pas-
pyuiaeTs camoe noHatie odasarerpHocTd Xbamia. Kexauie
€cTh cayuaiinnii nemxoxormueckiii akTh; 0043aTEIBROCTH
ecTh npeponperbirennwii MotnBb AbaressnocTn. Cosmber-
HOE e COTPYAHNUECTBO MHOTHMXBH JHI'b HEMHCINMO, eclh
AbiicTBiA WX NOCTaBIEHH BB 3aBUCUMOCTh OTH ABIEHifi
CIy4YaiiHHX'B, TAKB KAKB, IPH 3TOMB YCIOBiN, HAUATBHHIl
M KOHeYHHii MOMeHTH XBATEIHHOCTH KAMKIAro, a TakmKe —
cojep/xanie m HanpaBiemie aToil xbaTexrpbHOCTH, MOryTH
NPHATH KB COBHAJEHI0 TOXEe INIIb CIYYaiHO.

Kakp OHio yxKe ykazaHO BHMIe, COIIATH Cb IIEPBHXD
MOMEHTOBD NpeJHBAHIA BL PAXAXD APMiM 1IOCTABIEHD BB
He00X0IUMOCTH ;KePTBOBATH JHUHBIMH -MHTCPECAMH BO HMMA
HHTEPECOBD BOiHiCKAa 1 BOHHCKAXDH oOa3anHocteil. Cmnocod-
HOCTh Kb TAKOMY CAMOIIO/e]PTBOBaHII, eclId He co3jaercd,
TO  PA3BHBAETCHA BOHHCKUMD BOCHMTAHieMb, JANCIHILIUHOM.
He nopmemnts comubnio, 4TO AMCUMIIMHA He MOKETH Ie-
pecosaate ueropbka, mapain3oBaTb BH HEMB COBEPIIEHHO
YYBCTBO 3TOM3MA M BOILIOTATH BH HeMb uxeo jxoara. Ta-
Kagd Ibip MHCINMA Kakp RJIearb, B0OOOille HeJOCTIKHMHEI
Bb abHcTBUTEernHONl #xu3HN. Ho 10Ka3aEHAs ONHTOMB BO3-
MOKHOCTh NpPHOIIKEHiA KT 9TOMY mieary M Heuz0bmmocTs
CTpeMleHid Kb HeMy, Kaks 3airory vembummoi abareins-
HOCTH BOIiCKA, He NO3BOJIAIOTH CHHCXOIHTH KB ueaoBbue-
€KOIl ¢1a00CTH M He NO2BOJAATH NPOMATH, He BMBHATH BD
BHHY, HapymeHie o0a3aHHOCTeii M3b eTpaxa JIMUHOH omac-
Hoctn. CaMomnosxkeprBoBanie — 00A3aHHOCTH EpABCTBEHHAL,
HEJOCTYIHAs IIA HemocpeacTBeHHAro Bo3xbiicTBia 3akona,
HO 3a coBepmrenie jbanifi, I0KASHBAWINXT OTCYTCTBie
9TOI CLOCOOHOCTH, JMIO XONAKHO, BO HMA IPABOIOPAIKA U
6uTin rocylapcrsa, [OHeCTH HakasaHie, ecan HApYHIeHA
pUAMYECKas HOPMA I NPUHECEHD Bpelh HHTepecy BHC-
memy.

Boenuo-yroioBnoe mnpaBo He MOKETDH NPHBHATE CO-
cTodHie Kpaiieil He00XOXMMOCTH W UCAXHYECKATO IPHHY-
AJeHia NpHunHoil HeBMbHeHis BbL BHHY Y:ke Bb CHIY TOrO
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coo0paskeHid, UTO CO3HATEIbHAA, PABYMHAA M CHCTEMATHU-
Had 6opp0a ¢p OMACHOCTHIO, CH OAHOI CTOPOHH, W CTPaxb
nepexsb 3TOH ONACHOCTHIO,—CB XPYTOi, NOHATIA HecoBME-
CTUMHA. BoeHHO-yroroBaoe npaso, Kakb OHIO y&Ke YKasa--
HO BHIUEe, KApaeTh BOMHA He 3a HMCIHTHBAEMOe MMB YYB-
CTBO cTpaxa, a 3a Thb Omania, KOTOPDHA BHS3BAHH iKe-
JaHieMb u3bmocams onacHoctTd. Ecuam oTpaskeHie onacHOCTH
06:3aTeIpHO — YKJIOHEHie 0TH Hed NpecTynHo; ecam usdh-
JKaHie omacHoCTH B0OOmIe X03BOJEHO, HO BB JAHHHU MO-
MeHTD MOKeTh OHTh BHIIOJHEHO TOIBKO IIyTeMb HAapy-
meHiA 00A3aHAOCTH, — M30paHie 3TOro NyTH NPECTYNHO M
uoxIe:xkATh BMBHEHI0 BB BHHY.

Xapakreps yrpoxaBliell OUACHOCTH M HApPYNIEHHOH
ofa3agHOCTH He mMMBeTs BB JTHXH CIYYAAXs BHAUEHIA.
Coorrowenie mepBoii m BTOpoil MOkeTHs OHTH NPHHATO BO
BHUMaHie upn onpexbienin cmenenwu BUHH U cubayemaro
3a Hee HaKasaHig, HO He JOIKHO OKasaTh BliaHiA He pb-
mieHie caMaro Bompoca o BmHoBHocTH. H¥B1H 06a30MM0-
cmedl. XOoTOpHA MeHBe obasareisHn ubMe apyria. Hapy-
menie HBBKOTOPHXB H3B HEXH MOKETH YIpPoKaTh 0OIB-
mUEMD BpPEeIOMb, & 110TOMY IoBIedeTh M Ooxbe Taxkoe Ha-
Xas3aHie, HO HeMHCINMO NpaBoMBpHOE HIM J03BOJEHHOE HA-
pymenie o0sasansocTn., Kaxbs On Hm Onia Belmka omuac-
HOCTh W Kakb OH HM GHUIb HHUTOMKEHB BPEXs OTH HApY-
IeHiA 0043aHHOCTH, 9TO HApYylOeHie XoakHo OHTh BMEHEHO
BB BHHY, XOTA MO:KeTh IOBIeub 3a c000il camoe He3HAuH-
TelbHOE Hakasauie. PhmeHie Bb 3Tnxbp ciayuadaxb Bonpoca
0 BUHOBHOCTH (I0 NpMHIMIY copasmbpHocTn Oiara cmacae-
Maro n HapyniaeMaro — HeBO3MOMKHO, HE TOJIHLKO 3a OTCYT-
CTBieM> TOUHAr0 Kpurepia 3Toil copasmbpHocTH, HO TIIaB-
HHMD 00pa3oMb BB BUAY coBepmenHoii HecomsmbpmmoerTn
apaBa 1 04a3annocTH. KAk yeTaHOBHTH COOTHOIIEHIE MEX LY
ThMB, 9TO A Mory, m ThMb, UTO A JOJMKEH'H COBEpINTATH?
fI xoamems ynaatute MoeMy Kpexuropy HBKOTOpYIO cyMMy
JeHers, HO €CIN f He YIIAauy ee, TO MOIY CIACTH KU3Hb
abckoxbknXb MoXeil, He mpWuMHUBE Bpexa Oorauy-Kpexu-
TOPY. ITA BO3MOKHOCTH, Moe mpaBo JxbiaTh Oxaroxbsamis,
HHCKOJIFKO He BIiseTh HA 0083aTelbHOCTH Aorosopa. Ya-
€0BOii, oxpassmiomiii Ha momapd mmymecTBo noropbibuess
M OCTABHUBMII ¢BOfl IIOCTH WMOTOMY, 9YTO €My JIHUHO YIpo-
JKAJa ONACHOCTH OTH OTHA, He MOKerTh HafiTh ce0b ompas-
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JaHiAz BB Magoii whbuHocTH uUMymecTBa NIM BB CBOEMB
xo6pocopbeTHOMs HaMbBpeRin Bo3HAIPainTh COOCTBEHHHKOBH
Bb cayuad upomamn mopyueHHHXs ero oxpawb semeii, Takb
Kakb pakTe BosMbmenia yOHTKOBD He YHMUTOKAETH PakTa
HApYINeRiA 00#3aHHOCTH.

B® paBmoii mMbpb meBosmomnmo obyciosmrs BMbHE-
MOCTh HapylleHis o0asamHOocTH Ge3more3HocTsi0 GOpPHOH CB
yrposasmielo onacHoctso. Moriaud, BHekaswBaomiil mpo-
THRONOJOKHOEe MAbHie, npmBoxuTH cayryomiii upumbps.
Hauaxseuks TIOpEMH, BCIBICTBie Yrpo3H JIHINeHieMb K-
HU, NepeAaeTsh KIOUA OTh MBCTH 3aKIOUeniaA aMuy yrpo-
sapoueMy, Koropoe HambpeBaerca 0cBOGOINTH LPECTYIIHM-
koBb. Hapymenie oGasanHocTM HE JOAKHO OHTH, 10 MHB-
Hil0 aBTOpa, BMBHEHO B'H BUHY, TaK'b KAaKb CONPOTHBIEHie
6esubinrHo; BB ciyual HemcnoXHeHIA 1IPOTHBO3AKOHHATO
TpedoBaHia, yrposa Oylerp npuBeieHa Bb NCHOJHEHie I
AMIL0 yrpokaBmee OesmpensaTcTBeHHO 3aBiraxbers Kioua-
mu '). Ilpuusitie aroro npmauMna pPaBHOCHIBHO XO3BOJEHiI
MHOTHX's upecrynieniii. Taxb, He xpoixkno, HAMpAMBDPSD,
OuTh BMEHEHO BB BUHY, €cIN MCXOANTH H3B cooOpamediib
Moriaud, xbiicTBis TOro BAaYAJBIMKA TIOPHEMH, KOTOPHIl,
BUAA DPRIIAMOCTE IIPECTYNHAKOB'h CIOMATH ABEPH TIOPbMH W
¢O3HaBasA JOCTATOYHOCTh HMBOmMEXEA Yy HAXD JIA ITOro:
epeicTRh M 0e3N0JIe3HOCTh CONPOTHBIEHifA, NepelacTs UMb
KIi0un, Xadn nsObkaTh HM3AMMIHATO NOBpemAeHia BBBpen-
Haro ero moneueHilo 3xania. besmoxesmocts Moeil mpaso-
MbpHoil 1bATEILHOCTH HMCKOIBKO HE OCBOGOKAAETH MEHT
orh OTBBTCTBERHOCTH 2a IbaAHie HpecTynHoe, TaKkKe KAKD
M HEHYKHOCTh, JIA JAOCTHAKepia npecrynHoii whim, moero
coxbiicTBia He Moserb cayxnTh npuumHoii HeBMbBHenia co-
Abapnaro upu Moemb Yyuacrim npecryniedia. Bm cayuak
HapymeHia cryxe6Hoil o6A3aHHOCTH IMIO KapaeTcs coBep-
IMIeHAO He3aBHCHMO OTH HAIMYHOCTH HIH OTCYTCTBid Bpel-
nuxp nocrbacrsiii. Hapymenie abkoropHxb 06a3annOCTEl
MOKETH Jake, Bh MCKIOUMTEIHHHXD Cl1yyaaxs, aMmETh mo-
Je3HHA JIsA obmecTBa W rocyxapersa mocrbicreia, Ho Ha-
PyineHie He yTPATHTH 3HAUeHiA npecTynHocrn. Msjpoumens
(mo TepMmHOIOriM HAIIET0 YJIOK. O HAKA3.) MOEeTDL Beabx-
cTBie MNoxyueHia A00POXOTHHX® JaaHili ¢k 0coOHMB pBe-

)  Du délit nécessaire, p. 304.
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HieMh U TIIATEIbHOCTHI0O HCNOXHATH CBOH CIY:KeOHHA 00s-
3aHHOCTH, HO HN3% 3T0ro eme He cIrbryers, aTo GakTh
M3JOMMCTBA MOKeTh OHTh HeBMbHeHs eMy BB BuHY. Bb
npuBeieHHOMT BHIIe npuMEph HAuarbHUKD TIOpHMH Xhii-
CTBYETb CO3HATEILHO M, NpeIBHAA BpeXHHA mocabiacraid,
HapYIIaeTs cBoM cay:keGHuA olaszannoctn. Iloaromy, ecan
Bh NpuHUOUD. ICHXNUecKoe UPHHYXKAEHie He INpPHU3HAeTe:T
npuunHoii mHemMbHeHia npu Hapymeninm caymeOHHXB 00d-
BaHHOCTell, T0O U 6e3I0Ie3HOCTH CONPOTHBIEHI TAKOMY IIpH-
HYRKJAEHIO HC MOMXeTh O0CBOOOANTH JMNO 00A3aHHOE OTh
OTBBTCTBEHHOCTN 3a HAapYIlIeHie.

Besnoxeznoctr conporuBienia — 1oHATIE 10 UPE3BH-
yaiiHoeTH pacTaxuMoe M Heoupexbanxnoe. Iloxnsza mpaso-
mbpuoit abarearnHoctn m npormBoxbiicrBia mpecrymieHiio
MOKETh HOCHTh HBCKOIBPKO WIeaIbHHIl XapakTepb, KOTO-
PHMB, OJHAKO, Helb3d MpeHeOperarh, a CBEpX’s TOro Kpail-
He Malro BBEPOATRO coBepIeHHOe OTCYTCTBie pealbdHXDb
PesyInTaToOBs GOPLOE CB IPECTYMHOCTHIO M HACKHIieMb.
Tloapsa mpearpHas saximouaerca BB Bo3xbiicTRim HA BOIWO
HAIIAJA0IAro, creleHh HalpsaKeHiA koTopofi Oyiers THMDL
MeHpnie, wbwp MeHpule unporumBoxbiictsie manaxewin. Cik-
JXoBaTelbHO, JAOCTHAKeRie Ibam, mpu OTCYTETBiM ¢ONPOTH-
BIeHiA, OyAerTs Bceria o0JerdeHo HANAZAOIIEMY HJIH IPH-
uykjaoumeMy u norpeéyers OTb Hero MeHBOIAro HAIps-
“KeHisl dHeprim M MeHpIIEH 3aTPaTH CpeicTBH, KOTOPHX'D
MOKeTHh OHTh OO0 OH HEXOCTATOUHO XIA mpeoiorbria co-
nporaBieHid, 3arbMb, CaMOIOKEPTBOBaHIe OAHOTO BOOAY-
uIeBIgeTh MHOTHX'H M YBeIHUMBAETH MXB CIOCOOHOCTH Kb
6oproh. Haromews, upoBosriameHie npuaIuna 00a3aTenh-
HOCTH TOJIBKO OYEBHAHO MNOJe3HOii OopbOH ¢B npEAY&KIE-
HieM'b OTKpGeTh WIMPOKiHl IyTh NpecTyINeHil, pa3BA3aBb,
TAKD CKa3aTh, PYKH JHNAMB OO0A3AHHEMB N COOOLIMBH
6oipme cMBIOCTH HANAKAIOIEMY.

It coobpamenia mnpioGpbralors ocobeAHO BakHOE
3HAUeHie BB OTHOMEHIn 0oeBoi xbATelpHOCTH BOiicka, KOTXa
KaKyniasca 0e3none3HocTh 00pbOH Ch HOJABIANIIAMD KO-
JNYECTBEHHO 1 KAUeCTBEHHO HelpiaTereMb OyJXers CIY-
JKATH, 0 MubHI0 MAOrMXB, HpuunHOii HeBMbHeHId BB BH-
HY ¢Jaun BOMHCKMX'H dacreil 3TOMy HempigrTenw. 3acaymp-
BaeTs BHiMaHis MAbrie 10 aromy Boupocy Hanmoreoma I,
BHCcKasannoe ums Bb Comentaires kb I'réeis des guerres de
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Frideric ') ,Kaxb xommens IOCTYNHTH HAYAIGHUKE OTpA-
Ja, OKDPY/KEHHHH mNpeBOCXOJAMMNMH CHIAMU HempiATerd?...
B® upesBnuaiiHOMs HOJOKEHIM HYKHO m upesBHuafinoe ph-
menie; ubMb ynopabe Gyners conporusienie, TbMb Goabe
0yaeTd BEPOATHOCTH NOXYUATH MOMOML MAU NPOGHTHCA...
Ybmb Goxbe BH Oyxere conmporuBiaThea, TEMT Oorbe npu-
YHANMTe BH Bpeia Henpiarerio u Thmb Menbe Oyaers OHBL
nMBTH Ha 3aBTpPa CHIH HANACTh HA IPYrofi oTpAXb Bamei
apMin“. ,YkioHenie OTBH ONACHOCTH, KOTOpOE YXYAINAEThb
I0J0KeHie BAMuUX'h TOBapHINeil, ecTh, OUeBHIHO, HA3OCTH“
(eTp. 491).

Cocrosanie kpaiineii BHe0GX0XNMOCTH BHpAKaeTcAd BB
TAKOM'B IIONOKEHIN JMIA, KOIJAA eMYy yepoocaems HEOTBpA-
TAMAA onacrocms YTPATH HEKoTOparo Oxara, ecam 3To
JUI0 He COBEPHIMTH IOCATATeIhCTBA HA 0J1aro APyroro.

Ecin npusnate pokasasHoif m Ge3cmopHOil HeBO3MOXK-
HOCTh HeBMBHEHisi BB BHHY CIY/KeOHHXB, BOMHCKHXD IIpe-
CTYILIeHIil, COBEPIEHHHXs U35 CMPATA AUYHOL ONACHOCTIL,
TO BOSHHKAaeTh Heodxoammocts phmmrte cabiyoomiii, BHTE-
Kaomiff u3® 3TOro UpPHAUMIR, BOnpock. MoKHO - IM INpH-
3HATH BB BOEHHO-YTOJXOBHOMT npaBb mpuuusoii HeBMbHenis
BOMHCKHX'B IPECTYINEHIll TAaKoe COCTOSHIe JMNA, KOTAR.
yrpo:KaBlIas ONACHOCTh NPHEAJA (GOPMY pearpHaro mnocs-
‘raTeabcTBa HA Gaaro? Bn o6mems yroropHoMb mpaBb pb-
IeHie 3TOrv BOIPOCA HE NPeJCTABIAETHs HUKAKHX'D. 3ATPYA-
Heniil. Ecan yrposa BeoTBparHMOfi ONACHOCTBI0 CIYKATD.
npnunnofi HeBmbHemia, To ThMB Ooxbke peairRHi Bpexs,
npubimxaomiiics mo cBoeMy XapakTepy Kb (H3MUECKOMY
UPUHYKAEHII0, YCTpaHAeTh BO3SMOAKHOCT, BMEHEHId Bh BHHY.
Ho BB BOEHHO-yroioBHoM® npaBb Takoe pbmenie He Mo-
#eTb OHTH mpuHaro. Cosxaeres IM ONACHOCTH CHAAMH NpPH-
poan mam abicTBiamMm uveroBbka OHA YKA3WBAETH TOIBKO:
Ha BBpoATHOCTH Bpexa TOMY mam Jpyromy Oxary; Bbpo-
ATHOCTh 3TA HeNpPepHBHO NpHGamkaeTca Kb (QAKTy H, HA-
KOHEI'b, MOKETh CTATh TaKOBHMb. Tpedya coBepmenis
upeerynnaro abaumia Mab yrpoxkaiors HOKOMB BB cayuab
OTKa3a; A IpeoxorbBal0o C¢TPaxb M He MCHOIHAK TpeboBa-
piga. Jlo 3TOro MoMeHTa JXIA MeHA CYMECTBYeTHs JHIIb
ONACHOCTh NOCATATEIHCTBA HA MOI0 KU3HHR M Ha MOe 310~

") TIlpuseieno y Pradier-Fodéré, Commentaire p. 492.
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posse. Ho Berbabp 3a MOUMB OTKABOMD IUI0 HPHHYEKIAI-
uee HaHOCHTH MHbB yaapsl HosoME, npuumHaers Mub ¢n-
3HUECKIA CTpajaHig, HACTAWBAA HA MOKOPHOCTH €ro Ipe-
crynuoii Borb. CL MoMeHTa HaHeceHis yJAapa Help3d yke
TOBOPHTE O0'B ypodkcarowels onacwicmu, TaKh Kakh mocrb-
R0Baxh peanbHnil Bpexdb. IIpoxorxkaers ecymecrsoBath
OUACHOCTH CMEpPTH, HO (pH3MUECKisd CTpAjaHifd yKe uepeuLin
u3b cragin BbpoaTHOCTHM BB KaTeropio (akToBp. ITa
¢opma mpeerynmHaro Bo3xbiicTBiA saHmMaeTh cpexHee NO-
TOKeHie Me:KAy NCHXHUecKnMb M (PU3NUECKAMB INPHAYKIe-
niems. BosgbiicTByloman cuia He BH3HBAeTH Hermocpen-
CTBEHHO JBHKEHiii opraHopp Moero Thia, a cTpemurcs
nyTeMD 001eBHXB omyimienill, BEI3BATh KeJaeMHi MOTHBD.
1 coorsbrersylomylo emy akareipHoers. Ecam moas BIifl-
nieMb Takoii (GopMH npmHyKIeHin BoeHHocaymamiff Hapy-
LIATS 00A3aHHOCTH CIYKOH, — MONICKUTH JU coxbananoe
BMEHeHi0 BB Buay? KRakb nomomnreirHHii, Taks M OTpH-
HATEIbHHIA OTBBTH MOKeTh BH3BaTh Oorbe mim membe
cephesEHsA Bospasenia. Cb cyObexruHOH Toukm B3phHiA
GoxpmmacTBa T0Kell Pusuueckia cTpaganis crpammbe eMep-
. JokasateibeTBoMs BEpHOCTH TaKoro 0000WEHiT MO-
/AKeTb, OTUACTH, CIYKUTh yNpasJHEeHie MHTOKD NpU COXpa-
neninm cMeprroii kassm. 3anpeumenie muTOKSs HOCABIOBAIO
pasbe pepopmMn mpouecca (manpumbps BB Poccim) u Onto
BH3BAHO HE TOJIbKO yOkh:kieHieMD BB HEYJZOBIETBOPHTENh-
HOCTH 3TOr0 ¢HOCO0A pACKPHTIA NpecTYyIJeHiid, HO H CO-
o0paseniaiMA TYMAHNTAPHEIMH, KOTOPHA, OJHAKO, HE BH3BAIN
coBepuiennoii orMBHn cmeprHofi kasmu. OTe0Xa MOKHO:
OnIO OH BHBECTH 3aKIlueHie, 4To BH cuIy THXB xe ry-
MAHATADHHX'B C00Gpaxkeniii cibiyers npH3HATH NPHUMHOIN
HeBMBHEHIA He TOIBKO BBH IPAKIAHCKOMB, HO M BB BOEH-
AOMB OHTY 9Ty MCKIOUATEIRHYI0 (OpMYy mNeuxo-pusmuec-
Karo npomy#jeHia. BosMomkHO, 0IHAaKO, BO3pasuThH Mpo-
THBD Takoro phumrenis Bomnpoca, uro GoeBas cryxk0a BOMHA
BO MHOI'MXD CIYUasXb €CTh HeNpepHBHHi paAxb ¢usnue-
CKAXb CTpajaHiii orh roroja, xoioxa n ¢usmueckoil Gox.
IJTH cTpajamis M JAMMeRiA HepPaspHBHO CBA3ZANH Ch (oeBoil
XBATEIRHOCTI0, 4 NepeHeceHie WX ecTh OJHA WN3Db  00d-
3agHOocTeil BomHa. Besikas noneiTka yKIOHHThEA OTH AbsA-
TEILHOCTH CIY:KeGHOH, APYrMMH CJIOBAMH, HAPYMATH HOXB
IaBIeHieM', 9THXh cTpajaHiil o00s3aHHOCTH COBMEBCTHArO €O~
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TPYAHUUECTBA, HE MO&eTh OHWTH npusHaHa JharieMd He-
BMBHUMEIMB BB BHMHY, TAKh KaKb CVIIECTBOBaHie uelo-
BbuecTBa HeMHCIUMO (e3b 0oprOH, 3Ta nocabauAs HEBO3-
MoKHA Oe3b Boiicka, a cayx0a Boiicka HeuszGbhxnOo Tpely-
erb xeprsb. Coxbsannoe noxs BiigmieMb (usmueckoii 60am
IOXAHO OHTH BMBHEHO BH BHHY, HO 3aKOHDL MOMKeETh lipe-
JOCTABUTH CYAY NpaBo 0co0aro cmAruyenis HakasaHiil.

IIpusnuns, swbuenia b Buny abauiii, coBepmeHENXH
Bb BOEHHOMB OHTY BB COCTOAHIM Kpaiineii HE0OX0XHUMOCTH,
JOTKeHD noayunTh npuMbHenie ko BehMB BOMHCKAMB Ipe-
CTYIIeniAM®b, Kakb oHu oupeibresn BB 1u. 1I »To0il - pa-
6oTe. B BHAY 2TOr0 He TOJBKO INOAYMHEHHH, HAPYIIHB-
mifi cBol0 00A3aAHHOCTH BB OTHOIIEHIM HAYAILHAKA JIA
cnaceHia JmyEaro 0iara, KOTOPOMY YTpOiKAaia HEOTpasmMas
OIIACHOCTH, HO M HAYAIBHUKD, CHACIIIH CBOIO KH3HR IBHOIO
AH3HN [0JUHHEHHATO, XOIAEHh HECTH IOJHYI 3a 3TO OT-
BETCTBEHHOCTh, TAKD KAKD OOA3AHHOCTH CAMOIIOKEPTBOBA-
Hifl €O CTODPOHH 1I0JUMHEHHATO HE MOKeTh OHTH Ooxblie
TOil, KOTOpa#d JNeAKHTH HAa ero Bocuurarerk W pykoBoAM-
renk. IlpumbHuTensHo Kb mKoasHOMY mnpumbpy cnacesis
IpA 1OMOIIM OXHONi JOCKH JBYXH YTONAIMHUXB, MOKHO
CKa3aTh: NPECTYNeHDs HOAUMHEHHH, CTOIKHYBIiif Hauaib-
HHKA A1 CBOEr0 CHAceHid, HO IpecTYieHb N HAYAILHUKD,
M0;KEePTBOBABIIII ;KA3HRI0 1IOXUNHEHHATO JIA cBoero Oiara.
Coobpaskenie o Goxpuieii HeoGXoxmMOCTU AJS BOHCKA KN3HA
HAUATBHNKA, He MOKeTHs OHTH HNPHHATO, TAKD KAKDL HKA3HB
Tpyca M 3romeTa BOMCKY He HyxHA. Bemmkagd MuCIb no
BTOMY BONpoOCY BHpaxkeHna Bb ycrasb BHyTpenneil ciaymOH
¢pannysexoii u OGeusrifickoil apminm: les membres de la
hiérarchie militaire doivent traiter leurs inférieurs avee
bonté...., leur porter tout l'intérét et avoir envers eux tous
les égards dus & des hommes dont la valeur et le
dévouement procurent leurs succeés et pré-
parent leur gloire !). CraBy HAauaIBHNKA CO3XANTEH €ro
nopunHeHHue, Ymbii ¢p HnMu noGbmaarh, HO Takke ymbit
BMbers ¢b HUMEH yMmparTse.

) dpauuysckiit ycrasb, c1p. 6, Geasrifickii, crp. 2.
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X1II.

OGparuBmucs Kb pascMoTpBHIIO BOEHHHXD 3aKOHOAA-
TeIBCTBH MH BeTpbuaeMmes, 110 Bonpocy o BlifgHim Ha BMB-
HeHie BH BHHY COCTOAHIA Kpaiimeii HeoOGxoimmoctm, Cb
({axToms K0 HBKOTOpOIT crenenn cTpasHEMB. T0IbKO HAITG
BouHckiii Yerash 0 HakasaHisXh, KOXEKCH TepMAHCKIA n
UTATIAHCKIH cojepkarp HOCTAHOBIEHid, HENOCPEICTBEHHO
OTBEPramisa opUIUUecKoe 3HAUEHie YYBCTBA CTpPaxa BB
eIyuaAxTD HapylieHis ciyxe0Hsix's o6asanHocreil. IllBeii-
napekiii BOEHHO-YIONOBHHA KOJEKCH JaeTh 10 3TOMY BO-
npocy Jnllb KOCBEHHHH 0oTBBITH. ABeTpiiicKoe BOEHHO-YTO-
JOBHOE YJOMeHie IOBTOPAETHs AOCIOBHO IOCTAHOBIEeHiA 00-
Iaro yrolOBHAT'0 3aKOHA, & KOXEKCH (hpamuysckiii m Gexs-
rifickiii 0cTABIAITH BONPOCH cOBepHICHHO Oe3b paspbumie-
Hia. CocraBuTens (padmysckaro BoeHHaro koxekea, Foucher,
I KOMMEHTATODH aBcTpifickaro m Gexsrriiickaro KoJeKcoBb
He JAaTh, 110 NOBOLY 3TOI0 YMOJIYaHid BH 3akoHb, HuKa-
KnXb o0pAcHeHiii. Bbs orHomeniu ascrpiiickaro 3akomoxa-
TEeIRCTBA MH HAXOAUME BL XaHHOMB cxyyal Ooxbe mm
mMenbe TOUHHA YyKasaHid BB mocraHoBieHiaxps Dienst - Re-
glement; uTo ke KacaercH (pannmysckaro u OGeabriiickaro
KOJeKecoBs, To, Bb BHAY 202 art. Code de justice militaire
n 58 art. Code pénal militaire, HE0GX0 MMO 3AKIIOYATH,
UTO 110 BOUPOCY O NPHAY:KIEHIM M KpaiHeldl HEOOX0IMMOCTH
Kh ABAHIAMG BOEHHOCIYAKAIUX', 32 HBKOTOPHMH HCKIW-
ueHiaMu, npuMbHgerca 3akoHb 00U,

Pycckoe BOEHHO-YTOJI0BHOE 3aKOHOXATEILCTBO Y&KE €O
Bpemens Ummeparopa Ilerpa I wmekmouaro, c¢p Goapmeit
wid MeHbllel ompexbleHHOCThIO, M3'h UACIA lPAYHAD He-
BuBHeHiA cocrosHie Kpaiimeil HeoOX0oAMMOCTH W ICUXHUE-
ckaro npuny:xienia. [Ipmanuus BvbuaMocTn BB BHHY cIy-
AKeOHH XD HADYIIeHiil, cCOBepUIEHAHXs I0Xb BIiAHIEMs cTpa-
Xa 3a JINUHYI0 Ge3ouacHocTh, He ORI, X0 M3JaHid YcraBa
Boeurno-YroxoBaaro, Bupaxkenb Bb kakoii ambo TouHOH
dopmb, a ymommuanca Bb 3akoHb BB PasIMUHHXD CIY-
yagxe upu ompexbiaedin orebrerBenHocTH 3a HBKOTOpHA
npecrymredia. Taks, Bp Yaomenin IllepemereBa mapyire-
Hie cayKeOHHX's 00s13aHHOCTEH U3H cTpaxa JMYHOH onac-
noern npexyemorpbuo cer. 43 m 131. Ilepsas usp sruxsb

21
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crateii rosopmia o0'h YKIOHEHIH OTH CpaskeHiad H3D TpY-
COCTH: ,KOTOPHH HAUANHPHAK'D HIA CONJATH Ha 600 uIM
pb npnerymk.... HA3agM XOPOHATCA HJIH TPYCHTH CTAHETD
cBoe MBCTO NOKMHA® W IPEIOCTABIAIA KAKJIOMY IIPABO
youTh Tpyca. AHAJIOrHUHOE NOCTAHOBIEHIE COAEPKAIOCH B
131 crareb. Kpatkiii Aprukyas Bb cr. 5 ria. VIII mosro-
pATp INmb Bh WHON pejakuin crareio 43 Yiomenid.

Bb Aprmkyars Bomuckoms sambrma mhckoasko Goab-
mas onpeableBHOCTs MOHATIA KpaiiHeil Heo0xoxumocTH, o
KOTOpoHl ynoMumHAeTca 10 UOBOAY PA3INUBHXT HpecTylle-
miii. Ho npm sToms obpamaers ©va ce6a BEEMaHie To 00-
CTOATENLCTBO, UTO 3AKOHOJATEIb HE HAXOAWIB, MNOBHIAMO-
MYy, BO3MOKHHMD COBEpPIIEHHO OTPMIATH, NpH onpenbienin
BUHOBHOCTH JIHIA, €r0 NOAABIEHHAI0 CTPAXOMB COCTOAHIT
AyXa, a NOTOMY JXONyCKAaIh o0c000e cMATYeHie HAaKa3amig
I Jake NOJIHYI O0esHakasaHHOCTh BB HEBKOTOPHXDH CIY-
vagxb. OABaKo, no ofueMy CMHECIY 3aKOHA, 3TO OCBO0O-
#aenie orp orpbrerBennocTn He nMbio 3mauenis AeBMbHe-
Hia coxbaHBEaro BL BHHY, a mpubauocarocs Kb To ¢opmb.
,TIPOIIeHiA“ upecTynHUKa, KOTOpPyl0 MH BerphuaeMb BD
IbiicrBylomems ¢pannysckoMs u OexbriiickoMd Kojxekch
noas uMeHieMb ,cas d’excuse absolutoire.“

Aprukyrs 94, npexycemarpuBaBuliii ocTaBlemie OIS
cpaKeHis W NOKHEYTie 3naMeHM W NpeJNNCHBaBHIifi — BH-
HOBHHXB ,0e3B npoumeccy Ha liepBoMb jepesb, KorTopoe
npuxryuarca“ nopbcnTh, B'H TOJTKOBAHIN IrOBOPHIB — ,a HE
cubasie n GoasznuBee, 110 n3oGpbrenio xbia m cocrosmii
0co0p, 10 Oxarousodphrenilo cyrxa, nomazkeHs OHBAKTE.“
Tpyano pbmaTe—xoro 3akosojaTels pasyMbirs Bb JAHHOMD
cryual noxs umbniems ,He cMBIHXB* M ,060A3IABHXB,“
a TakKe HEeBO3MOKHO OTBETATH Ha Bompochk: KT0 OTAb-
IATh ,,0043IMBHXEY, KoTOpHe ,10 Giraromzobpbreniio cyda
HOIA;KeHH OHBANTH“, 0TL APYTAXs BHHOBHHXB, KOTOpHe,
6yayun .BH POTY MIH IOJXKB OTIAHH, mamo 6e3s npoueccy”
noxre;xamnm nopbuwanio ,Ha nepBoMs jAepesk“. Ilpopeccops
Ilenx3nkoBekiii 00pACHEAETS 3TO HOCTAHOBICHIE TYMAHAHMHU
coofpakeHiaMm sakoHOAaTels '), Penaknis 3akoHa, roBop:-
Iaro BB JaHHOMB cayual o momaxb, MOKeTh CIYKHTH BB
NOJL3y TAKOIO MCTOIKOBAHiA. Bb APYraxs® NOCTAHOBIEHIAXD

') Koucnexrs ctp. 66.
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3aKOH'B YHOTPEOIATs BHpaKeHid ,BHHA oTnycTHTea“ (apr. 79)
WM ,OBHH OTH BCAKAr0 Hakasamia cBoboienn“ (apr. 150),
WIN ,BakasaHie... OOHKHOBEHHO yMalsfeTcd WIA BeChMa
ocraBnsercd, exernm Kro...“ (apr. 195), Toraa Kake o ,mo-
marb“, xpomb ykasawmaro apruxyia 94, ymnoMmeaxoch
enle JIMmb BB apT. 97, mnpexycmarpuBaBuieMs Obrerso
BOMHCKHX'B yacTeil oThs Hempiarers. DBescnopHoe mceToxko-
BaHie apr. 94, nNoiaraio, COBeplUIeHHO HeBO3MOkHO. Bo
BCAKOMD ciyual saxoHoxarespr Be nmbBis Hambpenigz cos-
AaBaTh JTHMD NOCTAHOBIEHieMb O0mMYyH NpPHUNHY HeBMB-
HeHiA, & JONYCKAXH JHIIb NpoleHie OTABIFHHXD JNI,
He CHOCOOHHX'D IO CBOMMB MHAMBHIYATHHHMY. KAauecTBaMb
IPOTHBOCTOATH UYBCTBY CTpPaxa, WM CTaBHIB 3TO IIpolleHie
Bb 3aBHCHMOCTE OTbh 00CTOATEIHCTBS NBIa M BHYTPEHHATO
y6bxaenia cyxa. Uro e kacaercsa Bonpoca o ThXb dak-
TAX'h, KOTOPHE MOTJIH CIYAKHATH JOKA3aTEIbCTBOMD , HEBHH-
HocTH® WO 97 apr., TO ITOTH BONPOCH OCTAETCs CoBep-
IIeHHO OTKPHTHMbB, 32 OTCYTCTBieMh KakHXb aub0 Heol-
XOAMMHX'B A4 ero paspbmenia ykasamiii. IIpexmorarars
Bb JAHHOMB caydal €O eTOpDOHH 3akoHOAATENd NPAKTHU-
ueckiad coo0paskeHid, Bb CH1Y KOTODHXD HamMmeHbe BAHOB-
HHe IIpH MAaCCOBHX'B NpECTYNIEHiAXB> 0CBOOOKIAITCA OTH
OTBBTCTBEHHOCTH,—HEBO3MOKHO, TAKH Kakb apT. 97 pas-
Abagre BebXh BAHOBHHXD HA TpU TPYNNH: HAYAIbHHE,
IecaTne 1o xkpebilo m ,mpouie“. Bp 3akimounTeisHoit e
¢pasb rosopmrocs 0 TBXBH, KOTOPHE MOTYTH ,HEBHHHOCTH
CBOI0 OKasaTh“.

Cocrusnie kpaiineii Heo6xogmmocTH ApTHKYIH mpH-
3HAaBANB DpUuUnHOH HeBMbHeHia (ycioBHO{) upm Hapymre-
HiAX'> BOMHCKAXb 00A3aHHOCTEH IMINh BB OXHOMB caydab,
a uMmenno npm cpaubk kpbmoerm (apr. 195 npexyemarpu-
Bal'h IpecTyIlIeHie HecIryxkeOHOe—Kpaxy). ApTukyrs 123
onpexkiAls ,IPUINHH, KOTOPHXH Paid KOMEHJAHTH, O(u-
IHepH M COXJATH M3BMHEHH OHTH MOI'yThH, KOorja kpbmocts
craerca“ M BB UYHKTH mnepBoM® YKasHBalb HA OJHY
A3h YTNXD NPAYNRD—,Kpaiinii roxoxs, Korja HWuero He
6yzers, ybMb uenoBbks nmrTatmca MoxerTh, MMbA Hame-
Pexb BCeBO3MOKHYK BB NHmb GepemimBocTs.“ ITa npH-
upHa HeBMbHeHiA, oxHaKo, OHIA He Ge3yCIOBHA W HE OCBO-
6oxpara orb orBbTcTBeHHOCTH THXB KoM HMBIOTH YKasb,
Xo nocibxaaro ueropbka oGopomartuesa.“ lloxyumemrie Ta-

21+
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Koil yKash 00A3aHb ObaM ,BUKAKOfl HYAKIH pajM He KalH-
TYJIOBATh Cb HenpifATeleMb W KPBIOCTH He OTAABATH.

Aprukyars Bounuekiii upexycmarpusanrs kpomb Toro
dusnueckoe NpHHYy#AKIeBie kakb npuuney HesMbuenia. Ilpm
npocpoukt oTnycka ,3HATHRIMM INPHUMHAME® NpOMeXIeHid
NpA3HABAINCH, MEKIY LPOUMMDb, apecTOBaHIe ONA3JABIIATO
M upenarcTBie co ¢TOPoHH Henpiareas (apr. 100).

Pt Yerass Boenno-YroxoBauii GHI0 BHeceHo TouHOe
1I0CTAHOBIEHie 110 JAHHOMY BOIpPOCY, XONMyCKaBimee, KaKb
cefiuace yBmanMb, HeBwbHeHie BH BUHY TOIBKO UDH (u-
snueckoMd npupyxienin. Cr. 115 mwbia crbxyomyio pe-
XaKnio: ,NpecTyiuieHie, yIAHEHHOE CIYRAIAMB RB BOEH-
HOMB BbaoMcTBh nmo HacuibeTBy.... He BMEBHAeTes BDL BH-
HY, Korja OGyleTs JOKAa3aHO U CYAOMB IPH3HAHO, UTO IPH-
HYysKJAeHie TOUHO OHIO HACAILCTBEHHO U HENpPeoXOJiMO...“.
3akoHb He yNOMHEAIBL 00> ONACHOCTH, yrpoxaBmiefi inmy,
a uMbae BB BHIY JHUIb HACHIKCTBEHHOE, HEIPEOXOIUMOE
IPUHY:KJEHie, KOTOpoe Mpu3HaBalIoch NpuumHoii HeBwbHe-
Hig 1npn BehXB NPECTYNIEHIfAX'h BOEHHOCIYKAIUX'D.

Jra craThd 3aKOHA JAaeTh HAMbB. MEXKAy HPOUMMD,
BO3MOKHOCTh CYIUTh O TOMB, KaKb COCTABHTEIn Y CTaBa
H0J1530BATACH NPEANIeCTBOBABIIAME 3AKOHOAATEILHEIMH ¢00P-
ankamu. IToas er. 115 ycraBa BOEHHO-YrOJIOBHArO YKaza-
HH APTHKYIH, MOCIY:KHMBINie XIS Hed OCHOBAHIEMD, A MMEH-
HO 167 m 168, mpexycmaTpmBaiollie W3HACHIOBaHie RKeH-
muHe., OueBHJHO, BHpaKeHie ,NpecTylieHie MO HACHIb-
CTBY* 110 CO3BYYil0 OBIO YHOXOOJIEHO ,HACMILCTBY® HAXD
AKEHIIUHOI.

Cenarops Hamreps, cocraBias 1poekrs BomHckaro
Y craBa, ncroakoBans, BbpoarHo, 115 er. Yer. B. Vroa.
Bb HHOMB cMHcTb, 10 cpaBHenilo ¢b M3JI0KCHAKHMDB BHIIE,
TAKh KaKb BleCHh BDL CT. 13Y IpoeKkTa NOCTaH)BIEHie CO-
BepuleHHO HeuoHsTHOoe. IIynkTs 2 ykaszaHnoii craTem,
nepeuncagsmeii npnuuHn HeBMbHenis, 6nap crbayowaro
cojiep:kania: ,UpHHY#AeHie 0oTh IpeBocXoidiieil Helpeovxo-
JUMOl CHJIH, KOIJAA HOACYAMMHIl NpM TOMBP He HAPYIIMIH
ob0asamnocTell cBoero 3BaHig“. Kakmmb ofpasoms npm
BosabiieTBin mpesocrodnwed nenpeodosumol CHIN MOMETH
OHTb Hupywent: O00A3AHHOCTH, a4 TAKKE—KaKOE OnAHie MO-
#eTh Bb 3TOMB cayual Gurth BMBHeHo BB BuHy? Boupocs
ATOTh, MNOJIATaeMBb, coBepuieHHo Hepaspbimums. O6a3an-
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HOCTh MOKeTDh OHTH HapylleHa TOTAa, KoTxa dnanie OHIO
BH3BAHO KeJaHieMb H30B&aTH ONACHOCTH, HO HELOCTATOU-
HOCTH UeloBbueckux’b curb XiA m3MBHeHis 3aKOHOBBH IpH-
POIH M 3AKOHOBT (M3HUECKNXD HUKOTJAA He pa3CMATPHBA-
Jach KAKD NMPUYEHA YroloBHOi orBbrorBenHocTH. Ecam kro
an60 HEeONKHAAHHO TOJKHETH MeHA C¢3aIA ¢b Ihibl0 BH-
3BATH ITHM'b IyTeM'b IAJEHi¢ CTOAIATO BliepeiW MeHd Ha-
uaJhbHNKA, TO IpR Beefl mpegamBocTn Moeit xoary cxyxOH
M NpPA NOJXHOMB CO3HAHIA BAKHOCTH UMHOMOUMTAHIA, A HE
OyXy BB COCTOSHIM CBOel0 BOJE HSMBHATH 3aKOHH laje-
Hig BbcoBHXB THIT.

Crares 3ra He BouIa BbH mocrhbiyomie HPOEKTH,
TAKDb KaKkh OHJIA HCKINUYEHA BD NOIHOMD 00beMb I'emepars-
AyxnropiaTtoms. Ona, xbiicrBuTenrnrHo, Ghia mainmHeii, BB
Bb BHLY CYIecTBOBaRiA BB npoekrh ocoboil craTem, mpe-
AycMarpnBaBmieif cayuam copepmernia xbaniif BB cocroaniu
Kpaiineif Heo6XxoxuMOCTH WA HOXD BIisiHieM'h IPHHYKAEHid.
Cr. 146 nepmaro mpoekTta moBTopsiIa c¢r. 106 Yiom. 1845 r.
cb xobaBienieMs KB 3rofi mocabaweilt crbryommxs cioBb:
4€CIH BIOpoYeMb OHb (T. e. coBepmuBmiii abauie) npm
HCNOXHeHiA cBomxs o0AsaHmocreil, Kakhb BONHDL, HE OKa-
3816 MaloAymia m He maMBaWID goary mpmearm*. Heompe-
XbaennocTs coxepxamia nomArtiii o .Maroxymin m uambab
Xoary upmearn“ Owhaa, BBpoATHO, NpHU3HAHA CaAMAMB CO-
CTABATEJEMh NPOEKTa, TAKb KAKH BO BTODHMbB POEKTSH,
HecMOTpA Ha npmuATtie cr. 146 Gesar nsmbueniit 'enepars-
Ayanropiatoms (c1. 148), cenaropp Kamreps cxbiare Bb
95 er. cabayomee moscusionee po6aBieHie: ,BeAkoe Ha-
pymenie o0a3aHHocTell cIyKOH H3B CTpaxa JIMuHON omac-
HOCTH, €CIM Bb CAMOMB 3aK0HE He IOIOMKEHO 0codaro Ha-
Ka3aHig, HaKasHBaeTcd BCeTAA CBb TOK Keé CTPOTOCTHIO,
KaKD u coxbsnHoe ¢b Hambpeniems“.

Bucouafime yupemaennaa Kowmmecein, Bompexn mub-
Hilo cemartopa Kanrepa, npu3raBaBmaro HeoGXOAMMEMB CO-
xpanerie Bcefi crarrn Gess maMbHenif, mepexecia BB cBOf
IpoekTdb (¢r. 66) TOABKO 3TO mOcabiHee mocTaHoBieHie ),
KoTopoe BB ABHCTBHTEIRHOCTN SBIAIOCH HM3BATIEMb H3'D
NpaBMIb O6WIAT0 YTOXOBHATO B3aKOHA H OHIO ACHO caMo
1o ce0b, He3aBHCMMO OTH NepBOH YACTH CTAThHH.

) O0bsicHeniss Ha XxypHarp Bolcodadine yupexjemno#t Kowmuceinm,
crp. 254—255.
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Penakniz 66 c1. npoekra Kommecinm OHia mpumaTa
npz Behx® mocabayommxb mepecMOTpax®d H COXPAHMIACH
BB AbiicrBylomeMtb 3akonb.

Ilo cooGpameniAM® H3I0KEHHHMB BD UPEAHAYINEH
r1aph, HAKAKAXD NPEENHIIATGHHXD BOSPAKEHill IPOTHBL
70 er. XXII kn. He Moxerdp OHTH cxbaano. Ho perakuiio
CTATHW HeJIb3d NPH3HATH BNOIRB yroBrerBopurernHoil. Haks
OHIO yKe YKa3aHO, LIpHHYHIeHie Kb npecrynHoMy xbamiio
MOKETh BHPA3UTHCA HE TOILKO BB YIpo3ax’b, BH3HBAIO-
IMXs YYBETBO CTPAaXa IHepexh ONACHOCTHI, HO M BB He-
nocpexcTsenHoMs Bosxbiictein Ha Thio BB ¢dopmb npuum-
HeHia (u3muecknxs crpajamii. Mexay TEMB 3akoH® He
yuoMuHaers 005 3Tofi BHcmel popmb mpHBYKIEHiA M KaKb
OH JomyckaeTs, NpA HAIMYHOCTHE 3TOr0 mocaibiHaro, Bo3-
MOXKHHOCTh HeBuwbHenia BB BEHY. Mmba BB BHAY, uTO
crathel0 70 3aKOHOJATENH KeIalb oppanuvums NPEMBHM-
MOCTh Kb BOEHHOCIY:KAMAMB coorBbreTBylOmei cTAaTHH 3a-
koHa o6maro (cr. 100), KoTOpHi roBOpPHETH 00B onacrocmu
1 KM3HW, crbroBalo OH BHECTH BB 3aKOHB BOEHHHIl He-
00X01MMYI0 BB 3TOMB OTHOmeHIm nonpaBky. ORa ThMB
Goake Oyaers ymberna, dro Bb cr. 70 He ykazaHO TO
6aaro, yrposa KOTOPOMY He CIYKHT's> NpHUEHOH ReBMbHe-
Bia Bb BuHy. Pasrpamnuenie yrposs m HeuocpeicTBeHHAro
upneyxkienia (He Bb dopmb vis absoluta) mpoBezero, Ba-
npaMbpb, BB NPOEKTH yroloBRAro YiIoKeHid, HCHPaBICH-
BoMs BB Ocobomr Copbmanin. Bbs 00biAcHEHIAXD Kb
cT. 46 npoexTa (upexHaA 38 CT.) ckazaHo, UTO .NOXH IIOHA-
TieMb HE3aKOHBATO UPHHYKJIEHid = JOIKHO OyAerp pasy-
MbTH ocraibEHe, KpoMb YTIPO3H, BAAN NCHXAYECKArOo IPH-
HyX&JeHid, Kakp HanpuMbBpb, IpUHYKIeHie NOCPEICTBOMB
Haculig, npuunHenia 6omu m 1. m.“ '). [IpumbaRTeIBHO KB
npoekTapoBaHHoil 46 c1. yromenia crarhba 70 XXII km*
mMoria OW OHTh M3I0OMKEHA TaKbh: ,.BCAKOe HapylmeHie o0s-
3aHHOcTell cI1ymOR, YyuWHEHHROe XA cliaceHia co0cTBemHO
ARN3HA WIN KM3HA JPYTOTO JHLUA OTH ONACHOCTH, KOTOpPAsH
npom3omaa BerbicTBie Yrpo3H, UpPHHYXKAEHIA HIX HHOK
NpUYNHH, Noate:xnTs BMBHenio BB Bumy..“. IIpm a710ii pe-
Jakunin 6HI0 OH OueBHAHO, uTO (m3HuUecKid cTpaXamia

!) IIpoeKTL YroIOBHArO YIOKeHid, HCHPABICHHBA IO 3aKINYEHIAMD
Ocobaro Cosbiyanis, crp. 138.
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‘OMACHOCTH JIWIIATHCA KU3HA HE OCBOOOKIAIOTH BOEHHOCIY-
JAMAT0 OTH HCIOJHeHias cIyKeOHNXP o0a3aHHOCTEd. 3a-
TEMB yeTpauniaack 66 Bo3MOxkHOCTH coMHBHIA 0 1T0MB 3Ha-
UeHiW, KOTOpPOE BAaKOHH NpPHAAETH ONACHOCTH, Yrpokammei
TPETHUMD JIHIAMB, HANPHMBDPH, GINSKAMD POAHHME BOEH-
HOCIY:Kalaro, Hapyuialmaro ¢son obdasargnocrun. Comubaie
9TO0, Cb TeopuTHuUecKofi TOukm 3pHHiA, BO3MOKHO Bb OTHO-
niedin 70 er., TAKP Kakb OHA YINOMHHAETH TOJILKO O JHu-
HOii ONACHOCTHM, W TOUHOE 3HAUEHIe HTOro BHpAKEHIA MO-
sKeTh OHTH YCTAHOBIEHO TOIBKO lPH cOMOCTaBIeHin cT. 70
XXII kB, ¢p 100 er. Yaox. o HaKas.

Hakomens, Beip3sa He 3aMBTHTBH, 9TO 3AKIIOUHTENHHHL
ciaosa 70 cr. He oTBBUAIOTH IOBATIIO IICAXMYECKAro IIpH-
ayxjenia. Ilpnayxaaemnit kv upecrynnomy abasio Beer-
Ja coBepmaerh ero ,c¢b HaMbpeniems*. Ecam wacopoii
IIOKHHETH MOCTb HOXb BIiAHIEMB Yrpo3b, TO HEBO3MOKHO
OyAeTs YTBEPKAATH, UTO OHB cAbiailb 310 Oesb HamBpe-
mig, ecryuaiino. Ilo0Oyxkiemia Kb npeeryllIenilo MoryTs
OHTH PA3IMUHH: KOPHCTh, 31004, CTPaxb, HO IO oOhuEMY
upasuiy mo0y:;kjieHie He BlifeTs Ha IpeCTYNHOCTH XbAHiA,
A MOKETH OTPA3MThuA JAIIL HAa Hakazyemoctd. Ecim aa-
KOHOJAaTeIb He IPH3HAETH BO3MOKHHMD YMEHBIINTH Ha-
KasaHie 3a Hapymexie o0a3aHHOCTell, YyuMHEHHOe NOXD
BiifAHieMP NpPHHYMAKZEHiA, TO MOMKETb YKa3aTh Bb 3aKORB,
uyT0 OTBBTCTBEHHOCTs BB INOJOOGHHXD CIYUYaAXB® oupexh-
agercs HA OOWUXD ocHoBaHiAXB. lIpu GykBaibHOMD ke
npumbHenin er. 70 uyBeTBO C¢Tpaxa, modyimBiuee BOEHHO-
CIYRKAIUIAT0 HAPYMATH CIVKeOHYI0 00A3aHHOCTH, NOXYyua-
eTh 3HaueHie 0c000 YBEIMUMBAIOMArO BMHY 00CTOATEND-
€TBa, BIIAMIAIO JaKe HA KBaINQUKAUiD IpecryileHid,
Takb Kakb Bomackiii Ycrass Tpedyern Xia HBKOTOPHX'b
upecrymieniii creniaisparo ymmera (er. er. 126, 127, 159,
176, 231, 234, 240 u xp.). I3® npexsxymaro ke u3lo-
skeHid MH  BHXBIM, UYTO 3AKOHOJAATEIh HE NpPEANOIAralb
BHeceHieMs 70 CT. YCHINTH pelpeccilo B4aKOHA, a JKeJAlb
JNML YCTPAHATH BU3MOMKHOCTH BApYMIeHia o0ssamHOCTEH
u3s TpycocTn. Ha HeynoBi1eTBOPATEILHOCTH Bl 3TOMbL OT-
HolmeHin 70 ¢T. ykasuBacTh Takke npodeccops Kyss-
muan-Rapasaesn, sambuaiomiii coBeplmenso cnpaBelinso,
UTO YHOMSHYTa# CTAThH# 3AKOHA He JOJKHA H3MBHATH cO-
crasa ThXB UpecTYMIeHii, KOTOPHA TPeOYIOTH CleLialh-
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Raro ymueira ‘). Mexay TEMB BHpameHnie ,HAKa3HBaeTcA
Ch TOI e CTPOTOCTHIO, KaKb m coxbsasHoe ¢b Hambpe-
mieMs*, 06A3HBaEeTH, P OYKBAIHHOMB €r0 HMCTOIKOBaHiN,
npaMBHATE YKa’aHHHA BHIIe CTAThH DNPH OTCYTCTBIM Ta-
KOr'0 YMHCJA.

Bt npoexTH BomHCKAaro ycraBa renepaJm ToxsmbaaTa
n Comrbmania npu T'zaBHoM® Boenno-Cyamomt Ymnpasienin
cratba 70 mnepenecena Ge3n BeAKnX® W3MBHeHifi, n npm
o6cy:JeHin ed He BH3BAIA CYIIECTBEHHHHXD 3ambuaniii
(cr. 82 m cr. 66) 7).

Ecanm mm cpaBnmmb nocranosieria 70 er. XXII kn.
¢ § 49 repMaHcKaro BOEHHO-YTOIOBHATO KOJEeKea, TO
yobanMea, uTo pexakilii MXB TOKJECTBEeHAA (BHIYIIEHA
INmb (pasa ,ecim BB . 3aKOHB He HoX0KeHO ocobaro 3a
tTo Hakaszamia“®). CabxoBarenbHo, vosmanMoMy, cabiraHHHA
Bume 3ambuawia mno mesoay cr. 70 Aomkmu maiitH cedb
npuMbHeHie W BB OTHOINICHIN I'epMAHCKATO 3AKOHOZATENb-
ctBa. Ho Takofi BHBOXS OyieTs coBEpmIEHHO OINNOOUEHD,
no cabayomumus oceHoBaniaMb. I'epmanckiii koxexcs npe-
AYCMATPUBAETH 0000 CIYyuYal HApYHIeHid CcJyKeOHHX'b
obssanHocreil M3b crpaxa JTHYHOIl ouacHocTH U onpeabas-
€Thb 33 TaKig HapyNIeHis clelialhHOe HaKAa3aHie He3aBH-
CHMO 0TDB cocraBa npecrymienia. Be § 87 Mm umraems:
»KTO BB JIPYruxs, KpoMs ynoManyTuxs Bb §§ 84 m 85,
cIyuaaxt u3b G0oA3HM JAUHOH ONACROCTH HADYIINTH BOWMH-
CKYI0 CIyXke0Hyl0 o0A3aHHOCTH, HAKA3HBAETCHA JHIIEHieM'H
cBo6oxH *) 10 Tpexs 1bTH; BMBerh B TEMB MOKCTB
OnTH onpexbiens u neperoAs BO BTOpoii Kiacer“. Bo §§ 84
n 85 npexyemorpbEH cayuam NposABIEHiA TPYCOCTH BO
'BpeMs CpakeHid WM HapyIIeHia BOMHCKAXBH o0s3ammocreil
BB 0010. Bo Behx®s apyrmxs cryuasxs, kakoe GH HH 61iio
COBEDINEHHO BOMHCKOE IIpecTylIenie, X0Ts OH BIeKyllee
3a coboff Qoxbe crporoe HakasaHie, OTBBTCTBEHHOCTH BCer-
2a ompexbasgerca mo § 87, ecau mpuuwuna mpecmynaenia —
cTpax’s nepexb yrpoxasmeii amumoctn onacHocetsio ‘). Ta-
koe pbmenie Bonmpoca coBepmenno usMbHAeTH 3HAUeHie

1) Boen. yr. up. 4. obnl. crp. 276—27

?) Pa3GopT 3aMBuaHi M MOTHBEL, T. ll ctp. 30.

%) T. e. ApeCTOMD 10 IeCTH HeXbdb MIM 3aKT0OueRieMh BDL TPhMb 10
1 roga, v Bb KpbmocTH 10 3 XbTD.

4) Cpasg. Solms (1883) crp. 87.
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§ 49, koTopwH BHpakaeTd  JIHIIL TO NOJNOKeHie, UTO CO-
crosAnie kpaiineii HeoGXOXUMOCTH M NCHXMYECKATO OPHHY-
‘KAeRid He CTYKHMTH UPNUNHON# HeBubHeHia BB BUHY BOMH-
cknxb npecrymienii. Ho Bmbers c¢b ThMb 3ar0oms He ro-
BOPATDH, UTO IIpecTyINeHid, YuMHeHHHA Bcabicrsie crpaxa,
HO TPeOYIONA CHelialbHATO YMHCIA, HAKA3HBAEOTCA NpH
OTCYTCTBiH 3TOro mocxbiBAro Takb, KAKH OH 3TOTH YMH-
cexb xbiicTBuTensHO GBIIB BB co3HaHiM BuHOBHaro. Hamrs
BAKOHB CO3J2eTh (UKNi0, HAKABHBAETDH 38 YMHCEID, KO-
tToparo HBTH;, repMaHCKifi ke Kojekchr n3Gparns Hecpas-
HenHo Ooxbe mnpasmarny0 cucremy. Hapymenie o6asan-
HOCTell ecTh TONBKO IOBOA'B XNA HAKasaHid, NPAUMHA Ke
3TOr0 MOCIBXHATO JeKMTH BB MAIOXYIIiA, Bh TPYCOCTH
BOeHHOCTyAKamaro. 3a 3Ty TpyceocTh, HPOABIGHHYI BB
2BiicTRiIAX'S BpeXHHXB WJIN ONACHHXD, OHD M HeceTh -OTBET-
CTBEHHOCTH.

ITpakTnueckoe 3HAueHie X BOEHHOCIYAKAUMUXE YCTa-
HOBIEHHAro § 49 wuspATiA, 3aKIOYaeTcd BH TOMB, UTO
§§ 52 nm 54 o6maro repMaHCKAro YI0keHid yTpPaunBamwTh
CBOI0 CWIY Bb OTHONEHIM lpecrynieniii, npexycMorpha-
HHXD BOEHHHMB KojekcoMb. Ho us® Tekcra § 49 oue-
BUXHO, 4UTO 3TO0 WH3BATIE Kacaered TOIBKO ICHXHYECKATO
npunysxxenia (§ 52) m cocroamia kpaiineii HeoGXoxmMOCTH
(§ 54). [Npurymxenie xe mempeoxoammoii dusmaeckoii euian
(unwiderstehliche Gewalt) ') (§ 52) cayxurs npruwHOL He-
BMEneHia m BB BOGHHOMB OHTY. ITOTH BHBOXG OCHOBAHD
HA TOMDB coo0paxeninm, uTo § 49 BoeHHaro Kozekca ylio-
MAHAETb TOJHKO O HAPYIIEHIAXD H3B CMPATA AUUHOL Onac:
Hocmu, T. e. O TakoMb BoaxbilcTBim Ha uyBeTBO uelo-
BEKa, TIpH KOTOPOMB BO3MOKEHB BHOODDH MeKLY A03BOJEH-
" HEM'h W 3anpemeHHHMB. Ilpnm ¢usmueckoMs ke mpuHYXK-
JeHIN uyecmeo Cmpara HUKAKOTO IOPHAMUECKATO 3HAYEHis
He nvkers.

Pepaxuia § 49 xomyckaers commrbuie mo Bompocy o
BMbHeRiN BB BURY BOMHCKHX'P HApYIIeHiil, BH3BAHHBIX'B
YYBCTBOMB CTpaxa 3a OIMSKAXE JWI'b, KOTOPHMB Yrpo-
Kara ouacHocth. § 52 olfmaro repMaHckaro yiomemia xo-
nycraeTs nepMbHenie w BB TBXB cIyuadxnh, KOrja yrposa
- nMberTs cBOMMB 00'BEKTOM'b KM3HH HIM 310POBhe GIMBKHXT

') Olshausen, Kommentar, s. 233, § 52, p. 3.
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JHI'B, POACTBEHHMKOBD. T'akb Kakb § 49 BOEHHAro Kojgekca
YIOMHHAETH TOILKO O AuU¥HOU ONACHOCTH, TO, IOBHAMMOMY,
Bb THX'h CIyuasxb, KOTAA OIIACHOCTH YTPOKAETH He TOMY
BOEHHOCIYKaIleMy, KOTOpDHil HapymaeTs O00A3aHHOCTh. a
ero OAM3KMMD POACTBEUHHMKaMB, § 49 He A0IXKeHD MOIYYaTh
npumbHenia. Bp 3T0M1L MMeHHO cMHcIb JaeTh HCTOIKOBA-
nmie § 49 Binding '), koTopHil oxHAKO0, CUATaETH HEOOXO0-
JuMEMB npuMbHenie § 49, ecam 3TH POACTBEHHMKH TaKkKe
€ocToATh Ha BOeHHO cnyx0b. He rosopsa yie 0 TOMB,.
ur0 nocrbxHee yciroBie COBEPIIEHHO HE HAXOAUTH cebb
OCHOBaRii BH 3akoHB, HEBO3MOKHO BOOOIE COTIACHTHCA C'B
JaBHHMDB HMCTOJKOBAHIEM'h, TAKD KAKB OHO NpoTHBOpBUMTH
UPUHIMNY CAMONOKEDPTBOBAHIA, JekalleMy Bb OCHOBAHIHA
BOoeHHONl cnyxOH. lInTepecH ceMeiinHe He MOTyTh OTMb-
HATH €00010 BOMHCKHXB 00A3aHHOCTEl, KOTOpHA AMBIOTH
coefi komeunoii nbiplo oxpaHy ob6maro Oxara. Ilpumarie
OpUHINNA, YCTAHOBIEHHAro bDmHiuaromMs, cxbiaers BoeH-
HYI0 cIyx0y coBeplIenHO HEBO3MOKHO{, TAKB KaKhs BTOP-
skenie Henpiareas BB MbBeTHOCTH, Y6 JKMBYTH POACTBEH-
HUKH BOEHHOCIYKAMNXD, JACTH NOCIBIHNMSE 11paBO LOKH-
HYTh PAMH apMiun Jid claceHid c¢BOUXb OIHBKAX.

Conzepxanie § 49 yobikraern, MeKIY NPpOYUMB, Bb
AenpuMbBHEAMOCTH Kb ABAHINMD BOEHHOCIY:KAUMXE, INpH
0o6opoRB HXB OTH IPOTHBO3AKOHHATO HAamajeHid HAuYAlb-
HuKa, BTOpoii uactn § 53 o6maro repMaHckaro yiokeHid,
Ionyckaomaro HesMbHenie Bb BUHY IpeBHINeHid 000pOHH,
€cIn 3TO IHpeBHIIeHie OHJIO BH3BAHO UYBCTBOMDB CTpaxa
WIM YKaca, MCIHTAHHArO JHMIOMB, NOXBEpPrmuMcA Hala-
Iewio.

Cp sambuarerpbHOffi TOUHOCTBI0O M BB TOMh KE CMH-
cib paspbmaers jxasHHIl Bompoch MHTaXiaHCKil BOEHHO-
Yrol0BHHII KOJeKcb, KOTOPHA BB art. 56 00baABIsNeTh He-
npecTYNHHMH IbsAHIA, YUMHEHHHA BOEHHOCTY/RAIAMBD I0Xb
JaBleHieM'h HempeojoNMMOA c¢HIH, a 3aThMDB U0ACASETD,
YTO B'H OTHOWEHIM NpeCTYILIeHifl, 1ONMEHOBAHHHXD B'b
IEePBHXH INecTm TriaBaxbs 2 pasybia BoeHmaro Kojexca,
IpHUMHOil, yeTpaHsomeil npecrynHoeTh xbanig, Moxers
6BTH TOabKO Bo3xbiicTBie MaTepiaipHOfi, T. e. Pusuueckoi
cniu. ITHEIME croBaMy, 3aKOHB IPH3BAETH MPHUMHOL He-

) Handbuch, s. 781.
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smbHeHid, BB OTHOmMEHIH OOJBIMHHCTBA BOMHCKUXB MHpe-
crynxeniit '), Toabko ¢usmueckoe mpruy:kzenie. Cabryo-
mii xe art. 57 oupexbugers ocobyw orsbreTBenHocTs AAA
ThXx®b HApymIeRii, kKoTopHA OHIM BH3BAHH NPHHY:KIEHIEMb,
HEJOCTaTOYHHMb X1 HeBMbHeHia xbamia BB BUHY, T. e.,
.crbloBaTelbH0, NPHHYKIEHieM's NemxmueckuMsb. Haxkasamie
Bb ITHXH CIYUaAXb NPOCTHPAETCS OTH 3AKIOUEHiA BB BO-
aHOfi TIOpEMb (cpokB He YKazaHb) 10 3AKIOUEHIA BB
Kpbooctn Ha aecats 1bre. Mraniamckiii Boenmmil kozexcs
He O0CTaBifAeTh, TAKIMB 00pa3oMb, HUKAKHXb cOMHBHIE mo
Boupoey o0 Xxapakrepbl upmayxgaomedl cuiw m o THXB
cIyKeOHHX'hP HAPYMIEHIAXb, BH OTHOMIEHIN KOTOPHXB CO-
.cTosAHie Kpaiigefi Heo6XOAMMOCTH He CIYKATH NPHIMHOH
HeBMbHenid.

ABgcrpifickiii BOeHHO-YroI0BHHii KOAEKCH, HAINPOTHBB,
crpajaers HBKoTOpoil HeonpenbIeHHOCTLIO M HETOYHOCTHIO
BHpaKeHill, uT0 Bs 3HAYUTENIHHO# cCTemeHHM 3aTpyAHAETD
pbmenie Boupoca. IlykTs g naparpadpa 3 BoeHHAr0 Ko-
JeKCa TOBOPUTDH O HENpeojOIMMOM’s NPHHY:kKIeHim (Zwang,
‘TOTAA TAKh BH I'ePMAHCKOMB YJIOMKEHIN ymorpeGieHO CIOBO
‘Gewalt—cuaa), nopropAs coorBbTreTBYIOmINl NYyHKTH § 2
00maro yroaoBHaro yJaoxenia. Takad pejakuis BH3HBaeTh
Boupock: pazymbers JM 3aKOHBD TOIBKO (HU3HUECKOe MM
Bb paBHoii MBpb u mnemxuueckoe npuny:kiemie. Wessely
YTBEPKAAETH, UTO 3aKOB'h MPEJIyCMATPHBAETH H TOTH H
JApyroii Bmxp npunyxienia ’). Takoe mcroikoBamie, He
Haxojsmee ce0b ompoBepxenis BB 3akonb oOmeMsb, Heab3d
NpHSHATE BHOAHB UPpUMBHIMHMB Kb 3aKOHY BOGHHOMY,
10 crbxylomumMs coobpaxkeHiaMb. § 46 06mAaro yroioBaro
YaI0:eHid, nepeunciafa o0CTOATEIHCTBA, YMEHBHUIAION(iA BH-
HY, YKasnBaeTh Bb nyskrh: f oamo ms®s 3THXBH o0bCTOA-
‘TeACTBh. HMMEHHO — MOJAABIAIIYI Humery, ObaHocTsh
(driickende Armuth); BoeHmwii ke KOxexcs> BB COOTBBT-
cTBYIOIEeMs UYHKTE § 114 rosopurhs o0 noxaBigoulei
nyxxb, neodxogmmoctn (driickende Noth), uro xaers ocuo-

.

) T'1. I—u3mbra, 1. ll—IlnmioucTBO M CKJIOHeHie Kb TNepexoly Bb
HeIpiaTeIbekylo apmiio, riI. [I[—Boodue cayxeSHBIS HMpecTymIeHis (He103Bo-
JieHHbIs HeNpif3HeHHbIA IBACTBIA, clava KPBIOCTH, HapyuIeHist 06s3aHHO-
<cTell KapayIbHON CJIYHObI M T.IL), . IV—HapyIIeHdis npaBmIb N0IYUHEHHO-
«CTH H JMHOMOYATAHIA, I'l. VV—mo0brse, ri1. VI—moakynsn.

?) Die Befugnisse.... s. 8.
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BaHie mpeamoiaraTh, UTO ICHXAYECKOe NPHHY:KJAEHie m co-
croApie Kpaiigeii HeOGXOAMMOCTH CIYKATH JAIA BOGHHOCHY-
RANUXH JANb YMEHHMAWIAME BHHY 0§CTOATEIHCTBOMD.
IToxTBepxaenie npaBHILHOCTH TAKOTO BHBOJA MH BHINMD
Bb coxepxkanin nm. 1 art. IX Kriegs-Artikel, nombmen-
HHXT BB Dienst-Reglement. 3xber 3akomb, ykaswBasg Ha
oTBBTCTBEHHOCTh 3a VKIOHeHie BexbjacTBie TpycoeTH OTB.
cpaseHifg, TOBOPATH Boodule O crpemieHin nabbmxare anu-
HOfl ONACHOCTH NyTeMb HApYyIleHia clyxeOHHXB o00a3an-
nocTeii. B> BUAY CYIIECTBOBAHIA TAKOTO NOCTAHOBIEHif,
NoJaraeMb, UTO HEACHOCTh BOEHHO-YTOJOBHAI0 KOJEKCA MO-
#eTb GHTH 0O'bACHEHA peNaKNiOHHHMT HexocMoTpoMsb. M3-
cabjiopaTein amcTpiiickaro BOEHHO - YTOJIOBHATO 3aKOHOAA-
tTeaberBa— Weisl n Dangelmaier He gaiTs 10 9TOMY BO-
1pocy HHKAKMX'BD YEKasaHiil, BHCKA3HBad, ojXHaKo, MHLHie,
COBNAjAKIEE Cb TOALKO UTO M3I0xKeHHHMSH ‘). CoBepmen-
HO onpexbienHO TOBOPUTH BB TOMDL ke cMHcal Zappe,
Xonyeckanomiii HeBMBHerie TOIBKO upn (PU3NUECKOMB IIpH-
nyx&JIenin °)..

®pannysckiii w Gexaprifickifi Boenlo - yroroBaxe Ko-
AEKCH 110 BONPOCY O KpaifiHed HeoGXOAUMOCTH M LCNXH-
YECKOM'h> UPHHY:KIEHIM He COJAEPHKATH HUKAKAX'D I110CTAHO-
BleHiil, a OTCHIAITH Kb BAKOHOXATeIhLCTBY o0memy. Takaa
cucreMa. Bh AAaHHOMb cayual, kpafine sarpyassers ph-
meHie BOUpoca O 3HAUEHIM NCHXHYECKAro NPUHYRIAEHIiA mpn
cayxe0pHXD Hapyumeniaxb, Takp kakb Code pénal m Code
pénal Belge npussaloTs npuumnoii HeBMbHeHia nmpuHYyXKIe-
mie ore HempeogoxuMoii cmin (,une force a laquelle il (le
prévenu) n’a pu résister“—-art. 64 u 71). IlpnBesennoe BH-
pazkeHie XOMYyCRaeTh pasIMuHHA meToikoBamia. Taks, Dal-
loz %), Moriand ‘), aBropr Conférences de droit pénal et
d’instriction criminelle militaire °) (¢pammaia aBropa me
YEKA3aHA) YTBepKIATH, uT0 art. 64 mpexrycMaTpmBaeTs
TOIbKO (N3MUeCKoe NMpHHYHKJIeRie, TOria kakh Blanche °),
Trébutien ?), Chavean et Hélie *) m Garraud °) pacmpo-

1) Heeres-Strafrecht, s. 152—153; Die Milit. Verbr. u. Verg.s. 15 u. 123.

?) Grundziige des Milit. Strafr. s. 14.

3) Répertoire, t. XXXV, p. 648, § 414; 4) Du délit nécessaire, p. 228;
5) Conférences, p. 346, § 955.

) Etudes pratiques, t. II, p. 309, § 203; 7) Cours, t. I, p. 131: ) Théorie,
t. I, p. 569; 9) Traite, t. 1, p. 532, § 273. TlocabaRin aBTOPDL NpPH3HAETD JaXe:
roJo'h NPHYHHOA HeBMbBHeRis (cTp. 533).
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CTPAHATH (OPMYIY 3aKOHA M HA HCHXHYECKOE NpPUHY-
skaenie. Bb By Takoii HedcdocTH sakoHa o6maro, kpaiine
TPYAHO pasphInTh XAaHHHI Bompocn, 0e3CHOpHO BB OTHO-
HIeHiM BOEHHAro 3aKOHOJATeNhCTBA. BB BOGHHHXH KO-
JeKeax’b ABYX's HA3BAHHHX'DB TOCYJAPCTBD €CTh JAHUIL HAMEKH
Bb NOIB3Y OIPAHMYATENHHATO HMCTOIKOBAHIA NMOCTAHOBJEHIfH
art. 64 ¢pannysckaro n art. 71 OGexrriiickaro odme-yro-
aosHaro kogekca. Art. 230 Code de justice militaire npu-
3HaeTh. BB cayyal HeABKH INpPH3HBHHXB M 3aNaCHHXD
BOUHCKHUXD UYMHOBL, NPHUNHON HeBMBHeHiZ — upeusarcrsie
orp HenpeoroanMoil cmiu (force majeure). Bexsrifickiii me
Kojgekeh BB art. 21 onpexbigers Hakasagic HAUAIBHAKY.
KOTOPHIl OCTABUTDH CBOH IIOCTH HIRM 1O3MMDiD, He OyAayunm
Kb TOMY BHHYKJEH'h IHpPeBOCXOAAmMMA cuiamu (par des
forces superieurs). Xora Bbs 3TOMB cryyal 3akoHb, odge-
BMAHO, pasymbers He vis absoluta BB oGmupHOMb CMHCHB,
a UpHEHY&KAEHie OTH 1PEBOCXOAAIMXD HeNpiATelhCKUXb
curs '), HO ¢b wbkorTopoil Aoxeil BEpoATHOCTH MOKHO AATH
9TOMY ![OCTAHOBIEHII0, A TaKAKe I[OCTAHOBIEHIAM® (paH-
I[y3CKaro 60exna:0 KOJZEKeA, PACHPOCTPAHATENBHOE TOJKO-
samie ?), Bp cMHCIb upumsHania npuunHoii HeBmbHeHis mpm
BOMHCKUX'> HADPYIIEHIAX'h TOABKO (QH3MUECKAro NPUAYIKACHIA.

llIBeiinapekifi BOeHHO - YrOJIOBHHII KOXEKCH, IpH3HA-
Iomiii cocrosHie Kpaiimeit meodxoxmMocTH M NpHOYKIeHiA
OJHHMD H3b BHJIOBH OTpaHUYeHiA CBOOOJH BOIM, HE MpO-
BOJNTH PA3INUid MeAKAYy cocTodAHieMb HeBMBHAEMOCTI Cydb-
eKTa # npuuuBAavi HeBMbHeHis eMy coxbAnHaro BH BUHY.
Art. 29 npusHaer> HeHaKas3yeMHMn XBaAHiA, coBepmeHAHA
JNLUOM'b, KOTOpOEe He 10 csoed BuEB OHJO JuIEHO, BB MO-
. MEHT' HApYyIIeHid, co3HaHia minm c¢BoOoxm Boau. Ilpm or-
CYTCTBIM APYIMXD IIOCTAHOBIEHIH M BB BHAY YKasaHid BB
art. 29 raxme Ha OesyMie Imua BHHOBHAro, He MOriIo OH
OnTh coMAbHiA BB TOMB, YTO 3aKOHH TOBOPUTH BB JaH-
HOMB cayuab o cocrosnin mesmbrsemocru. Ho B1 art. 33,
YKa3HBaKIeMb 00CTOATEILCTBA, YMEHBIIAKIIiA BHHY, Bb
nyskth b MH BerpbuaeMb mocTaHOBIEHie, KOTOPOE BEIHY&-
JaeTh Kb MHOMY HCTOIKOBamilo art. 29. 3abeb ckazaHo
cibayomee: Hakasamie cMAruaeTcs, ,eCIM BHHOBHLII HE

) CM. Nypels, Code pénal militaire, p. 20.
3) M ¢TH0OBATETHHO,—OIDAHIYATE.THHOE 3AKOHY 00leMy.



— 334 —

pacuozaranrs, BerbicTie upesBHYARHHXE 00CTOATEIHCTBH
(circonstances majeures), noanow coGoxow Boim.“ Art. 29
ynoMnHaeTs o ,libre volonté, Torxa kaks art. 33 romo-
puts ,pleine liberté de volonté.“ Ilpm ¢mamueckoms mpm-
HYXKJEHIN BOJA NpUHYKJaeMaro He WMbers HAKAKOrO 3HA-
ueHis#, TAKD Kakb CyObexkTs AbAHIA ABIAerca Jnmb cpex-
CTBOM'B, OpYylieMb upecrymienia. Ilpm ncmxwueckoms mxe
NpUAYKIEHIM cnocoGHOCT, KB camoonpexbienio TOIRKO
orpannuena. CabjpoBaTeahHO, 110 CMBICIY 3aKOHa, (usm-
YecKoe IPHHYKJIEHie MCKINUaeTh COBEPmeEHHO OTBbTCTBEH-
HOCTh IMI@ M YyHnoxoGigercs cocToAHII0 HeBMbHAeMOCTH.
Ilpunyxnenie ke Icuxuyeckoe, HE3ABHCAMO OTH CTENeHN
BHI3BAHHATO WMb cThcHeHid CBOOOXH BOIU. 1PN3HAETCS
Jums 06CTOATEIRCTBOMD YMeHpIIAIMuMD BEHEY. BB oco-
Oennofi ke uacTH Kojgekca MH BerphuaeMb NOCTaHOBIEHis
Kpailine HeouperbieHHHA, HO Kakb OH OHmpoOBepraplie
TOXbKO uTO cXbramsmii BEBOXBL. Art. 69 npexycmarpmpa-
eTh HemcluGiIneHie o0MUX'B pacnops:KeHniit AMuLOMB, KOTOpoe
He MOMKeTHh NpPeXCTaBATH XOCTATOUHHX'D ONpaBIaHiii Takoro
HapymeHia o6asannocredi (,.qui, sans pouvoir s’en justifier
suffisamment...”). Art. 76 ToOBOPHTH 0 HAPYINEHIN YACOBHMD,
BOausm Henpisrens, cBOMX® o0a3amHocTeil 0e3h xocTaTou-
HHXD HN3BAHAOIMX'H €ro DpHUBHE (sans excuse suffisante),
a b art.- 77 ynoMmsaeTcs yike O 3aKOHHHX'H M3BHHATENb~
HHX'b NpEYMHAXD (excuse legitime); B art. 79 mMu Berph-
yaeM’b yKasaHie HA COCTOfAHie ,HEOOXOXMMOCTH®, KOTOpasm
BHHYINIA BOEHHOCIYAKANAro OCTABHTH CBOfi mOCTH, HAXO-
aamifica BGam3um Henpiarenrs. Ilo cmmery 3akoHa yka-
3aBHHs M3BHHATEIHHHA NPHIMHH H COCTOAHie HeoGxoAm-
MOCTH CIYKATDH IpHUMHAME HeBMBHeHid, Takh Kakh HaKa=-
3YeMOCTb BHHUBHATO O0YCIOBIEHA OTCYTCTBieMD Takoil He-
obxoaumoctn. Taxnms o6pasomMb, Mexxy obmedi m oco-
GeHHOli UYacTRI0 CyIlecTBYeTh TPYAHO paspbmmmoe mpo-
tuBopkuie.

[IpoexTs mBelinapckaro BOEHHO-YTOJIOBHAr0 KOXEKCA
OTKa3alcsd OTb CHCTEMH JDPYIMXD BOEHHHXH KOJEKCOBD H
¢b MOAHOH onpexbieHHOCTHI0 DPU3HAXTE NpHuMHON HeBMB-
HeHisl Kakp (namyeckoe, TAKh M NCHXWUECKOe NpPUHYAKNE-
Hie (.....force irrésistible soit une menace ou une contrainte
qui était en corrélation étroite avec un danger immé-
diat“ —art. 18, p. 3).
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XIV.

Hampb ocraercs eme. pasemorpbrs Bompoet o HeBMb-
HeHiN BH BNHY BoeHHOCIYxamuMb Thxb xbaniil, Bpesss
nocabAcTBiA KOTOPHX'L He OHIM M He Moram OHTH Wpex-
BEABAH BB BHAY cIyuaiiuocTH MX'h BO3HWKHOBEHiA HIN BB
BELY 3a0iy:leHia JIMma o MpaBOBOMDB 3HAUEHIN OOBEKTa
MOCATATEIHCTBA MIN O Ge3BPeJHOCTH CpeICTBDb, n30pam-
HHXB JI8 JoCTHmeHia npaBoMbproi nbim.

Bosmosknocts npexsmybria mocabactsiii Beakaro B0ooG-
me xbanpia, a Takike BO3MOKHOCTH (e30MHOOYHATO BOCIPH-
HATIA M ycBoeHia aABIeniii BABMmMEAro Mipa B3aBuCATH OTH
ABYX> NPUUNHD: BO NEPBHXDB, OTH COOTHOIIEHiA, oupexb-
JAeMaro MipoBBIMM 3aKOHAMH, NPMYMHH N cIbJICTBiA, U BO-
BTOPHXB, OTh MWHIMBAAYAIbHON CHOCOOHOCTH CYOBeKTa
1103HaTh 3T0 cooTHomenie. OunTh yobamre ueropbka, uro
CONPHKOCHOBEHie pACKAIEHHOHI MCKPH M MOPOXa BH3HBACTH
BocnmiaMeHeHie mocrbxnaro. Bociuiamenenie ects crbicraie,
NpuKOCHOBeHie mcKkpH—npmunAa. CooTHomeHie THXB 3ie-
MeHTOBH Hem3MBHHO, HO 4elOBBKH MOKETH BOCIOIB30BATHCH
NMB Jad cBoux’b whbied, Torpko mmba mn3pbermHii 3amach,
snanifi. PeGenokb, xoropmii Opocaers ropamiif nperMers
Bb 00UKYy NOpoXa, COBEpIIEHHO He IPeAnoIaraeTh BO3MOK-
HOCTH KAKWXb 1400 BpEeIHHXD HIH, Jake, BOOOIE KAKHXD
am6o nocabacreiii. Bpexs. npuunnennnii TakuMb rbaxieMsb,
OyZers BB OTHOIIEHIN co3HaHiA pe0eHkKa— CIyuaiiHHMB, &
caMoe xbamie — me moaiexamuMbs BMbHeHIl0 BB BHHY.
TomaecTBeHAN MOCTYNOK'S HOPMAIbHO PASBUTATO B3pOC-
Jaro ueropbka OyXeTs lipecTyneHb, TaKb Kakb Habuiwxe-
Hie HaIDL MHOKECTBOMD JNIOJeil 10Kasalzo, UTO MO XOCTHKE-
Hin HBroToparo BoO3pacra ueloBbKB, NyTeMb HENOCpex~
CTBEHHATO ONHTa, Npiodpbraers 3amacws 3HaHil, Heo0Xo-
xuMei xaa oupexbiaenia mpoerbiimmaro coorHomeria upn-
uneh 1 crbaersifi. Ubms Goiapme imudHi onmmHTe I UBMB
noxebe cebrbmia o pesyrpTaTax’s ONHTOBH APYIUXB JHLD,
TEMB MeHbIIe BO3MOKHOCTH CIyYaiiHAro NpMUMHERis Bpeja.
3mania He MOTyTh GHTH, OxHaKo0, BceoGsemmomumu. OO-
1acTh Hem3BBeTHaro ymenbmiaerca ¢h Bbkamm, HO mpexb-
JH ed He MOTYTHh OHTh yCTAHOBIEHH ueloBbueckmMB pa-
ayMomb, lloardyscs Bsaremb upumBpoMs BocmIaMeReRis
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1opoxXa, MH MOKeMDb LpeAcTaBuTh ceGb Bo3uHKHOBeHie
Bpeanuxb nocabacreii npu abfcrBiaxb, GesBpexHocTs KO-
TOPHXD JAOKA3aHA MHOrOBBKOBHMS onwtoms. Ilpm cobao-
Xedin  BchbXb BHPAOOTAHHHXD YeJoBEuecTBOM'B LPABHIb,
cTpba0K'b NPOE3BOZUTDL BHCTPBIB M3 PYyXbA; OHO PaspH-
Baerca 1 yOmBaern camoro ecrpbisBmiaro nam  Apyruxmn
moaeil. Bpeaswy nocibacTeia BO3HMKIM 110TOMY, YTO Bb
cosHanin abiicrByomaro imna OTCYTCTBOBANO IIpeicTaBie-
Hie 0 KakoMb JIH0O ABIEHiN, BHRBABIIEMDb, KAKH NPHUMHA,
PaspHBDB pPYKbH,—Kakb cibxcrsie. Ecan upnumsa spaenis
OyzerTds )craHoBIeHA, a Takmke Oyxers onpexbiens ucTou-
HUKH TOfl CHIH, KoTOpag Hapymumia uocabIoBaTelbHOCTH
I XapakTepb HpPEANnoJaraBmuxcd ABIeHiif, TO 3anach 3HA-
Hiil yBeauunred, a BEPoATHOCTH MOBTOpPEHid BpeXHATO ABIe-
HiA yMeHbIUNTCA. l303HNKHOBeHie BpeHHIXb uOCIBICTBIil
NpH JOCTATOYHOCTH 3HARIH AXd NXPp upeaBwabmia XOIKHO
OHTh OTHECEHO Kb HEOPEeKHOCTH WIH HEeBHUMATEIbHOCTH
cyosexra abania.

IIpaBombproe nbanie MokeTs BH3BATH BpEIHBIA 1I0-
crbaCTBIA He TOJNBKO TOTJA, KOTAA OHN He OHIM NpeABUIBHH,
HO BB PAaBHOIl cTelleHn n Bb THX'B ¢Iyyasax’b, KOTAA JIHLO 3a-
6ay:KIaI0Ch O COOTHOLIEHIN IIPAYUHK K'b crb1cTBI0, T.~€. yeTa-
HaBIABAIO CBA3b MEKAY DIEMEHTaMH PA3INUHHXB TPyUIB
apieniii. 1lpnunna 3a0nyxenis — Hex0cTaATOUYHVCTE 3HAHII
n onuta. Ilpm HaamuHoCTH ke 3uauiii, OWMOKM BO3MOKHEI
TOXBKO BCrbXcTBie HeBHNMAHIA, T. €. UPH OTCYTCTBiM HeO0O-
XOANMOil CBA3M MemKAYy BrneuaTIBHiAMH M co3naHieMb JHOA.
Bosmo:xknoerh ycBoeria BueuaTabHiii cosHaBieMd W cTeneHb
3TOH YCBOSAEMOCTH 3aBHCHTH OTH BEIMUMHH CHIH, pasjpa-
maonleii yyBeTBATEIbHHE OpPranl Thia, O0TH NPOAOIKH-
TEILHOCTH JTOTO pasjpaxeHis M OTh CYUECTBOBAaHiA OJHO-
BpeMEHHO JAPYIAX’b sBIeHill, Takke BH3HBAIMHXB ¢nsio-
JOTHUECKYI0 peakuilo Bb oprannsmb ueropbka. Ilpuxocmo-
BeHie Kakoro anGo mnpeiMera Kb MoeMy Thiy MomkeTh
OHTH HACTOJBKO JerkuMb, 4T0 BrneuarrbHie He XOocTUTHETH
MOEro CO3HaHiA; yJAap’Dh BH3OBETH HCHO CO3HABaEeMOe UyB-
cTBO G0IM, a HOBTOPHOCTH YJAPOBH JOCTABHTH CTpajaHie;
OJXHOBpPEMEHHOE jKe, HO pasHopojaHoe BoaxbiicTBie Ha ThHIO
IBYXDh CUIb ocradnTd Bueuarnbuie, BH3HBaeMoe O0AHOI
n3bp HAXB 1 o0bmmu. Eenn e Bb cosmanin cy0bexra
Oyaers CYlECTBOBATH MpeJCTaBIeHie 0 BO3MORHOCTH HA-
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CTYILIeHis ABJeHiA WIM, XPYTMMHA CIOBAMH, €CIH Cy0BEeKIs
OyxeTs OKHAATH ABIEHiA, TO CHOCOOHOCTE Kb 60CNHPUNAMEIO
Bneuatabuia Bo3pacTeTh, HECMOTPA HA TO, UTO BEIMYAHA
cuiH, BH3HBaomed BHbiIHee pasipamenie, ocrancTea 6e3b
naMbHenia. Jra cnocoGHOCTs MOKETH OHTh TaKKe YBeId-
UeHA MCKYCCTBEHHO—KelaHieM'’h JHUIA BOCHPHAATH OXHO
u3h HBECKOIBKMX'P OXHOBpPEMEHHHXH fABIeHiA. Bt ToMb =
IpyroMd cayuab MH GyjeM®s TOBOPDATh O BHAMAHIA cy0Bb-
eKTa Kb ABIeHiaMb BEbmEAT0 Mipa. CaxbroBareibno, mpm
HAIMYHOCTH 3HAHiA, omuOkm OyAyTs ThMb Menbe Bbpodar-
HH, 9BM® ayume GyiyTh ycBamBaThed BreuarTibuia; a aTo
ycBoenie Gyxers ThMb moasbe, ubmrn Goxbe Gyrers ammo
ocBBIOMIEHO 0 BO3MOKHOCTR BO3HUKHOBEHis siBleHid W vbMBb
Hanmps:keHHbe OyaeTs KelaHie BOCHPMHATH 3TO nocibimee.
. 3Bagie JocTuraercd ONHTOMB ¥ odpasoBaHieMsb. A cio-
co0HOCTH Kb BOCIpPHHATIIO oxHMX'b Bileuatabmiii mpexmo-
UTHTEIBHO leperh IPYFEMHU, M eJaHie BOCUPHHATH SABIe-
Hig TO@ rpyuns, koropad M3GpaHEAa MOMHUMO BOIM JAHHATO
INNa,— 3aBACATH OTH €ro BOCHHTAHIA.

Bouss noxyyaerr sHamia myrems o0yuenia m ofHo-
BpeMEeHHO BOCIHMTHBAETCH, XIS pPasBATiA BH HEMB €HOCO0-
HOCTH CO3HATEJbHArO NOJUMHEHIA CBOMXH KelaHiii—Kera-
HiAMB BepXOBHAro BOkJIA M ero npexcrasmrereid. Cabro-
BareibH0, NMPH JOKA3aHHOH AOCTATOYHOCTH MO3HAHIA B00OG-
me W, Bb UACTHOCTH, BH JAHHOMB cIydab, Bpeinwsa mo-
cibacTBia xbaAHiA BoeHHOCIYyHKAmAaro JONKHH OHTH OTHe-
CeHH BCerja Ha CuUeTh ero HeBHHMaHid, T. e, HemKelaHid
BOCHDHHATH ABIeHiA, KOTOPHA CYINECTBOBAIH BL HACTO-
AMiii MOMEHT® WIH, N0 COOOMEHHHMB eMy InyTeMb 00y-
yeHia ¢BbAbHIAMD, — J0MKHEH Onam HactymuTh. Hemoasora
3AaHifi —BuHA 0o0yualInaro, HeBHMMAHie — BHHA YUEHUKA.
Bpeas, npnuunennni caxyuaiino mam no omnbkb, He Mo-
AeTh OHTh, KAK'h TAKOBOi, BMbHEHD BOEHHOCIY:KALIEMY
BH BUHY, TAKD KAKH 9JIEMEHTH CYO'heKTHBHOil BMHOBHOCTH
He m3MbHALTCA OTB cIiymeOHAro mnoaroxedia inna. Ecan
OTCYPCTBOBANO CO3HAHIE coBepllaeMaro W IpexBuxbie mo-
crbaersiif, T0 coabamHoe He Moxkers OHTH BMBHEHO BB
Buny. Eecin e, oanako, 6yleTs j0kasamo, uTO OXHOH H3B
npmumns nocrbroBaBmaro Bpeja OHJIO HeBHAMATEIbHOE
OTHOINeHie BOeHHOCHyxamaro kb Thvb aABieniaM® u ybi-
CTBifAMB, KOTOPHSA CIY:KATh I[0BOJOMD (fABJIeHiA) U COXep-
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KanHieMb cIy:KeONHXD ofasammocrefi (abficTBia), To 9ra
HeBHMMATEeIbHOCTh, KAKh OXHO M3H NMposABIeHili mpeneGpe-
JKenig k1 Bork BomJAA, XoumHAa OHTH BMBHEHA BB BHHY M
A0J/KHA II0BIeYb 3a c000I0 Hakasamie.

XV.

Oco6nsa mocramoBieHia o neBMbHemim npecrynieniii
CIYUaifHHXDs MH BerpbuaeM’s TOILKO BB BOEHHO-YTOJOB-
HOM'h 3akoHOJaTelbeTBS pyceckoMd m aBerpifickoMs. Ko-
XekcDh aBcTpifickiit nmpexycmarpusaers kpomb TOro sabay-
#Jenie mpu cosepmenin IbaHiil 0ABEKTHBHO IPECTYNHHX'D.
T'epmanckiii BoeHHO-yIoJd0BHHI KOJAEKCH OTCHIAETH MO BO-
npoey o006 ommbkb Kb 06mEMy YroIOBHOMY YIOMKEHII, .
a BaKOHOJATEIbCTBA JPYIUXB TlOCYAAPCTBB HE KACAaTCA
COBEpIIEeNHO 3TOr0 BONpoOCA.

s meropinm pyeekaro BOCHHATO 3aKOHOZATEIHCTBA, 10
usnanis Ycrapa Boenuo-Yroxosmaro, Mm BerpbuaeMs BB
OTHOIN@iM upecTyiuleHiii BOMHCKMX'B TOIBKO KOCBEHHOE
ykaszanie Ha HeBMbuenie abamiii s By BeabicrBie He-
pbabHia uxs nporuBosakonnoern. Bs Apruxyrk Bowus-
cKOMB apr. 23, kapaomiii 3a Hanajemie HA JIMUD, KOTO-
PHMB BHIAHD OXPAHHHI JMCTDH WIM ,CANHLBOIBApPAIA“, pasp-
ICHAET> BB TOIKOBAHIM, UTO ,TOTH HE MOKETh CAIHBO-
I'BapAin HADYmMHTH, KOTOpPHii mne Bbraerh, uTO TakoBas
KoMy xasa“. Jlpyroe iocranoBienie o safaymleHin Ka-
caercs IpecTylueHia o6laro, MMeHHO, BCTYILIeHisd BB Gpaks
¢b JIHIOMB> JKEHATHMBb NIM COCTOAIMMD BB 3aMykKecTBb,
upu nesbabuiu 00B 3TOMB o00croaTeancTBt Beabxcrmie
oomana (apr. 172). Cayuaiinocrs me xbania upexyemo-
TpbHA TOABKO BB oTHOWeRin yoGificTBa (apr. 159).

Yerasp Boenno-Yroxosuwii BbH er. 112 m 115 go-
c10BHO nopropsars 132 m 135 er. yroxk. o BHakas, 1832 r.
(u3x. 3) m gomyckarr HeBMbHenie Bb Bury Abamia cay-
yaiiHaro TOILKO TOrZA, KOTJa OHO, ,0HBB camo 10 ceGb
HENpecTYIBHMD M B33aKOHOMb He3aNnpCIleHHHMB, coxbia-
J0CH TAKOBBIMB CJIyuaiino, 0e3b BeaKaro yMuela u HaMb-
peniss M jasxe 6e3b BUAMMON HEOCTOPOKHOCTH. Ynommua-
Hie 3aKouA O HEOCTOPOKHOCTH JaeTh OCHOBAHie yTBep-
HKJaTh, 4UTO JMI0, OKa3aplieecd BHHOBHHM> Bb HEBHAMA-
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TeIbHOCTH, MOJIeAKAI0 OTBBTCTBEBRHOCTH, HO POAB 3TOi
nocibaueii He Onap onpexbiens BB 3akonk.

Cr. 115 npeaycmaTpuBaia coBeplleHie NpecTyIIeHisd
BerbjcTBie o6Mana u ThMB Kakb OB YKasHBajia, uTO 3a-
Grymaenie MoxeTb OHTH NpPA3HAHO NpuumHoidl HeBMbHeHin
TOIBKO BB TBX'B cIyuasdx’b, KOTAA OHO BH3BaHO AbiicTBiamu
APyroro Juma. ITOTH BHBOXDb HBAXoxuTh cedb H'hlco'ropoe
no,I[TBepmJJ,eme Bb akrh comocraBieHin 3aKOHOMb—O0MAHA
A NPMHYAJEHid, Kakp NPUUNHD, BH PABHOH CTelleHN HE 3a-
BACALUMXD OTH BOIM cyObexTa xbamid.

Bt nepBoms npoexrt Boumnckaro YceraBa o cayuat u
omubkb ynomumazocs BB Tpexdb crathaxb. (1. 139 BB
OYHKTaxs 1 ¥ 3 xocioBHO moBTOpAda I. Im. 1u4 cr. 104
yaom. o Hakas. (m3g. 1857 r.); er. 140 OHIa TOKIECTBEH-
Ha 10 coxep:xkauilo crarpb 105 Yaoxenia, a er. 144 mpo-
exkTa, coorsbreTBoBaBmas 111 er. Yuao:mxenisa, Onaa gomoi-
HeHA cabAyOmMAMT UPABMIOMD. ,Bh INPECTYILIeHIAXDs N0
HapymeHilo o0a3aHHOCTell BOeHHOH cay:xkOH, Korja Bnapmiii
Bh OMMOKY wuIM BORIeUeHHHH BH 00Manb OyJleTs npm-
3HANS BMHOBHHM®B Bb HeJocTaTKh BHMMAHiA Ipu ueunoiHe-
HIM CBOMXD 00d3apHOCTEH WIM BB HENPHHATIN HALlexa-
wnrxb MBpe nperocroposmuaocTi, nMmbBmems noecabrcriens
Goxbe wam menbe BamHuWii Bpepxs uim yumepOb, OHB IOX-
Bepraerca OTBETCTBEHHOCTH, CMOTPA MO 00CTOATEIHCTBAME
ooxbe mau wMenbe YBEJIMUHBAKIIAMD MI¥ YMEHbIIAIAM b
supy". Takume o6pa3oMb, MH BUANMB, UTO NPOEKTH ycTa-
HABIMBAI'G U3bATiE M3 3aKOHA 0o0mMAro JMIMBL Bb OTHOLIE-
Hin omnbkm, oupexbiss oTBETCTBEHHOCTH 3a HeBHUMAHie;
HesMbHeHie ke BB BUHY Bpeja ciyuaiinaro He CTaBHIOCH
Bb 3aBUCHMUCTH OTD KAKHUX'B-IN00 0COOHXE ycaosiil. -Ieie-
paxb-Ayauropiars, yemorpbss sroTh npodban, usmbanrs
perakuiio crarsu 140 M BHEC'H NPUBHAKD , VIYHIEHIA B'L HC-
HOJXHEHIM BO310KEHHEX'L 3aKOHAMU obasauHoereii“ (eT. 142).
ITocranoBaenie ke 06 omuGkb OHIO coxpaneHO Oess u3-
mbueniit (er. 146). Bo Bropoms mpoekrh cr. 91 woxyunia
HOBYI0 peJlakiiijo, ¢X0AHYI0 €O €T. 7 YloseHim; Owiam Jo-
0aBIeHH TOJXHKO CIOBA ,MIH HEBHHMATEIHHOCTA KB CBOUMD
00A3aHHOCTAML .

Bricouajime yupesmaennas Komuceis upn pascmorpk-
ni;m BTOpOro npoekra Hamua er. 93 (06b omuGkb) uzmmm-
Heldl, Takp Kakp ,crbraHnoe Bp Heli Jomoauewie o mpe-
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CTYILIeHIAXD N0 cxyx6b, yumnennnxs mo omnbkb, Bo
perbicTBie HEBHUMAHIA KB CBOHMT 00A3aHHOCTAMB, ABCTBY=-
ers u3p cMucia 91 er.* ). Takoe cooGpamenie BH3BaIO
COBEPIIEHHO CNpaBelInBOe BO3pPakeHie ¢O CTOPOHH CeHa-
topa Kanrepa, xoropmii ykasuBals Ha pasimuie lopuan-
yecKkaro 3HaueHia ommOkm m ciyuas ?). (cr. 91 ynmommmaza
Toabko 0 mocabxamems). Heemorpa, oxmako, ma 3TO BO3pa-
#eHie, BB NpPoekThs Bricouaiime yupemuennoii Homueein
nocranopirenie 06> omuGkb Briwueno me Omio °). Cr. 91
6hia coxpaHeHa (cr. 64), HO TOIYUMIA MAYI0 PENAKLIO
npn paseMorpbrin npoerra Brcouaiime yupexaennums Co-
pbuaniems (er. 79). Pexpakmia sTa TokjzecTBeHHA €B CY-
mecrByomeii (cr. 68) 10 cioBs ,BH NPOTHBHOMB Ke CIY-
uak...“. llpn nepecmorpb Bomuekaro Yerasa Bp 1874 1.,
corracHo sakxouenia IraBmaro Boemnaro IIpoxypopa *),
ct. 78 (coormbrerByoman 68 cr. XXII ku. n3x. 3) 6uaa no-
TOJHeHA YEasaHieM’b HA OTBBTCTBOHHOCTH 32 HEBHHMATENb-
HOCTh JWNA, NPMUAAABIIATO 3J0 CIyuaiiHo. ITO MosACHeHie,
Kak® cnpaBequnBo 3ambuaers mpodeccopr Hyssmmas-Ka-
paBaenb, OHIO 0e3yCIOBHO HEOOXOAWMO, TAKh KAKH IIPU
cymecrBoBaBineil papbe pexaxkuim ,0HA JOTHUECKH NPHUBO-
IAJa Kb BHBOAY, uTO ciyuaii B» o0memsb npasuab Haka-
syemp“ °). Cymecryomas pejakuia 68 c1. Takme ocra-
BigeTs HBKoTopoe comubmie 0 HakasyeMocTH HeBHHMAaHif,
TaKh KaKb BB 0co0eHHOf uwactm ycraBa jumb cr. 104 m
229 ynomuHaOTH 0 HeBHHMMaHIE M HeOpemxnoctu. IIpoexTs
Bounckaro Ycrasa He BocnosHAers 3Toro mpodbia (er. 64).

Oreyrersie Bb Bommckoms Yerab ocobGaro mocramo-
BIeHia o HeMbuenim 1baniff, coBepmenEnxs BeabxcTBie
omrnGku, xaers ocHopamie 'taBaomy Boemmomy Cyay npum-
mbHATE cr. 68 Kb 3rofi mocxbameir rpynnt xbaniii (pbnn
1893 r. N 20, 1894 r. Ne 97, 1899 r. e 67). Taxoe
mCcTOIKOBaHie HaxoauTs c¢e6b mhKoTOpoe OcHOBamie BB
nIpuBeXeHHHX> BHIme coofpaxkeniaxs BHcouaiime yupes-
aennoii Kommecin, HO BO BeskoMb ciyual, Kakb cosjam-

1) Kypranp Kommcein, crp. 185.

%) O0bfACHEHIA Ha XKypHaID Boicouwanime yupexieHron Kommuccim
cTp. 251—252.

3) Cm. C6opH. 3akoH. padoTh, crp. 21.

%) 3axxovenie I'maBE. Boen. Ilpexyp. crp. 32.

%) Boer. yrou. mpaBo, 4. o6m. crp. 304.
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mee mnpumbHeHie 3akoHA N0 AHANOTIM, HE MOKETH OHTH
xexratexrsno. Ilpucoepuussacr no sToMy Boupocy Bunoanb
kb Mubmilo npogpeccopa Kysrmuua-Kapabaesa, Ma HE MO-
KeMb corjJacuThes ¢b TEMB pasrpaHnueHieMb ommubknm m
clyuad, KOTOpOe YCTAHARIMBAETH HABBAHAHA mnpodeccops.
Omnéka m cayuait ecrb cabicrBie JepeKTOBH CO3HAHIA.
ITocabaoBanrs an Bpexs cayuaiino mam npousomers Beaba-
cThie 3adayxienia — ons He OHIb BBH BHambpeninm cy0sb-
ekra pbamia. Ho npm cayuafimocrn Bpexa BB cosmamiu
cy0BexTa OTCYTCTBOBalO upejicraBienie 00b o0BekTh mo-
earaTerrcTBa, npm omubkb ke npejcraBienie 3To GHIO
JOXHO MNIM CYINECTBOBaIO 3alayxkjieHie o 0OesBpeiHOCTH
cpeicTsb npaBoMbpHaro, Bb CYOG'HeKTHBHOM'® OTHOMIEHIM,
rbanis. ’

W3p umera MHOCTPAHHHXD® BOGHHHX'h  BAKOHOJA-
TEAbCTRDb, KAKD OHIO YKe YKasano, coiepHHTH 0CO0HA
nocranoBneHia o cayualk m ommlGkb ToaFKO aBeTpiilekiid
konekch. llynkrs e § 3 upnsmaers He mnopzexKammMb
BMbHenilo BB BuRY pbsHie, eci:m ,0HO CONMPOBOKIANOCH TA-
koit ommOKoii, KoTOpasd He jgaBaxa BO3MOKHOCTH PpAacCIO-
38aTh BB XbaAHin npecryunenie“, a NyHKTH f,—,eciu 310
BO3HUKIO BerbjicTBie eciyuas, HeOCTOPOKHOCTH HIN He-
npeasuxbaia nocabxcrsiii xbania. Heupeasuabnie mocaba-
ctBiif abAnia ®w HeOCTOPOKHOCTH, NPH YCIOBiAXb yKasaH-
HHXb BB § 2, He HCKIOYAKTDH, OJHAKO, camu no cedb
BO3MOkHOCTH BMbHenia Bb Bmuy“. Ilaparpagps xe 2
onpeabasers, uro xbaAHiA, KBaINQUUAPOBAHHHA BB 3aKORD
kakb upecryinenia (Verbrechen, b mpoTnMBONOIONKEHiE
npocrynkaMs, Vergehen) He Tpe6yiors, mo obmeMmy mpa-
Buiy, ocobaro ymucia (boser Vorsatz) '). Takums obpa-
30M'b, Bh OTHOIIEHIM Npecmynaenit Heupeapuxbmie Bper-
HHX'B HocabacTBiii He 0cB00OXKIaeTs BHHOBHArO OTH OTBBT-
creenHoctd. 1lpusHaks, orimuaomifi npecrymienia oTb
HPOCTYIKOB'h, YCTAaHOBIEHD (OPMAILAHI — TAMKecThH HAKa3a-
Hiz (§§ 20—21). Hembabmie mxe T1hxB oGcTOATEILCTB,
BeabicTBie KOTOpHX® IbsaHie o6paTmioch BB NMpPOTHBO3A-
KOHHOE, CIYAKHTH BCerjia npuumHoii HeBMbHenis.

") CroeniaabHHIAA yMbiCeTh Heo6XxoamMb npu MaTexd §§ 159—166, no-
6brs—§ § 183—211, 1pycocty § 246—260, gnemoBpeauTenrbcTBh § 293—296.
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T'epmanckiii BoenHO-YroI0BEHII KOJEKCH OTCHIAETH MO
Bonpocy 06® omudkb Kb o0meMy sakonoiarerncrBy (§ 2),
KOTOpOe COAepKMUTDL B'h HepBoii uactm nmaparpadga 59 mo-
craHoBlenie, coorbrerBylomee 99 c¢r. Yiom, o Hakas.,
a BO BTOPOil YACTM YCTAHABIMBAETh NPMHNANE OTBBTCTBEH-
Hoerm JaaA  ThX'p cayuaeBb, korja Hepbabmie oOcros-
TeIbCTBB, BeIbicTBic KOTOpPHXB jbanie oOpaTmioch BT
NpPOTHBO3aKOHHOE, caMo No cedh HakasyeMo.
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